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ADVERTISEMENT.

Tur Dundonnell Cause has, perhaps, excited greater interest,
not only amongst those connected with the parties, but the public
in general, than any civil cause that has ever come before a Scot-
tish Jury, arising as much from the importance and peculiar fea-
tures of the case itself, as from the singular mode in which the
former trial terminated. On Tuesday the 11th May 1830 it was
brought before the Jury Court, and, after occupying the Court for
four days, the Jury, being divided, were unable to come to any de-

cision, and were discharged, according to the statute, at the expi- -

ration of twelve hours from the time they were enclosed. The par-
ties were thus left precisely in the same state in which they were
before the commencement of the trial; and, on the 4th January
1831, the case, as.reported in the following pages, was again brought
before a Special Jury in the Court of Session, in which the Lord
President Hope and the Lord Chief Commissioner Adam presided.

The Proprietors of the NEw NorTH BRITON, in which Journal
this and the former trial were reported, have yielded to a very ge-
neral desire, expressed among gentlemen connected with the law,
to extend, at full length, the speeches of Counsel, which were ne-
cessarily curtailed in the columns of their Journal, and to publish
the whole in a separate form, uniform with the former. In pre-
senting it to the public, the Proprietors have to express their ac-
knowledgements to Counsel for the readiness with which they en«
tered into their views, and for the assistance which they afforded
them by the revision of their speeches. It is necessary, however, to
state, that, owing to circumstances not necessary to be explained,
only a portion of the speech of the Solicitor-General, Counsel for the
Pursuer, came under his notice.

«*e A few copies of the former Trial still remain on hand, whi¢ch may be
had at the Office of the NEw NorTH BRITON, No. 5, South 8t David
Street.
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DUNDONNELL CAUSE.

COURT OF SESSION,

- EpiyBurcH, TukspAY, 4TH JANUARY 1831,
r

PRESENT,
The RIGHT HON. CHARLES HOPE, Lorp PRESIDENT,

RIGHT HON. WILLIAM ADAM, Loep CHIEF CoMMIsSIONER.

The Dean of Faculty, (Hopx,) PaTrICcK Ro- ’ ’
BERTSON, ADAM Axm-:x’zsux, and W, F. TCounsel for the Pursuer,
M‘KENzIE, Esqrs. Advocates, HOMAS MACKENZIE, Esq."

Hvuer MAcQuEEN, Esq. W. 8., Agent.
ALEXANDER SREPPERD, Solicitor, Inverness, Country Agent.

The Lord Advocate, (JErFrrEY,) Solicitor-
General, (CocxBURN,) TrOMAS MArT-| Counsel for the Defenders, °

LAND, ANDREW RUTHERFURD, W. G1B- RoserT RoYy, W.S., and
80N-Crarg, and W. PENNY, Esqrs. Ad- Others. ’
vocates,

Messrs G1BsoN-CrA168, WARDLAW, and Davrzrer, W. S., Agents,
ALEXANDER MacTaviss, Solicitor, Inverness, Country Agent.

Tax following special jury were impannelled to try the cause :—
Alexander Craig, residenter, Ann 8 Stockbridge, Chancelior.
Jobn Wilkie, tailor and clothier, Prince’s Sereet, ©
William Stewart Watson, portrait painter, Duke Street,

Alexander Henderson, goldsmith, Rankeillor Street.

Henry Currer, builder, Union Place.

James Milne, architect, Northumberland Street,

Robert Grahame, merchant, Links, Leith. .

Thomas Anderson Shand, merchant, Constitution Street, Leith.

William Pattison, merchant, Links, Leith.

J. mlu:s f.y, manager of the Edinburgh and Leith Ropery Company, Links,
ith.

Adolphus Sceales, rope and sail maker, Links, Leith.

John Vicary, Ann Street, Stockbridge.

The jury were sworn to try the following issue :—

¢ Whether the trust-disposition and conveyance, dated 27th August 1821,
bearing to be executed by the late Kenneth Mackenzie of Dundonnell, and sought
to be reduced, of which No. 9 of process is an extract; and the disposition and
deed of settlement, dated 28th August 1821, bearing to be executed by the said
Kenneth Mackenzie, and sought-to be reduced, of which No 7 of process is an
extract, are not, or either of them js not, the deeds ar deed of the said Kenneth
Mackenzie of Dundonnell ?” '

. A



2 DUNDONNELL CAUSE.

Mg Parrick RoBerTsoN—My Lords and Gentlemen of the
Jury, I can assure you that in this important case I rise to address
you with no ordinary feelings of the difficulty and magnitude of the
task devolved upon me. The extent of the inquiry into which we
are now to enter is almost unexamg:ed in the history of judicial
proceedings in this country; and I kmaw that I do not draw too
much on your kindness, and on your conscientious regard for your
duty, when I implore you, for the sake of justice, to logk cau-
tiously and deliberately at the évidence to be brought before you.
I must begin by entreating you to dismiss from your minds, now
and for ever, alF that you may havé heard, of read, or ¢onjectured
about the Dundonnell cause; whatever publications may have
reached you ; whatever clamour or excitement, on either side, has
‘existed, you are sworn to decide the case an the evidence, and you
are bound to dismiss from yoyr minds all that you have previously
heatd on the subject ; and when I ask you tv @6 this, I ask nothing
unreasonable of you, or unfair to either party in the cause. The
case, as you see from the issue, regards the reduction of certain
dee«is of settlement exeeut'%d by thé late Kenneth Mackenzie, Esq.
of Dundonnell ; and the sole question for you to try is, whether
hﬂlesl(: dt;leds off: a:mlettlemm e i‘by lvlyhich he disinherited his brotll:: and

is brother’s family, eft his pro to strangers, at t to
his blood, are the {rue deeds of lgenm Mackenzie ?

The estate of Dundonnell is situated in a remote part of Ross-shire,
one of the most remote courties in the Highlands, about sixty miles
from the town of Dingwall ; and for thirty or forty of these miles
there is no casriage road to Dundonnell, and hardly a horse road lead-
ing to it. From the remoteness of the situation, you will see that the
evidence must be limited, so fgr as regards the laster part of Dun-
donnell’s life, to those who had occasion to be in that part of the
countrj. By a contract of marriage in 1785, George Mackenzie of
Dundonnell, the father of the late Kenneth, destined the estate to
the heirs-male of the marriage. Of that marriage there were born
three sons and a daughter ; the eldest, Alexander, who became an
‘apprentice to a writer to the signet in this city, and who died before

e death of his father ; the second, Kenneth, the alleged maker of
the deeds, born in 1790 ; and the third son, Thomas, the pursuer of
the present action; and the daughter is the wife of the Rev.
Dr of Lochbroom. In early life, Kenneth was marked by
the imbecility of his character. %Ie was incapable, from natural
deficiency, of learning or following his studies in the way the other
branches of the fam?g did. He kept aloof from-the other children,
wandering alone, or agsociating with fools or idiots about the place.
He betrayed a singular propensity, a singular predilection for all
kinds of poultry. He had the good fortune to be born in the bet-
ter ranks of life, otherwise he could not have shown that small de-

of capacity, which, by dint of education driven into him, and

e society in which he lived, made him conduct himself in a more
tolerable manner than his incapacity would otherwise have per-
mitted him. In 1708 he was put under the guardianship of the
. Rev. Niel Kennedy, now a respectable clergyman, who remained
his tutor at Dundonnell till 1801. He was succeeded by his bro~




DPUNDONNELL CAUSE. 3
ther, the Rev. Johu Kennedy. These gentlemen I will bmng be--
fore you, and they will be to detail to you the early habits of
this unfortunate g:'son. He did acquire writing, but arithmetic
was considerably beyond his powers. "Every exertion was made by
his tutors to instil intp his mind such education as his capacity en-
abled him to follow. He was a_good-natured lad, easily imposed
upon, easily flagtered, and epsily led. His attachment to his re-
latives, so far as he was cgpable of forming attachments, was kind-
hearted and good. He was of great timidity of disposition, and, as
I shall show you by clear evidence, he was the source of the bit-
terest regret to lus parents, from his incapacity and inability to
conduct himself 'witEatr)rdinary prudence. Every exertion being
made to improve him at Dondonnell, in 1804 he was sent to Aber-
deeri, and placed under the tutorage of the Rev. Niel Kennedy,
who had been appointed minister of the Gaelic congregation in that
city. I call your attention thus early to a letter written by G
the father to his eldest son, who had come to the office of Mr Ken-
neth Mackenzie, W. 8. Edinburgh, dated the 1st March 1808 :—

DEAR SaND Y1 got the proof taken at Inverness by Mr Mackenzie. Mr
Duncan was very active in getting it taken. Sanders at Bracklach, and he, the
banker, showed his friendship in taking the proof. I wrote Mr Kenneth yesterday,
expocting he would give every aid, so as to get it over or the session is up by all
means. I hope you received it or now. Four brether Kenneth gives me very
great concern, and he will not be advised by Mr Niel. I must have bim remop-
ed from theve against the latter end of March, pr. early in Aprii. I wish to send
“him to some academy, and to a man who would take strict charge of him, and
man of morals and character. I mean to keep him only one year at school, so ds
he may be capable-to write and spell, [he was at this time 18 years of age,] and
know to transact any business he may follow. He is igrorant and proud, and
that is instilled in Bim where he is. ' God knows who directs him, but I am pere
suaded My Niel and his wife gives him every attention, and end s to ke
him at his education with a private teacher. I wrote Mr Kenneth {f he could ds,
rect me where to send him, and to whom. I hope when you settle the teinds, you
will not neglect to look out for a place for him of good fame, and will stricdy
look after him. Your mamma is but poorly. She is to write zou soon. She,
Jean, and Mr Duncan, join e in compliments to you.—I am, &c.

Here ig real evidence under the handwriting of the father, that he
did not consider Kenneth capable of conducting himself, and of the
difficulty of instilling into his mind the rudiments of education,
In Aberdeen, notwithstanding the exertions of Mr Kennedy, and
a Frivate tutor, the Rev. Mr Finlay, it was extremely diffi-
cult to make him apprehend any thing. His appearance therg
will be described to you. His habits were of the grossest descr{i)i)-,
tion—wandering about without stockings, and associating with old
women. He had no amusement, except his affection for the fowls,
Mr Kennedy was afraid to leave him ‘aloiie, or to give him the
ocket-money usually given to young men in his station in life.
He would sell his clothes for trinkets ; he was easily intimidated,
and easily flattered. Mr Finlay could not make him- comprehend
the day of the week, the month, or the year of God. He was
treated by the boys as a fool, and went by the name of the High-
and minister’s fool, and I believe he was cgricatured in the print
shops. Here ascene occurred strongly indicative of that imbecili-
ty which mever forsook him. An attempt was made to inveigle
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him into a marrixﬁe with a person unsuitable, when he was abont

" 19 years of age. Mr Kennedy thought it necessa? to interfere, and
the bridegroom was carried away in tears by Mr Kennedy from
the object of his affection. An attempt was made to detain him,
and Mr Kennedy was obliged to threaten te send officers to force
him away, if the parties would not give him up. Upon taking him
home, he was locked up for the night, and next day he was sent
from Aberdeen to his uncle at Nairn, to be put out of the way.
The' parole evidence upon- this subject is supported by another
letter from the father, who.had heard of this extraordinary mar-
riage. It is addressed to Mr Mackenzie, banker at Inverness, and
dated 9th April 1808 :— : '

DEAR Sir—1I had letters late last night from Sandy, of the 1st and 2d April,
and a letter from brother S8imon from Naim ; and yoa may verily believe me that
my wife and I are greatly distressed since we received them ; and, by what Simon
writes me, he came to consult you upon the business. I have only to say that
nothing ever distressed us in the manner this unlucky affair has ; but still we
have hope that our friend’s counsel and plan may, with God’s assistance, turn out
better than we expect. Therefore, I run the bearer express, in order that you may
detain this unlucky youth at your house till I arrive, and till I concert with you
and his uncle what is to be dome. ‘' This is in the event he has left Nairn; and
if not, I wrote his uncle by this express'to keep him there, and not let on that ‘I
am going. I shall be at your house (God willing) Wednesday or Thursday at
farthest. My distressed wife joins me in kind compliments to you and family.—
And I remain, yours, &c.
Here you see for the imbacility of this unlucky youth he felt bit-
terlg He appears afterwards to have gone to Inverness, and again,
in September 1808, George writes to the banker— ‘
Mr Frank Gillanders leaves here to-day. I wish my Kenneth was so solid as

Frank ; I do not know on earth how to dispose of him ; but I suppose, if no bet-
ter does, he must go to the army, as he is qualified for no business. My brother
leaves. here also to-day, as he sees the weather so broken. Sandy is to remain for
some time. I never knew a country so reduced in point of money or credit as this
coast is ; nothing but failures every day ; nor do I suppose there will be a shilling
of rent paid this year in the parish of Lochbroom, No fishing, or the least de-
mand for black cattle; in short, credit is at stake. ‘
To the army he accordingly was sent, having obtained a commis-
sion in the shire militia, which he joined at Hillsea Barracks ;
and a pretty officer he was. We shall bring before you some of
the officers, and the res ble surgeon of u:.ﬁat regiment, to give
their own description of Kenneth. One of these ha now to
be a physician in Edinburgh, my friend Dr Borthwick, and who
had occasion to observe him when called upon to give him medical
advice, in consequence of over-eating himself ; and notwithstandi
the remonstrance of Dr Borthwick, he stuck to his beef-steaks an
his favourite drink, cream. Did he enter into the usual conversa-
tion at mess, trifling as it was? He did not. With him there was
no occupation—no reading of books—no reading of newspapers ;
but he had his cocks and hens in the barracks, and these were his
great delight. He also amused himself with stories of ghosts and
witcheraft, in which he was a firm believer. He frequented the
mess-kitchen ; and when on parade, he was attended by a serjeant,
who pricked him on the right and left, that he might be able to
perform his duties. The Ross-shire militia came to Leith, and was
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stationed at Pennicnick. There he made exhibitions which indi-
cated that he had no sense of shame. The witnesses will describe
them to you. When in Leith, he was afraid to go home in the
dark ; and when visiting a friend in the evening, a chairman was
sent to accompany him home, not from excess in drinking, but from
a fear of ghosts. In 1812 or 13, he obtained & commission in the
Inverness-shire militia. He rose in rank. In intellect never. His
habits continued the same. He had persons who generally wrote all
his letters for him. We are fortunate in being able to bring Dr
Campbell, who-was the surgeon of that regiment, and now in Edin-
burgh, and another medical gentleman, and they will describe him.
He had the honour to be present at a review before the Allied
Sovereigns on Portsea Heath, while the regiment was stationed at
Portsmouth ; and in marching along with his regiment, he was put
.behind a hedge to be out ofu;:ie way, and was afterwards taken uf
and sent home in a post-ehaise, from inability to make any exhibi-
tion. Orn the 21st November 1813, the eldest son, Alexander, died.
This of course was a source of great regret to the father; and I be-
lieve we shall be able to prove, that while he mourned over the loss
of his eldest son, he also deeply regretted that his estate should fall
into the hands of a fool.  Seon after this, he communicates the mat-
ter to his friends, and on the 15th December of that year he writes
to banker Mackenzie ; and after deploring the loss of his son, he
88y8—

I fear Kenneth has gone to Holland. I wrote Kindace to stop him; heisa
sillie senseless boy ; never studies his company or credite.
And on the same day he writes a letter to the pursuer of this ac-
tion, in which, after deploring at somelength the death of Alexander,
he adds— :

I fear Kenneth'’s judgment—he is uncommonly sillie, and fond of low com-

pany ; if this continues by him, he’ll repent it ; and he is expensive and sillie to
an uncommon degree, and minds nothing but his sillie dress—no word of credite
or honour with him. )
I say that the parent’s heart must have bled when he recorded the
character of his son, and the heir now to succeed to his family, in
these very strong expressions. The regiment was disbanded about
1814. You must expect, from the character of this man, that he
was not careful of his money matters. This also was a source of re-
gret : and accordingly, on the 20th of August 1814, the father writes
to the banker— ~ , '

" As to the letter you enclosed me, I do not know what pretension or cause for
asking such, but mere dissipation and folly ; and till a proper atonement is made
to me, for lavishing more than his pay as a Captdin, and furnishing him money
at different times——it was rather more than should have been done ; and I am de-
termined to abide as I am, with zespect to momsy matters.

His extravagance and folly still continued, and his father again
writes, on 5th June 1815, that he would make no farther advances.
What does he do next? He takes a place called Seabank, in the
neighbourhood of Inverness ; hires a great number of servants, and
conducts himself in a very absurd manner. Several witnesses wilk
speak to this. He has poultry there in still greater numbers, and



6 . . DUNDONNELL CAUSE.

u will-find him, on some occasions, lying om the gronnd, grovel-
‘ling in the dust, with his hens pe upon his shoulders. Heve
he had an hospital fer sick hens, and he gave them names and de-
signations. lgis belief in ghosts increased instead of diminishing.

e believed in charms and spells, and had white and red tape tied
round his legs to keep away the witches. He was visited here by
the common idiot of }?Edin urgh, called General Brown ; and you
will find them sitting together, adorned with mock moustaches,
drinking their cream, amfe going through their military exercises.
Another scene also took place here,. exhibiting that waat of shame
which he had shown in tﬁe early part of his life. In another letter
of the 20th November 1815, from his father to banker Mackengzie,
we have the following :—

His taking the farm you allude to, seems to me thaut he is not in his proper
or that he has done, or got dene, what carmot be reversed ; but what-

ever is behind the curtain, or is fixed on Keuneth, time .will tell, but I rely on
your letting me know every circumstance, or what, induced him to take sucha -
-farm, or if you know or heard of his marrying any one in the town or neighbour-
-hood of Inverness, or while at Portsmout{; but I 'shall take care that he shall
not be bettered one penny sterling, by me or my order, tilt such time as he shows
me, [not by merit, certainly, I should think] and the world that knows me, that
he reclaims ; and even should that be the case, he will have but a poor chanee of
ever enjoying what belongs to me if I can; so please let me hear from you ia

course, and weekly, if you please, regarding him. .

On the 11th of December 1815 he writes to the present purs
suer—

T have no news in the world to amuse you with, but what will surprise you a
good deal to hear, that your brother Kenneth has taken the farm of Seabank with-
out letting me know, or the banker, as he says himself, nor had his mother or I
a letter from him since he left Portemouth. His conduct surprises us, and the
banker says the same ; however, I suppose he means to marry, {f not married ¢

" he has collected at Seabank a number of Lochbroom servants, such as Aby, John
Kenneth’s daughter from Ullapool; Isobel Bain, the smith’s daughter, that
served John Bain in Corihail ; 8 cook-maid ; Allan Maclauchlan, that married
Aby Miller, for his grieve ; John Fraser (Rachel’s son) ; and a body-servant—
being six in number at Seabank. His regiment was sent to Forres about a fort-
night ago, and, as I am told, he comes frequently to Seabank—so that he must
have something in view which the banker says is not known to him ; however,
his misconduct will not hurt you in the least, whatever it may better you. He
never consulted me on any point, and sq will appear by him. I shall write you
in the next any thing that I hear of Kenmueth's future proceedings, as his.con=
duct does not surprise me in the least, as he is not possessed of common sense.

The regret which the parents of this unfortunate lad felt remained
with them to the last. George again writes the pursuer on the 19th
Feb. 1816, in which letter he says— Your mother and I are giving
way fast, and consequently we look up to you as our only helper.”
I say that this is testimony beyond all value. There is here wrung
from the heart of this parent, attached as'he was to this lad, u
description of the character of that unfortunate son.  We look to
youin our declining years as our only helper.” Had Kenneth been
a person of ordinary understanding and conduct, what father would
have thought of disinheriting him, or looking up to his younger son
as the prop and stay of his house ? This reselution was one he fol-.
lowed up with the strong intention of making a settlement, and en-

-
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tadling the g:opertﬂy on his son Thomas, wirich, unfortanately, was
mot carried into effect. 'The father died on 26th September 18186,
at Inverness. We shall be enabled to describe to you, by a witness,
the scene of his deathbed ; and I believe you will find in that scene
expressions of regret with regard to Kenneth, such as aﬁpear in his

. letters to Thomas, dropped %rom his dying lips; and that his own
dissolution was nothing to the dying man, to the distress which he
felt that the honours of his house devolved on one so unworthy to
wear them. Kenneth took no charge of the funeral. The younger
brother tock the charge of it. Kenneth attempted to uplift his voice
in prayer, but the attempt failed, and it excited, even upon this so-
lemn occasion, the laughter, the unrestrainable laughter, of those
who witnessed the mockery.

Before I leave Seabauk, I shall call your attention to a specimen
of Kenneth’s own handiwork. You will be told of the number of
letters written by this well-educated captain ; such of those letters
which are holograph of him are consistent with our theory of the
case, but are contrary to the theory of the defender. I will show
you one of the Jetters of this well-educated gentleman, who had two
tutors at Dundonnell, and three at Aberdeen. And how does he
write to his mother ?

‘ Seabank, 7th March 1818.

My Dear MoraeRr—1I should have not negleeted writting you for it is your-
self that minde me however I may have it in my power yet to mind you and re-
pay you for all your trouble and anxiety about me however distant we may be on
this present occasion, yet there is none of them that wishes you better thene I do
and feel a great deal the loss of your good advices towards me which I have few
JSriends to look up to but the Great Omne who is alwas about and has brought me
* out of a great deal of difficulties and still supports me yet. My dear mother I
never thought there would be such a reformation on me for I am too strict upon
my servants they can hardly say that 1 am an easy master to serve I am to much
of your own way of thinking for the mote you trust to one the less they do I am
afraid they will make me & girning creature for I am continually scolding them I
am sorry I wrote John Fraser at all for I hiave a favourite boy and I am afraid he
is not a godd companion for him John would make aney one belive he is a good
worker but shew me the one I would give for Allan he.is so quiet and does every
thing without being asked but John makes me think shame he is so Indolent In-
clined T was obliged to scold him severely he tells such a deal of lies that I am
not belive him he is to fond of his botfle I feer but I hope you won’t mention what
I said about him Many thanks to you for your present of beef I am afraid you are
robbing yourself I know every thing is hard enough upon you at present no per-
son knows that but those that is seen it and many us the time I felt for you that
dirty body Finlay wont carry any thing I was going to send youw four beautiful
. milk cogs for your own use might you not send me word when you wanted aney
thing to be carried to Lochbroom my coup and horses would be at your service
aney time the length of Kirktown It defied me to make Finlay carry the close
stool I offered him aney thiug but he would not do it if you would like I should
send you two flocks of chickens if you would rather that then sending you a cock
and a hen I would send them both Isbal could not get the shoes cheaper than
three shillings Finlay says you only gave him twenty pence we would not take it
T have got three milk cows and expects two more I sell the milk in town every
dny it amounts per day to twenty pence and sénds my eggs to market, regularly
gets seven pence the dozen for them,—there is no eggs to be had in town excep
my own, they are of a very laying kind. I mad fresh butter for the first time
yeaterday, which was very good. I have been complaining for some time back,
but I am getting better now,—it was with boil upon my stomach [arising from
the beef, I suppose] I could not take aney thing but it always returned in a few
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minutes I never hardly go to town at all, I have plenty to do at hom: . the meal
is very cheap, a shilling per peck. I am going to write to my fathe'; I dont
know how he will receive it ; as it is your particular desire, I will do it I hope
you will excuse the shortness of my letter. I remain, &c. o
Shortnessof theletter! I hope you will excuse the length of it, gen-
tlemen. He had been stationed for some time as captain in comn.and
of a detachment at Fort George, and you will hear the eloquence of
my learned friend the Solicitor-General explaining to you with what
vigour and power he discharged his duties ; but, in Soint of fact,
he did not attend the parades there; and when he did go, the ser-
jeant pricked him on. He showed him how to sign the returns;
and one of his military manceuvres was, that when a drunken
drummer was carried to the guard-room, the captain followed, and
kindly carried the drummer’s shoes. Here hel;)ecame acquainted
with the family of the Roys. The family consisted of Dr Roy,
the surgeon of the fort ; of Mr Robert Roy, W.S. of whom we shall
hear enough before we are done ; and of several daughters, one of
whom was ultimately married to Kenneth. The father by this
time was dead. Kenneth improved not in his military acquire-
ments, nor in his literary attainments ; but he had one improve-
ment dear to the eyes of the lady, dear to the eyes of the family of
that lady—he was now the Laird of Dundonnell, and had succeed-
ed to the estate. I believe the estate was clear of incumbrances at
the time, with the exception of one bond for L.6000, which sum
had been borrowed to pay off the debts which Kenneth had incur- ‘
red at Seabank. It y1el¥led at this time from L.800 to L.980 a-
year. After his acquaintance with the Roys he came to Edinburgh ;
and it is material to observe, that in July 1817 he set his bang to
a deed, leaving his estate to my client, the pursuer. Miss Roy
brought no tocher, but there was a contract of marriage made out,
and a precious document it is. Lt is a contract by which I fearless- "
ly say, while they cognosced Dundonnell, they set their hand to
eir own disgrace. L.900 a-year was the outside of the rental.
How much money did she get, think yeu? L.500 to Miss Roy,
who brought nothing, by way of pin-money ! which is not custom-
ary in Scotland, except in families of great distinction. The con-
tract goes further ; it begins by conveying the lands to Kenneth
for his liferent only, and the heirs of the marriage in fee ;
—reserving full power to sell and dispone ; but with the special assent and con.
sent of the said Isabella Colina Roy, and not otherwise; but excepting always
from the power of sale the liferent annuity hereinafter provided, which was declar-
ed irrevocable, agreeably to the following deed »—* In which lands and others the
said Kenneth Mackenzie bound and obliged himself, his heirs and successors, to
infeft and seise himself in liferent,’and the heirs and others above-mentioned in
fee ; and he further bound himself and his successors to make payment to the said
Isabella Colina Roy, yearly, during all the years of her life, not only during the
subsistence of the said marriage, but after his decease, in case she should survive
him, a free liferent annuity of L.500 sterling ;™ ) B
so that, without the consent of Isabella Roy, the unfortunate man
could not contract sixpence of debt, nor dispose of an acre of his
estate. Here is an interdict against him, “ but excepting the life-
rent annuity, which is declared irrevocable.” So, not only was he
restricted, but she was, out of L.900, to have L.500 for her own
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use, but restrictable to L.400 in the event of there being children.
They were to go to reside at Dundonnell ;-and this lady’s pin-
mon:.f', who had not one farthing of tocher, was to be L.500, living

uietly among the mountains. Then it is pretty tightly fenced ;-
there 18 power given to her, without consent of her husband, to up-
lift and discharge the annuity ; and there is given to her, in the
event of her surviving, the half of the furniture. She was to be
infeft and secured in her L.500 a-year, whatever became of the
rest of the rents.

Now, did you ever hear of such a.contract of marriage? I ask,.
under the correction of this Court, whether such a deed was ever
seen? L.500 a-year of pin-money out of L.900! and the hushand
to be tied up not to interfere! This was right enough, if they
wished to cognosce Dundonnell, and quite consistent with his im-
becility, but totally inconsistent with the theory on the other side,
of his being a person of ordinary capacity. This contract is dated
25th August 1817, and, after residing some time at.Seabank, Ken-
neth and his lady go to reside at Dundonnell. Meantime Mrs
Mackenzie, a tolerably adroit penwoman, commences keeping a set
of books, which so far back as we have recovered them, commenced
15th October 1817, and are entitled, ¢ Account of money laid out
by Isabella Colina Mackenzie.” She commences also to correspond
with the agents of the family, and she conducts the whole of Dun-
donnell’s correspondence. ghe manages all the laird’s affairs, and
the laird into the bargain; she corresponds with her brother
Robert on matters of business ; With Mr Macandrew, agent at In-
verness—of whom more anon—writing admirably of cash credits,
bank bonds, &c. These are sent to her with instructions how her
husband was to si§n the necessary instruments for carrying on the-
affairs of the family. . :

To Dundonnell then they came. What are his habits? His
torpidity increased to a degree almost inconceivable ; he conducted
notgusiness-—attended no county meetings: took no share inroadbusi-
ness : no share in the sports of the country—no fishing—no shoot-'
ing : he had higcocks and hens to the number of 2000, which, with
his hen-wife, were his chief companions. He became more and
more timid ; he got more and more afraid of witches and ghosts.
General Brown visited him at Dundonnell, and the laird received
him with open arms. He had other idiots residing at the place at
the time. You will find him engaged on Sunday forenoon with
idiots, with flowers in their heads, and amusing himself ll\]/{ causing
them to dance, and jump oveér sticks. We have Mrs Mackenzie
boasting how like the laird she could sign and write. Dr Wishart,
the family physician, was not allowed to visit him when sick ; Dr
Adamswas preferred, the brother of Mrs Mackenzie, resident at For-
res, at a great distance from the house. There was a servantin the
family of the name of Campbell—I almost tremble when I mention
the name of that man, but mention it I must, mention it I shall.
Dundonnell, torpid as he was, uneducated as he was, had still about
him human feeling—feeling that can hardly be dignified bythe name
of human, as he had it ; but he had a feeling of jealousy against this
man Campbell. God forbid that I should say it was just. That is no
B
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.part of my case. Just or unjuss, I care not ; Dundonnell had hie
suspiciens, and had essed them to many. He expressed his
abhorrence of Campbell, and his anxiety to have him dismissed ;
but dismissed he was not. Mrs Mackenzie weuld not permit it.
If she were as pure as the unstained snow, when she heard that
this suspicion lurked in the mind of her husband, in the name of
Heaven why was he not instaatly dismissed for ever, when he was
the object of aversion or detestation to her husband ? * But ne ; the
laird could not get quit of Campbell ; and you will see that we are
justified in bringing this painful matter before you. In autumn
1819 Robert Roy paid his first visit to Dundonnell. His first
visit! Would to God it had been his last! I make that prayer
not so much in behalf of the pursuer, but I make it in charity to
Robert Roy himself ; and this visit he describes in the record of
these proceedings as follows :—

It was in the course of that first visit, in 1819, thst Dundonnell put into the .
defender's band a written note of instructions, which he directed him to transmit
to Mr /Eneas Macbean, then his agent, containing the heads of a settlement of
his estate in entail, in favour df the heirs of the marriage, then of the defender
and other heirs substitute, under burden of his wife's liferent, and certain legacies
and provisions. Nothing ceuld have been more unexpeeted to the defender than
this conmunication. He remonstrated at the time ; but was told it was not a
matter for his consideration, that Dundonnell had well reflected upon it, and thet
his resolution was decisive, to exclude his brother and his family, and to settle
upon his sister’s family sufficient provisions in money. In communicating this
note of instructions to Mr Machean, the defender expressed a very strong opinion
to that gentleman, that one of Dundonnell’'s nephews or nieces would ultimately
be his heir, and begged him to keep this dstinctly in view, in framing the clauses

-of destination, so far as regarded heirs to be afterwards named, and in reserving a
power to revoke and alter in the most ample and comprehensive terms.
About this time Mr Roy was substantially the agent ing the
affairs of Dundonnell ; he was in the office of Mr ZEneas ﬁacgean,
but you will see from & mass of letters that he was well aequainted
with his affairs. From 1819 to 1822 there are only eight letters
from Mr Macbean. Roy was in correspondence with his sister in
every thing. I pray your attention to what was done in 1819.
He got this note of instructions, he tells us, on hig first visit, with
an expression of Dundonnell’s full resolution to put the estate past’
his brother, We have recovered written evidence, which shows
how Mr Roy set about the work, in the following letter dated Fort~
George, 5th September 1819, addressed to Eneas Macbean :—

My Deaa Sir—I] have now returned from Ross-shire. Dundonnell, you
will be glad to hear, is in good health, and takes continual exercise.

The subject about which he expresses most anxiety is his settlements. I
annex a copy of the letter of instructions written out by himself. I shall, in case
of accidents, keep the principal till I have an opportunity of delivering it to you
personally. I also annex a note of the legacies, the original of which I likewise
hold. He desires that the scroll may be ready for him by the time I go back
there, which you know must be in twelve days hence at farthest. But it is quite
indispensable that you too should make arrangements for going there from In-
verness.

Y wish that his letter may sufficiently explain his intentions. You will ob-
serve that in it I am named after the heirs of his marriage, reserving power to
alter. Now, although he is fully determined on excluding Thomas altogether,
yet it is only for the present, and from personal and temporary reasons, that he
passes by Dr Ross’s children. One of them, I am confident, will ultimately be
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his heir ; and you will require to keep this in view, in directing the clauses of en-
tail against the heirs afterwards to be named, and also in making the clause, re-
serving power to alter, as to the heritage, as ample as possible.

The liferent to Mrs Mackenzie, and to me, whom failing, to the trustees, un-
der burden of debts and legacies, &c. and then to the heirs, was adopted by Dun-
donnell, as being the best calculated for getting his intentions effected. If any other
is more eligible, he expects you to suggest it. I shall daily expect to hear from

you.

I waited on Dr Ress. Did his words and acts correspond, no cause of offence
would subsist between him aud Dundonnell ; and I am quite sanguine that your
presence would go far to remove differences. That consideration, as well as the
incomplete information regarding the minutiz of the settlements, will, I trust, at
once induce you to visit your client.

I shall make their other matters the subject of a different letter.—Sincerely
your’s, &c.
(Copy Nots of InsTRUCTIONS by Kenneth Mackenzie, subjoined

to the preceding letter.)
Dundormell House, 31st August 1819.

DEar Sin-I sobjoin general heads of the settlements of entail I formerly
spoke about, and desire that you will immediately complete them. The heirs of
my marriage to be first; then Robert Roy; then Kenneth Adams; Joseph
Adams ; then Strathgarve’s second son; then my heirs whomsoever, reserving
right to prefer others ; the legacies to be according to a note I shall send of them,
and other particulars, I wish a liferent of all to Mrs Mackenzie and to Robert,
and then to these trustees; Dr Roy, Mr Adams, Mr Mackenzie, Strathgarve,
Captain Campbell, Mr Anderson, banker, Mr Macbean, Mr Macandrew, or one
of them a¥cepting. Make any suggestions yeu think advisable in the scroll, as
I shall carefully revise it. Yours, &c.

(Signed) KENNETH MACKEXZIE.

Here then Mr Roy, by his own account, on his first visit receives
the note of instructions, which is really a curiosity. Remember
the description I have given you of Dundonnell—think of his early
history—remember his habits, and now look at this note of instruc-
tions said to be holograph of Dundonnell, and to be the spontaneous
effusion of this country gentleman. Look at the terms of it. I
doubt very much if any one of you could compose such g document
as this ; I am sure I could not without assistance: It happens to
be addressed to nobody, but dated Dundonnell House, 31st st
1819, and begins, “ Dear Sir.” Recollect the letter about the hens
and cocks. Contrast that note with it. This man, in the scale
of intellect I have described, is made to write, if he did write that
note of instructions ; and so cautious and strong-minded a man is
he, that notwithstanding the fullest confidence he had in Mr Mac-
bean, he writes to him .that note of instructions, as if he said,
¢ These are my instructions for my settlement, but have a care how
vou follow them,” for *I shall carefully revise the scrolls !” What!
this man reviee the scrolls! He correct the entails! He look
that every thing is tight and right! Then follow the legacies ;
and how are they expressed ? Pretty well for this well-educated
captain.
LeeaciEs.

To Mrs Ross (excluding the jus mariti), L.6000 in liferent, and to the chil.
dren equally in fee [pretty complicated, you must observe, gentlemen] interest
payable from the time of her husband's death, or in the event of her predecease,
to the children respectively from that term——under the control of the vepresenta.
tive under that deed. [Tolerably complicated again.] C
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To thie heir of the body of Thomas, L.1000, interest from his attalning twelve
years, under control as above—principal of this and former legacy payable on
legatee's being of age.

To Kenneth Adams, second son of George Adams, residing in Forres, L.1000,
interest from legator’s death, principal payable as above.

To Louisa and Patricia Roy, L.1000 each, interest as above. The three last

legacies to be each augmented to L.2000 if Mrs Mackenzie dies before they be-
come payable.

To Robert Roy, L.2000, interest as above. But, if any legatee succeeds, the
legacy to be held as paid.

Mrs Flora Mackenzie, Dundonnell's nurse, whom failing, Aby Mackenzie, or
Robertson, her daughter, to occupy for their lives the farm of Gorstinore rent free,
and the representative to allow 40 head of sheep to graze on the Mains,

Now, remember what I told you of Mr Campbell, and of Kenneths
aversion to him ; and if you can in your imagination figure to your-
selves the last man to be recorded in the will of this individual—no
matter whether his suspicions were just or unjust—would you not
conjure up any human being sooner than Campbell ! The note conti-
nues to state, “ Dundonnell verbally added, that Alexander Camp-
bell, if continuing in his service at the time of his death, was to have
an annuity of L.20 !” Let the suspicion be as foul as they repre-
sent it, can you imagine that this man, if he had the ordinary feele
ings of a man, could have ever made such an addition to his pro-
posed settlement as this? But such is the document which he
transmits to Mr Macbean. Now, after having written this letter,
‘we trace by dates, pretty tightly, the course by which Roy proceed-
ed, step by step. He had written that he was to be at Dundonnell
twelve days after the 5th September, then on the 12th he writes to
Mr Macbean from Forres— 4

My DEar Sir—I am anxiously looking out for a letter from you. As the

bond has not yet been sent for Dundonnell’s. signature, I am apprehensive that
“some unexpected obstacle to obtaining the loan has occurred. If so, there seems
to remain only the alternative of a sale; and it, I have no doubt, will, on your
recommendation, be readily adopted. :

Mr Macandrew has retired bills and paid petty accounts to the extent of L.75;
there is another bill of L.58 noted at Inverness; and as Dundonnell intends
coming down here on the latter days of this month, he will require a farther sum
on that account, say 1..200 in all. You can remit through the Bank of Scot-
land ; and as I go again to Dundonnell on the 20th, it will perhaps be as well to
make it payable to me; ‘or unless I hear from you to the contrary, I shall draw
on you for it at one month’s date. .

I waited on Dr Ross, who manifests much inclination for a cessation of hosti-
lities ; he has deferred all active measures till you come north, and I trust things
will then be settled.

T devoted almost the whole of my time at Dundonnell to Mr Urquhart’s ac-
counts. They are unintelligible and extravagant. He quits his place at the
term, and a happy riddance he will be.—Yours, &c.

Here he states that he was going on the 20th to Dundonnell, and
the same day he writes to Mr Cumming—

I shall be within your town of Dingwall about Monday week ; and write you
now to request that your accounts against Dundonnell may be in readiness by that
time, as it is wished to get them looked over while I am with Mr Mackenzie.
Then on the 13th Mr Macbean writes to him, acknowledging his
letter of the 5th, stating that neither Thomas nor Dr Ross’s
family ought to be overlooked, and ought to be called next after
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the heirs of the marriage, and should therefore form the draft after
that footing.

I shall endeavour to have it in a packet at Dingwall by Saturday or Sunday
next. If Dundonnell, however, remains still of his former opinion, as expressed
in the copy of his letter sent to e, I would like that the alterations and comple-
tion of the settlements were managed by some other man of business. There is,
besides, a propriety in this, and I know Dundonnell will not take it amiss.

This is creditable to Mr Macbean, but inconsistent with the
‘theory of the defender. The packet was to be at Dingwall by Sa-
turday or Sunday next. Then on the 16th September Macbean
writes directly to Dundonnell, stating that he now sent the drafts
by the mail coach, and stating also that he mentioned to Mr Roy,
in a letter of the 13th current, the reasons which induced him to
recommend an alteration in the instructions. Then on the same
"day Macbean writes to Roy that he had prepared and sent by the
‘mail the draft of Dundonnell’s entail and trust-deed in a packet to
Dingwall. Roy knew that a packet containing these deeds was
-sent to Dingwall, and what does he write in return? Remember
he stated his intention of being at Dundonnell. Then, on the 21st
of September, he writes to Macbean the following letter :—

Your letter of the 13th September arrived here when I was absent on a visit at
Forres. I presume you addressed it to me, i d of to Dund 1l himself,
who alone can judge of it, as through me his instructions were transmitted to you ;
but that was done merely because it appeared to him not unlikely tha¢ you might
have left Edinburgh on your way north before it could have reached you; and he
desired me, if, on inquiry, I found that had been the case, to leave the letter with
Mr Macandrew, that the deed might be prepared by him. I have now, however,
forwarded it to him, and shall be glad to find your matured opinion induce him
-to adopt, in his settlements, the alteration which already I have earnestly, but in
vain, recommended. That recommendation I repeat in the letter which accom-
panies it, and I shall beg your perusal of a copy of it retained by me.

Now, he knew the parcel was at Dingwall. He writes to Mr Mac-
bean, consistently with his former intention, that he was to return
to Dundonnell, and to leave Fort George that day (the 2lst).
The mail gles round by Inverness and Beauly to Dingwall, Dun-
donnell's post town. l%oy crosses the ferry to Fortrose, and gets
to Dingwall in time to receive Mr Macbean's parcel ; and upon the
-day which he records in his letter that he is setting out for Dun-
donnell, he writes the letter of remonstrance, to which I shall call
your attention presently ; and we shall prove by the marking on
-the back of the letter, in the handwriting of the postmaster, that
-he must have got possession of his own letter to Dundonnell—an
admirable letter for the purpose of evidence for the pursuer :—
' Fort-George, 21st September 1819.

My DEAR Srr—1I communicated to Mr Macbean your instructions regard-

* ing the entail, and now send, enclosed, a letter from him, addressed to me, pro-
bably because you intrusted your letter to me in case he might be on his way from
Edinburgh.

From it you will observe, that the children of Thomas and Dr Ross are called
next after the heirs of the marriage, in the draft of the deed to be prepared by
him, and which probably has by this time reached you. He thinks that they
should not, on any account, be passed over ; and I entreat that you will most de-
liberately consider the opinion so impartially given by him. Do not think that,
because you reserve power hereafter to call them, you do all that he recommends ;
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for, from sudden fllness, you may want the power when you have every inclina.
tion to call them ; and, writing on such a subject as this, it would be wrong in
me not to remind you that, from your general habits, you, perhaps, more than
most other men, are exposed to the attacks of sudden infirmity. Besides, I can
scarcely suppose that it is your serious intention, ultimately, to deprive the chil-
dren of your nearest relations of that property which, should you have no family,
does by law descend to them. If it is not, why should you now permit the be-
haviour of these relations themselves in any degree to influence your conduct ? If
it is, assuredly I, who am comparatively a stranger to you, have never, more than
your nephews and nieces, had it in my power to do any such service to you as
should entitle me to what is to them a ruinous preference.

You must forgive me pressing the subject on your attention ; privy as I am,
from my situation with your agent, to your affairs, and made your confidant when
80 great an eventual benefit was held out to me, I would yet be wanting in duty
to you, and integrity to myself, unless, in writing, I undisguisedly laid the sub-
ject before you, although I have already done so verbally. Be assured it will af-
ford me sincere pleasure, on seeing you, to find that iny suggestions have had the
desired effect.

The amount of the legacies will require to be diminished, if the property is
meant to remain with your heir, whoever he may be ; and I shall therefore give
you back the minute formerly made out, and intrusted to me.—~Yours most af-
fectionately. : RoBERT Rovy.

Nauseous and disgusting hypocrisy ! This is not the genuine effusion
of a person who felt as ge wrote. Did he not say in his letter that
Dr ’s children would be ultimately his heirs; and why did he
not trust to his own verbal remonstrances when he was going to the
very spot ? Why did he take his own letter out of the post-office,
which was ultimately found carefully put up in the repositories of
Mrs Mackenzie? And it'is thus by too much protestation of inte-
grity that you detect the hyprocrisy which pervades the whole of
this case. It is proper to mention at the same time, which Dun-
donnell has recorded through his wife, that he had no dislike to his
brother Thomas ; for on the 24th September he addresses a letter,
his wife’s composition, but signed by Eim, in which he congratulates
his brother on the birth of a child, the man whom he was disin-~
heriting, and with whom he had quarrelled ; so that at this time,
when Roy was remenstrating against the disinberison of Thomas,
and taking precious care, as he imagined, to have written evidence
of it, Kenneth is writing in affectionate terms to his brother Thomas.
Mr Macbean declined to have any thing to do with such a settle-
ment ; and as it was necessary to have some fitter agent for so foul
a purpose, Mr Roy selected Mr Macandrew, writer in Inverness.
I shall show you hereafter, on the record of this case, that Roy has
disavewed all connection and communication touching the settle-
ment. Macandrew is represented as a stranger agent, employed by
Dundonnell to carry through that settlement which Mr Macbean
had refused to be the instrument of accomplishing. We have al-
ready recovered, within these few weeks, a letter from Roy to
Macandrew, immediately after his return. And how does he write
to him, with whom he said he had no connection or communication,
and that he had never exchanged words with him on the subject of
this settlement ? He actually in that letter writes to him that he
had written to Dundonnell, and had told him that he had actually
spoken to Macandrew on the subject of the settlement, and begged
him ¢o coneult Macandrew regarding it—another deliberate and
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scandalous falsehood, preved by his own writing. (Here the learned
counsel enlarged eloquently on & factory, dated 18th October 1819,
by which Macandrew, who resided in Inverness, a distance of sixty
miles from Dundonnell, is made the factor to collect the rents, warn
and remove the tenants, with full power and authority to act and
vote for Kenneth in all county meetings of heritors, road trustees,
&c. &c. ; so that Mrs Mackenzie having secured herself in L. 500
during the marriage, Macandrew became bound to repert her dis-
charges of that sum.) Under this factory they took means of pro-
claiming the imbecility of Dundonnell to the bank. A bank order of
a very singular kind was printed for Macandrew, to transact business
with the bank in name of Dundonnell, and in which order the sig-
nature of Kenneth Mackenzie was printed—a thing never done in
an{ case, and which afforded another indication that he was inca-
pable of managing his affairs. This may be very right according to
their view of the case, for Dundonnell had a very odd way of doing
business. The mode of his accepting bills was rather curious ; they
were accepted ¢ Kenneth Mackenzie, Esq. younger of Dundonnell.™

This closes the scenein 1819. They had got no settlerent exe-
cuted that year; and as Roy, by his own account of the matter, states
that Dundonnell should not make a settlement in his favour, what
occasion had he'to commence a correspondence upon the subjeet
again, when the law would have taken its course, and given the
estate, as Roy pretended he wished it, to the rightful heir ? He re-
sumed the subject in February 1820. Did he take the means of re-
conciling the brothers? Did he go to the other relations of the fa~
mily to procure their aid for this purpose ? Did he intimate to Tho-
mas that his brother was to disinherit him ? No; but he begins again
to write about it in the following letter to Dundonnell, dated Edin-
burgh, 19th February 1820 :—

My Dear DuxpoNNELL—Will you forgive the liberty I take in writing youn
on asubject to which it is very painful for me to-allude for many reasons, of which
it is not the least, that it subjects me to the appearance of indelieacy and selfish-
ness. But after anxious consideration, I consider it my duty, and therefore I do it.

It occurs to me, from your not having completed your settlements, that you are
now satisfied of the propriety of altering them ; although, from feeling a delicacy
towards me, you cannot bring yourself to destrey hepes which you may think your
previous unexpected and unsolicited intentions may have raised. If this is your
feeling towards me, believe me it is net right. It would afford me reat satisfaction
that all differences between you and your brother were removed ; [weuld it in-
deed! Did he take the means for the reconciliation ? Did he go to him ?] and
if it is your desire to make him, or, at all events, his child, your beir, and they
have a right to expect it, why will you hesitate to say so ? You know how fre-
quently and how strenuously I have urged the propriety of this. I repeat, I shall
be sincerely delighted to hear that all obstacles to it are at an end. It cannot dis~
appoint me, [Oh no !] for I have never for a moment allowed myself to calculate
or think on it ; [Not in the least ! such a thing never passed his thoughts !] and
add to this, without imputing vanity to me, that from my habits of self-de~
}:ndenee, T am better qualified, in all probability, to support myself, than him

whose place you put me.

1 beg that you will reflect again on these things, and then write Macbean with
your own hand—[I am very fond of MSS. I like the instructions in 1819]—
your own lazy hand shall T call it 2—‘¢ As I intend making Thomas (or, at all
events, Thomas’s son) my heir, you can have no objections to complete my
settlements. Yon will therefore get the deeds from Mr Stewart, and copy them
out with that alteration, leaving all thg others I have made on the deeds. Robert-
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is to be'a sing qua non trustee; [Oh yes !] and Mrs Mackenzie must get the Mains
and moveables, as I at first distinctly directed.”” Or if you do not wish to write
Mr Macbean again on the subject, write in these terms to Stewart or Macandrew,
[ What right had Roy to interfere ?] bidding him get it done; or if you are not
fully determined what to do, write Stewart, ““ requesting him to copy out the deeds .
which were some time ago sent him for that purpose, making over my property to
trustees ; but as I have not made up my mind as to the heirs [tolerably important
in a man’s settlement] leave that part in such a way as that any heir I may after-
wards name can succeed, in terms of the entail.”

I cannot help again apologizing for writing you on this subject. You know

well that with yourself it originated ; [ Did it indeed ?] and rather than that there
should be a chance of your, for one instant, suspecting me of an interested motive
in what I have now done, I would just add one request to that of entreating your
instant attention to this letter, viz. that with the exception of leaving me a trustee
for my favourite sister, you would entirely strike out my name from your settle.
ments..Yours, &c. .
This is the genuine effusion of Roy ; prove it to be nonsense if you
can. In 1820 Roy is again at Dundonnell ; and here again, by do-
cuments recently recovered, we trace him step by stelj)). On the 11th
of June he writes to Macandrew that he is to be at Dundonnell on
the 8th of July ; and on the 23d he writes to Cumming that he was
to be at Dingwall on the 2d of August. On the 7th of Aungust he’
writes Macandrew from Dundonnell, and on the 11th he writes to
Cumming from Mackenzie’s Inn, that he and Macandrew were to
be there on the following Tuesday. Now, if there were any farther
instructions given in 1820, these, like the former, were framed when
Roy was at Dundonnell.

Then comes 182]1. Was he there again, being the year when the
deeds were executed? We shall show you how we trace him day
by day during these proceedings. [The learned counsel here quoted
several letters from Roy to Macandrew, and proved that Macandrew
arrived at Dundonnell, and Roy with him.] And who were the
rest of the party ? Dr Roy was there, Mrs Roy was there, Misses
P. and L. Roy were there. Some of the Adamses were there, and’
when the deeds came to be executed, who were the instrumentary
witnesses? First, a certain person called Grant Manford ; and we
shall prove to you that he was indebted to Roy for many favours,
and was largely promised by Mr Roy ; the other was a man of the
name ' of David I'?raser, a carpenter. Roy and Macandrew go out
of the way:—they don’t choose to be J)resent, and they leave the boy
Manford to get these deeds executed. They arrive on the Friday
evening ; no business was done that day. The trust-deed was exe- .
cuted on the Monday, and the other deed on Tuesday. Where
are Roy and Macandrew ? They go out of the way—they leave this
stripling to explain to Dundonnell these two large deeds on the
Saturday. They have only the Saturday, and part of the Monday,
to explain. When was it explained ? Who explained it ? Manford.
Why did Roy go away ? Was he ignorant of the deed ? Had he not-
remo_nst;ratedy about the settlement ? He says he knew nothing about-
it. Will you tell me that Roy did not know that they were execut-
ing this settlement? They had a ball in the evening ; the laird was
fond of this amusement, and they danced till six o’clock next morn-
ing. The laird would not be very early up next day after the ball
the anniversary of his marriage, a fitting occasion for so foul a deed
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To complete the robbery, the other deed is executed on the Tues-
day, and they are sealed up. Will any man doubt that Roy knew
this ? Did they tell any thing about the deeds? Nota word. Man-
ford is silent as the grave. Unknown were they to my client, un-
known, says Mr Roy, to himself. Believe that if you can. Roy
returns with Macandrew. They had been out of the way fishing
or shooting, or collecting rents, at some distant part of the estate.
Why should they %ot be present at the will? Why select the morn-
ing after the ball to make this man do the most important action of
his life? All this, explicable on our theory of the matter, is the re-
verse on theirs. Roy returns from Dundonnell with Macandrew,
which we have letters to prove ; and Macandrew, the framer of
these deeds, never, they say, whispered one word to Roy that he was
to succeed to the estate—a story which is utterly incredible. Mark
the haste with which the deeds were executed I See that Roy, the
law-agent, was the person interested in the deeds. If they were
explained, the explanation must have been by Roy, the party bene-
fited, or Macandrew. I pray your attention to t[vle import of these
deeds. They are complicated, and beyond the comprehension of
Kenneth.

The trust-deed begins with the statement that he owed sundry
debts, and was bound by sundry obligations ; and so on with the
usual clauses. Then he dispones in trust to * James Roy, Esq.
surgeon to the forces at Fort-George ; Robert Roy, Esq. writer in
Edinburgh, my brother-in-law ; George Adams, Esq. surgeon in
Forres ; William Mackenzie, Esq. of Strathgarve,” [the only one
of the clan mentioned ;] * Captain Patrick Campbell, of the Royal
Navy ; Alexander Anderson, Ii‘lsq. banker in Inverness; and John
Macandrew, Esq. solicitor in Inverness,” &c.

What is the first purpose in this deed > To secure to Mrs Mac-
kenzie the provisions under the contract of marriage of L.500 a-
year ; and this is fenced with the usual clauses. The next isa
provision of L.200 per annum to the heir entitled to take up the
succession, during the life of the said Isabella Colina Roy or Mac-
kenzie, his spouse ; and to his sister, Mrs Ross, the sum of L.6000
sterling. So that if this man knew what he was about, he had
his brother before his eyes, and his brother’s family ; and if such -
was his rooted antipathy to his brother, that he not only disinherits
him, but disinherits all his brother’s children, was it in mockery

-he left the heir-male of his brother * L.1000, payable within three
years of his decease? To Kenneth Adams, he leaves L.1000 sterling;
to Louisa and Patricia Roy, his sisters-in-law, L.500 sterling each ;
to Robert Roy, the sum of L.2000 sterling; to Alexander Camp-
bell, if in*his ‘service at his death, L.20 sterling per annum ;” and
after providing for all these purEoses, he directs his trustees to pay
the free residue of the rents to his wife. And recollect that at all
events the power of revocation was to be reserved, declaring, how-
ever, that no revocation shall be inferred by implication. Eook at
the clause of revocation declaring this,

—reserving always full power to me, at any time of my life, to alter or revoke

these presents, either in whole or in part, and to sell, burden, or otherwise dispose

of the whole estate, heritable or moveable, hereby conveyed, or any part thereof
c
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at pleasure : But declaring, that this deed, in so far as the same shall not be ex-
pressly revoked or altered by a writing under my hand, shall have the effect of a
delivered evident, though found in my repositories, or in the custody of any other
person, undelivered at the time of my death ; and that no vevocation thereof shall
be inferred by implication, and in particular, that no deed of settlement or desti-
nation of my estates shall be deemed a revocation of this trust, in whole or in
Ppart, unless such revocation is specially expressed therein.

So that, in place of the implicit power of revocstion, not enly was
it not to be implied, but if, after the deeds wer ! sealed up, Ken-
neth had been advised to alter his settlement without a special re:
Focation, it would not have been effectual. Such is the trust-deed.
Now for the deed of settlement, found on the morning after the
burial. It proceeds to recite very properly the contract of marriage,
and after setting forth the terms of the contract, and the burden of
L.6000 on the estate, it proceeds in this way :—

I have resolved, for certain good causes and considerations, in exercige of the
powers reserved, as before narrated, to execute the following destination and taillie
of my said lands, estate, and others ; therefore, wit ye me, to have givgn, granted,
alienated, and disponed, as I do hereby give, grant, alienate, and dispone from me,
my heirs and successors, to and in favour of myself, and the heirs-male of my said
present marriage ; whom failing, to the heirs-female of my said present marriage ;
whom failing, to the heirs-male or female of my body of any subsequent marriage
—the eldest daughter or heir-female throughout the whole course of succession,
either above or after specified, succeeding always without division, and excluding -
heirs-portioners ; whom failing, to and in favour of Robert Roy, Esq. writer in
Edinburgh, my brother-in-law, and the heirs of his body ; whom failing, to Ken-
neth Adams, son of George Adams, Esq. surgeon in Forres, and the heirs of his
body ; whom failing, to Joseph Adams, son of the said George Adams, and the
heirs of his body ; whom failing, to Mackenzie, second son of
‘William Mackenzie, Esq. of Strathgarve, and the heirs of his body ; whom all
failing, to such other heirs and substitutes as I shall hereafter nominate and ap-
point, by a writing under my hand, at any time during my life,—&c.

Thus you see that he names Robert Roy and his heirs out and
out ; Kenneth Adams and his heirs ; Joseph Adams and his heirs;
and the only Mackenzie in the settlement is a person of whose
christian name he was ignorant, so that lie is designated blank
¢ Mackenzie !” Then he describes the lands, and then he attempts
to say that this is an entail! Let me explain to you shortly what
is necessary to the constitution of an entail. The instructions were,
according to their own statement, to make an entail. Did he make
an entail? I say he made no entail. There is, no doubt, an ex-
press declaration that they shall bear or carry the surname and
arms of Dundonnell ; and there is a provision appointing the order
of succession, with the necessary clauses, in order to render that
effectual. But in the very deed in which there is this irovision,
there is an omission of the clauses necessary to prevent the sale of
the estate, or the contraction of debt. The learned Lord will ex-
plain to you whether I am stating this correctly, hereafter ; in the
mean time, my Lords, I have to state that the usual clauses, called
irritant and resolutive, are not inserted in the deed, so as to fence
the deed against the sale of the estate, or the contraction of debt.
In Mr Macbean’s draft all is right ; but in this deed they depart
from the legal solemnity, although they take Roy bound to carry
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the name and arms in all time to come ; and to the understanding
of a lawyer, the deed does not contain within it the necessary clause
to support that distinction which is to spring out of it. And to
render it more striking, there is inserted a provision contemplatinﬁ
that Roy shall breakngxe deed. They knew that Roy never coul

these lands. They make a provision by which Roy has it
in his power—Roy carrying the name and arms of Dundonnell—
to sell the estate, and invest the price in houses any where. Now,
T ask if you ever heard of such a proceeding? They knew how to
make it right, but they purposely made it wrong. These are the
deeds-under reduction. g{enneth makes no communication to any
body of their execution, and he continues still to write letters, per-
fectly consistent with those he had written from Seabank.

MY DEAREST IsABELLA—You may believe how happy your kind and long-
looked for letter made me upon Sandy Mackenzie’s arrival on Wednesday night.
Indeed, I was near dispatching a bearer all the way to T'reefown, had not your
letter arrived that night, I was in such misery about you. I had no pleasure in
aney thing sine you went away. Our assemblies [these were the dances among
the servants] were put a stop too till your epistol arrived, and then we had a merry
night with Bell M‘Rae, [that was a mad woman]—she was hoised up and down
in famous style. Kenny is quite well, and the cough quite left him, enquiring
always if aunty will be home to-morrow or not ; and if any one dares to challenge
him, he will tell his own dear aunty when she will come home, that they were bad
to him since they went away. The Marys are very attentive to him, so is all.
And so on with trash to the same effect. Thisis the careful reviser
of scrolls: ““ Think of any thing else, and I shall carefully revise
it.” He remembered Bell Macrae ; and Mrs Mackenzie remem-
bered the accounts, the cash credits, and other transactions. She
had a full and complete recollection of the household affairs, and
the affairs of the igmily and the farms, while the laird employed
himself with his idiots and poultry. This letter Ijusi: goes on, like
all the rest, with the most childish gabbling. I will not take up
your time in reading more of these letters, which are a precious con-
trast to the holograph note of instructions, and to the provisions in
this deed of entail, explained by nobody but by Manforg, or by Roy,
or Macandrew, who made it ; and a precious contrast to the letters
signed Kenneth, and holograph of his wife, and a precious contrast
to all the other letters which they will parade as the spurious com-

ition of Kenneth Mackenzie, holograph of his wife. [The

earned counsel proceeded to state that Kenneth was afterwards

made to execute a trust-deed, under which certain lands were sold,
and that the business was conducted by Roy.]

Kenneth died on 15th April 1826, in his brother Thomas’s arms,
whom he had disinherited, ignorant of the deeds he had been made
to execute. The repositories remain unsealed for five days. Mr
Roy gges north to attend the funeral ; recollect all his letters ; re-
member all his communications with Macandrew; recollect the times
of his presence at Dundonnell ; recollect his knowledd of the ori-
ginal note of instructions ; forget not his presence in the house at the
time these settlements were said to be signed. His story is, that
he knew not of the settlements ; but passing through the town of
Perth, on his way to the funeral, he meets with a respectable gentle-
man of the name of Douglas, now deceased, but whose deposition



20 DUNDONNELL CAUSE.

has been taken in this case, and shall be laid before you. He tells
that gentleman, ““ I am going to Dundonnell’s funeral ; I, Robert
Roy, am the heir of Dundonnell.” The secret silence which had
been so long preserved, and the sealed packet in the repositories of
Mrs Mackenzie, are now useless. Dundonnell had breathed his
last.* The proclamation of the disgraceful entail in favour of Roy
was safe—at least he thought so. Your verdict will show its
safety ; but believing it safe, he now commuficates to Douglas
that he is the heir. He arrives at Dundonnell ; he meets m
client there; he stretches forth to him the right hand of friend-
.ship—he dares to shake by the hand the man whom he had so
basely betrayed. At the dinner after the funeral, he sits at the
foot of the table, and pro; the health of Thomas Mackenzie
of Dundonnell, as the roof-tree and heir of the family. Base and
infamous deceiver! He knew what he had done. He cannot
deny that he knew, for he told Douglas that he knew ; and you
have evidence enough even without it. But out of his own lips
shall I convict him of that base hypocrisy which characterises tﬁe
letters I formerly read to you. He ventures to carry on to the last
the farce which he had so long enacted. He profanes, he scandal-
ously profanes, that solemn occasion; by uttering what he knew to
be false. If he had had the deed in his pocket the day he gave this
toast, he could not have lied more deeply than he did with the
knowledge of it. —

I have thus closed this part of theihistory of these settlements,
and I come now to draw a little longer on your patience, in order
to explain the tone, style, and manner of the defence.

Fraud is generally supported by falsehood, truth is always con-
sistent ; and you inl judge whether there be consistency or false-
hood in their theory of the transaction. 'I must explain to you that
George the father had made a ttust-deed, the bearing of which you
will see immediately. He made it in 1809, conveying certain he-
ritable bonds and moveables to the amount of L.12,000. The ob-
ject of this trust was to secure an annuity of L.200 to his wife, and
L.3000 to each of his two younger sons, Kenneth and Thomas,
Alexander bejng tken-alive ; and, L.500 to Mrs Ross, in addition
to a certain sum slready advanced to her. Shortly before his death
he had executed a conveyance of his moveable property in favour
of my client. Now, in l&'ovember 1816, a couple of months after
the death of George, Mrs 'R@*%W-aﬂ action of reduction of the
first deed, of December 1809, ‘al"¢f the disposition of moveables
in favour of my client, of September 1816, as being in violation of
a contract of marriage executed by George, and as illegally disa
pointing Mrs Ross of her legitim. She claimed legitim of the
whole, including the last half-year’s rent of the estate. This half
year’s rent was claimed by my client ; and the claim having been
referred to arbitration, that terminated in his favour, a balance of
L.800 havifig been found due by Kenneth to Thomas. The se-
cond action was an action of multiplepoinding by George’s
trustees, in which there was a claim made on the part of Ken-
neth, both for the L.3000 in the trust-deed by George, and also
for the executry, as against my client. That claim, on the part
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of Kenneth, so far as my client was concerned, was decided
inst Kenneth, and dismissed with expenses. At this time
enneth was in France, and he was unable to comprehend those
law-suits, which I find some difficulty in. rendering intelligible
even to you. In March 1817, a third process was raisetf in
name of Kenneth, to have the cattle and sheep taken away from
the farm. That complaint was also dismissed. The fourth re-
lated to a certain farm which. had been advertised to be let by Mrs.
Hay Mackenzie of Cromarty. Now, it had been let to George the
father, but, by a mistake on the part of the agents for the proprietor
it was supposed to have been let on a liferent lease, and on his
death they accordingly advertised it to be let. My client took the
lease of the farm, when Mrs Mackenzie began a process for the
removal of the subtenants. But upon the production of the lease,
which had been amissing, and had still a few years to run, the ac-
tion was dismissed. The consequence of this was, that my client,
not having got possession of his bargain, raised a process against
Cromarty, and succeeded in obtaining L.300 damages. The fifth
was an action, in the name of Kenneth, for exhibition and delivery
of the title-deeds; and the last was another process of exhibition
against George’s trustees. These are the law-suits ; and you will
see now the reason that I have mentioned them. They were not
law-suits in which my client was in the wrong ; Kenneth was away
at the time, and he knew nothing of them ; and these processes
could not have created any dispute between the brothers. He was
not a party to several of them.

Now let us enter upon the defences of this case. One defence
has been given in, in the name of Roy, and another in the name
of the trustees. And such a tissue of falsehoods, from begin-
ning to end, as both these defences are, never was presented in
a court of justice. Roy begins his defences by stating that the
pursuer was his mother’s favourite, and that, g giving way to
this partiality, she ruined his good feelings and character, and
alienated from herself the affections of the other children. Then
they go on to state, that, in the eager pursuit of his own in-
terest, the pursuer forgot what was due to his brother and his own
honour; ang that, with the assistance of a friend, he endeavoured to
obtain a deed from the father, disinheriting his brother, without the
shadow of foundation. Then they state that he at last obtained that
deed, settling the moveables upon him, and disinheriting his sister,
which is also false ; and knowing that they must have some theory
for accounting for these deeds, what do they set forth, after a colour- -
ed and incorrect statement of these matters ? ‘“ All this was bitterly
felt by Kenneth. It was impossible it could be otherwise ; and the
impression was deepened by othier proceedings, not less lawless and
unjustifiable.” Kenneth, they say, felt this so deeply, that he never
- could look on his brother again. Then they represented these law-
suits in the most inaccurate manner possible—that my client raised
law-suits against his brother, which drove him from his residence
at Seabank, and forced him to leave Scotland for a time. They
then give an erroneous statement of the lease from Mrs Mackenzie,
and that his conduct was felt by Kenneth to be disgraceful to the
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family. The law-suits I have explained, and the circumstances

under which they originated. Let us see now how they describe
Kenneth Mackenaie.

The defender has been under the necessity of meptioning thus generally these
miserable dissensions, in order to account for the feelings with which Kenneth re-
garded the pursuer from the moment of his succession. He was a man, natural-
1y, of a mild disposition, but, as often happens, susceptible of strong and lasting
impressions ; and such was his resentment for ill requited kindness, and for those
wrongs attempted and inflicted, that he never after forgave the pursuer, or held

him as a brother, but had formed a steadfast and unalterable resolution to exclude
him absolutely from the estate.

Now, he made a deed in the pursuer’s favour in 1817—he re-
ceived him in his family with kindness—and he died in his arms.
The defences describe ﬁoy’s first visit to Dundonnell, and they set
forth the pursuer’s letter of the 21st September 1819, got up for
evidence ; and they say that Dundonnell received this letter, but re-
turned no answer to it. Why should he? Was not Roy there with
him? Did he not precede his own letter, or meet it by the way,
and carry it along with him in his pocket ? Then he says that he
had nothing to do with the agency till 1822, and that .

In his capacity as agent, nothing ever passed between him and Dundonnell
on the subject of those deeds, or of his settlements. Indeed, after they were com-
pleted, Dundonnell never mentioned the subject, except on one or two occasions,
to some of the pursuer's intimate friends, whom he seems to have thought it
right to make aware of his intentions,

Then he goes on to say in the defences—

From great aversion to address a stranger on the subject of his settlements, a8
to which he had made up his own mind without consulting any body, he had
never written fo Mr Stuart. In August 1820, Mr Macandrew was again at Dun-
donnell. Upon that occasion, Mr Mackenzie resumed the subject of his settle-
ment ; and having made some alterations, particularly with respect to the lega-
cies, he executed s regular minute of instructions, dated the 17th of August
1820 ; which minute, and a relative letter, he delivered to Mr Macandrew, [we
shall see that when they produce it], desiring him to get back the former scroll,
and to have the deeds immediately extended and executed, in terms of these last
instructions. Mr Macandrew was again north in December 1820, or January
1821, but he had not found leisure in the meanwhile to prepare the deeds, and in
apology to Dundonnell, who expressed anxiety on the subject, he pleaded the
multiplicity of his engagements, promising to extend them immediately on his
return to Inverness, and to transmit them with a clerk, for the purpose of execu-
tion. Dundonnell expressed a desire to delay the execution of the deeds till Mr
Macandrew himself should come with them; but it was not till August 1821
that he had any opportunity of returning to that part of the country, when he
brought with him the deeds under reduction, which, after being maturely consi-

dered by Dundonnell, were executed of the dates mentioned, namely, on the 27th
and 28th of August 1821.

This at all events shows you that Roy was at Dundonnell in.
1820, as well as in 1821. The defences go on to say—

During all this period the defender had no communication whatever with Mr
Macandrew as to the subject of those deeds. [Just look at this, after I have laid
the evidence before you.] He never saw the draft of the deeds ; he never saw the
deeds themselves during Dundonnell’s life ;—he never even was informed that they
were actually executed. [How did he tell Douglas at Perth that he was the heir
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of Dundonnell 7] Indeed, after they were completed, Dundonnell never men-
tioned the subject, except on orfe or two occasions, to some of the pursuer’s inti-
mate friends [who are they, and what are they, let the defender tell us, and
prove it?] whom he seems to have thought it right to make aware of his inten.
tions.

Then here is their character of Dundonnell, drawn by my friend
Mr Rutherfurd, with all his elegance of diction :— '

Dundonnell's early education had been much neglected—|[ Remember the tu-
. tors that I said would be brought before you]—but he was a person certainly not
deficient in natural talent, and possessed of plain good sense. In country matters
generally he was remarkably intelligent, and very much consulted. His business
and affairs, and every thing connected with the management of his property, he
understood perfectly. He assumed the exclusive charge of his household—[ Look
at the books of Mrs Mackenzie ; her books are the only books that can be got]—
including a large establishment of servants ; and superintended and directed the
details of a considerable farm, which he had retained in his own hands.—[ Yes !
remember the cocks and hens.] He built extensive additions to the house of
Dundonnell, and transacted directly with the different tradesmen employed. He
took upon himself the whole business of his estate, having daily and hourly trans-
actions with a numerous tenantry, who resorted to him for directions and advice
on all occasions. He was remarkably attentive to his own interest, and very acute
in bargains and settlements, which he always concluded personally, and almost
always without assistance. He was a good landlord, however, showing much in-
dulgence to his tenants, but with a just discrimination of those who deserved it.
He introduced into that part of the country the newer and more approved modes
of agriculture ; and his estate, during the few years he posscssed it, changed its
appearance, and gave every indication of improvement which could be expected
in that time, from the most liberal and beneficial management. He exercised the
greatest hospitality, and was visited and respected by all the gentlemen of his
county. He was kind and generous to the poor, of regular, sober, and religious
habits—[ Recollect the dancing idiots]—and an ardent promoter of all instruction °
among the peasantry of that district.

In the other defences it is said that

TInstead of being facile and incapable, the deceased was a self-thinking, strong-
minded, resolute man. He occupied a station which makes this posthumous dis-
covery of his imbecility absurd. For one thing, during the very time that the
pursuer particularly speaks of, he commanded a detachment of militia,—[ Gallant
man !] and was afterwards, when he resided permanently at Dundonnell, as
much looked up to, and as much consulted, as any country gentleman in the
county. He lived on his own extensive property, in the midst of his numerous
tenantry, and directed the whole letting and general management of his estate—
he directed, and personally superintended, the operations of two valuable farms in
his own hands, and the sales of the very extensive stocking on them—and com.
pleted judicious and systematic improvements of every description on the estate,
He was dealt with in all manner of important transactions, by his neighbours,
and by men of business, in every part of the country, whose duty and interest it
would have been to have declined to have any thing to do with him, if a thou-
sandth part of the pursuer's description had been ‘accurate.

The assertion that he was under the control of his wife, ¢ who surrounded him
with creatures of her own,” is inconsistent with the prominent and notorious facts
of his character and habits. There never was a man in the world who took his
own way more completely, or whose wife was less capable of forming even the
idea of keeping him in thraldom,

And s0 on, page after page, in the strongest possible language ; so
that you will see that the two cases are as widely different as the
poles asunder. Such is the character they give of Dundonnell ;
and what do they say generally of my client? They have put
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on this record a statement against the pursuer, whom Roy met
-at the funeral in the way I have mentioned, in the graphic words
of my learned friend the Solicitor-Ggneral, that my client  had
made exhereditation his right ;” and that Kenneth, from a know-
ledge of the pursuer’s character, who they say had fallen into habits
of dissipation, had resolved to deprive him of the estate.

They have drawn the sword with a vengeance, but on their own
heads must the ve ce fall. They have defended those deeds,
not by stating that %enneth Mackenzie was a person of tolerable
capacity, but they have drawn a high-coloured picture of his strength
of mind. Here they have joined issue with us out and out; and
they have made the base and calumnious statement, that my client
had fallen into debauched habits, which statement Roy knew to be
false, and that he was unjustly disinherited. This is no ordinary
case. The pursuer is on trial {ere, not only for his estate, but for
his honour and character. Who the person is that shall benefit by
these proceedings, your verdict shall show.

One to,lajc more, and but one, has beer introduced into these de-
fences. They tell us that this is a case of clamour got up in Ross-
shire. They talk of a conspiracy—that my client’s circumstances
have not been —and they taunt him wi& this—and they accuse
some of his relations for supporting him. Does Roy complain of
this? Is not he the person that remonstrated on the impropriety
of these deeds, and is he the person to complain? They tell us in
one defence that Dundonnell kept the deeds concealed ; they tell us
in the other that they were not concealed at all. They tell us at one
time that there were outrages among the peasantry; at another
time, that they respected the will of their landlord, not only as le-
gally binding, but as morally good. But you will not be carried
away by ariy prejudices. You will hear witnesses of all kinds ex-
amined. You will judge of the will ; you will look at the evidence
dispassionately, and you will see on what side the truth lies. Look
back to the whole matter ; look at Dundonnell’s early imbecility
and bodily habits. Remember his conduct at Aberdeen. Recollect
the proceedings in the different regiments. See that Roy is his
agent. See that Kenneth had no quarrel with my client. Remember
the marriage contract and the factory. Look at the bequests of this
deed. Forget not Campbell ; and remember the tone of the defence,
and the way in which they have ventured to attack the character
of my client. These are the facts of the case that I have shown
you ; and if the case shall be made out in the way I have men-
tioned, no man can doubt that your verdict will be in favour of the
pursuer. »

A variety of documentary evidence was then given in.

-
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EVIDENCE FOR THE PURSUER.

:Rev. Niel Kennedy—1s minister of Easter Logie, in the county of Ross, where
he has been since 1813. He became acquainted with the late Mr George Mac-
kenzie of Dundonnell in 1798, at which period he became tutor to his family.
Mr George Mackenzie had three sons and a daughter ; the oldest was Alexander,
the second Kenneth, Jane the third, and Thomas the youngest. The daughter
married the Rev. Dr Ross of Lochbroom. Dundonnell is situated in a
remote part of Ross-shire, to which there is no carriage road; there is,
however, a bridle road. It is a very wild and inaccessible country in certain
seasons of the year. As far as witness could judge, the late Kenneth Mac-
kenzie of Dundonnell was between eight or nine years of age when he be-
came tutor; he lived in the family for three years, and had the charge of the
boys; Thomas was some years younger than Kenneth.—State what was your
opinion of the capacity and intellect of Kenneth at the time you were then
with him as tutor ? I was not any time in the house when I marked the dif-
ference betwixt Kenneth and Sandy, and my opinion of Kenneth’s capacity
was very low indeed ; I considered that there was a natural and original de-
fect in his mind ; he would not learn. W itness did not ascribe this to idle-
ness, but to the cause mentioned ; every exertion was faithfully made by him
that could be made, but with no success ; Kenneth had had one or two teach-
ers before witness entered the family ; he brought him the length of reading
indistinctly ; he was more successful in writing than in reading. He did not
appear to understand the ordinary books that he read, which appeared to him
to be from want of intellect ; his memory was very deficient ; this pr ded
from a defect of the understanding, and likely to be incurable ; his habits as
a boy were very dirty, and his occupations extremely trifling. He did not
Jjoin in the pursuits or games of the other boys; when witness went to walk
with the boys, he always took hold of Kenneth by the hand, to keep him from
wandering away from them. He did not take care of his clothes; and when
left to himself, witness was sure to find him in the hen-house, the kitchen, or
the stable, amusing himself with dirt ; he was timid even to an extraordinary
degree ; he was treated with great affection and kindness by his parents ; so
much so that he thought there was a partiality for him, by his father in par-
ticular. As a boy, he was comely in person. W itness’s brother, John Ken-
nedy, succeeded him in 1801 as tutor; witness went as minister of the Gaelic
Chapel at Aberdeen in 1804, and Kenneth went along with him, at his father’s -
particular desire, and he boarded with witness at Aberdeen for six months in
the house of William Troup. At Whitsunday thereafter he took up house,
and Kenneth remained with him till 1806, when he went north with witness
to Dundonnell. He returned with witness in November 1806, and remained
with him till April 1808. Witness had frequent communications with Ken-
neth’s father before undertaking the duty ; Kenneth’s father was at a loss how
to dispose of him, and was pleased to say that he placed more confidence in
witness than in any other. In 1804 Kenneth was more than fourteen years
of age; he examined him, and found that he had made no progress, and he
was confirmed in the early opinion he had formed of his incapacity. In other
respects, as well as incapacitK to learn, he appeared to be very weak minded.
In sense of propriety and shame he was very deficient ; he was not sent to
college at Aberdeen, as witness could not get him the length during all the
four years he was under his charge; witness sent him on his arrival at Aber-
deen to Mr M‘Lachlan, teacher of the grammar school ; Mr M‘Lachlan said
he could make nothing of him. He placed him after that under Mr Cruden,
and he made no progress there; he then employed Dr Bryce, now of Cal-
cutta, to instruct him, and he was under him from five to six hours a-day.
He must have been more than six months under Dr Bryce; Mr Finlay, a
minister in some parish in Banffshire, succeeded Dr Bryce; witness had
examined him sufficiently to find that he had made no progress; witness
was always afraid when Kenneth was out of his sight that he would
fall into some scrape or other. He disposed of, or at least gave away,
many parts of his clothes, also of his watch, and his fiddle, worth about
five guineas, for a few shillings. This conduct occurred very frequently
during this period ; he was a good looking lad when he grew up, but his face.

D
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exhibited a want of intellect ; he had a room in the house which the tutor
and he occupied ; and' when not with them, he disposed of the most part of
his time in the kitchen. Mary Mathieson was then the maid servant; he
had no partiality or fondness for any amusement; he had a few fowls at
Dundonnell when witness was there, and he showed a great partiality for
their society. . He showed no attachment for horses or dogs, nor was he al-
lowed to keep poultry when residing with witness. He was allowed very
little pocket money, as witness thought it absurd to trust him with his father’s
money ; he might have given to him perhaps 1s. a-month or so. He had not
got over his timidity of character when at Aberdeen, and was very easily
wrought on by fear and flattery, to an extent beyond the effect of good na-
ture. Principal M‘Leod had been his father’s tutor. Witness did not think
it right to introduce him to the Principal, as he was satisfied that this would
be no credit to Kenneth. In April 1808, witness received an intimation
from Mrs Cheyne, a cousin of Kenneth’s, that tended to alarm him, and on
the same evening he had the same intimation from Mary Mathieson, in con-
sequence of which he requested his tutor, Mr Finlay, to remain with him and
keep him in the house the whole day ; he made his escape towards the even-
ing by a back door from the house, and witness sent Mary Mathieson after
him ; he went to Mrs Cheyne, and brought her and Mary Mathieson to the
house of a Miss Forbes, to whom Kenneth said he was to be married ; Miss
Forbes said that she was not the person, but she directed him to a house in
Union Hill, beyond the Denburn Bridge; he knocked at the door, but got
no answer ; a number of children playing in the street cried out that the
marriage was behind, up a ¢ stein (stone) stair ;" he asked for Mr Mac-
kenzie, and a female said to him that her company was not to be disturbed

by any gentleman ; he desired Mary Mathieson to go and get a warrant, and .

he would stand there till she came back ; upon which a man, the landlord he

presumed, said he would send Mr Mackenzie to him ; he opened a door, and '

witness saw a number of well-dressed people in the room, none of whom he
knew ; they did not appear to be persons of decency; Kenneth came out
without his hat, and witness put him under the charge of Mrs Cheyne till
he recovered it ; witness took him home, and put him into his bed-room, and
locked the door; witness asked him that same night if it had been his inten-
tion to be married, to which Kenneth made no answer, and he got no ac-
count of the transaction from him at-all’; the proposal of marriage was neither
admitted nor denied ; he did not know much of the character of the woman
at the time, but he found out something of it afterwards; she was a Mrs
Affleck. Witness did not remonstrate with Kenneth at the time, as he did
not think him capable of being remonstrated ‘with ; he kept sight of him
during the whole of next day, and engaged a gig to take him next morning,
under charge of John M‘Kay, to his uncle at Nairne, who was the brother
of George ; witness saw him only once after 1808, - on the occasion of his fa-
ther’s funeral in 1816 ; he had seen the father in June 1816, when on a visit
at Dundonnell ; during the eight or ten days he was there he had a great

deal of conversation with the father about Kenneth ; the father told witness.

that he was proposing to go to Inverness to disinherit Kenneth, as he was so
dissatisfied with his conduct, and give the estate to Thomas; the father said
he weuld leave a pension to Kenneth, for he had neither sense nor conduct
to manage the estate ; neither Kenneth nor Thomas were at home at the
time ; his father seemed to be very much alive to Kenneth’s deficiency of
understanding, and very much distressed at it ; there was no feeling of ani-
mosity exhibited by the father towards him; it was Kenneth’s general con-
duct that he complained of ; nothing whatever occurred to lead him tb sup-
pose that the father had taken offence against him ; when witness saw Ken-
neth at his father’s funeral, he was settled in his parish, and had a notifica-
tion of the father’s death at Inverness, and he met the funeral at the Muir
of Ord; he never had any letter from Kenneth, who did not announce
his marriage to witness; a great number of people were present at the
funeral, and both Kenneth and Thomas were there; Kenneth’s size was
immense, greatly beyond what is generally seen; witness has perhaps
seen one or two of equal size, but not of his age; Kenneth had become
‘very unwieldy; witness had no conversation with him, excepting merely
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% how do you do ?"” The party dined in an inn s the of the deceased
was drank, and Thomas returned thanks, and not Kenneth ; there was no
appearance of agitation or grief on the part of Kenneth to prevent him from
returning thanks.——At the time he left you in 1808, when he must have been
more than 18 years old, is it your opinion, if you had put an ordinary
of the Bible into his hands, that he would have understood its import ? y
opinion is that he would not.—Before you left the funeral, did you observe
any dryness betwixt Thomas and Kenneth ? I did not.—Was he capable of
following or understanding any writing on business that might be put before
him? Not when he left me. He had not a mind capable of entering into
transactions of any importance ; he was not able to manage the ordinary
affairs of life, like other lads ; he was very easily imposed upon ; he had not
mind enough at that time to understand the relation of marriage. Witness
would not have married him, unless he were obliged to do so by law. Wit~ |
ness did not think he was capable of being married. He never had received
the sacrament, so far as witness knew. This was not from laxity of morals,
but witness did not think him capable of comprehending the principles of
Christianity, and he would not have thought it his duty to send him to the
sacramental table.—Apart from all legal terms, do you think he was capa-
ble of understanding the plan and object of the settlement of an estate ? I do
consider that he was incapable.—Look at this note of instructions; do you
think he was capable of understanding that paper ? I do not think that he
was when he left me. Witness could not tell his handwriting at that time.—
Look at that paper beginning ‘¢ Legacies ?”’—I do not think he was capable
of understanding that paper. Kenneth’s deficiency was not one of mere dull-
ness or of want of attention.
Cross-examined by Mr Solicitor-General—Is your wife ‘:7 relation of the
nt for the pursuer ? They are first cousins. Witness always considered
g:nneth comfortable and happy while he resided with him. itness was
acquainted with Principal M¢ , but did not visit. He is convinced that
he did not introduce Kenneth to the Principal, and he does not know that he
was introduced by any other person. Witness does not know that Ken-
neth was intimate in that family. Witness did not know much of the
late Rev. Mr Fraser of Inverness, but understood him to be a respect-
able character. It was the opinion of witness that Kenneth did not under-
stand the nature of marriage ; and he was not able to understand the abstruse
parts of the sacred writings. If Kenneth had been giving a legacy of L.500
to one man, and of L.1000 to another, he might be capable of understanding
the difference, if particularly explained to him. Witness did not think him
capable of writing a very sensible letter when he left his house. He could
form the mannal operation of the letters, so as te enable him to write a
{:)e;g letter. He did not think him capable of originating and planning, and
writing, long sensible lettérs. He did not write a good hand.—Is that letter
of 1805, addressed and written to his father, written and signed by you-?
Yes.—| Here witness identified letters dated 3d June and 18th July 1807, to
have been also written by him.}—Look at that letter, (putting a letter "into
witness’s hand.) That bears to be signed by Kenneth when he was with you ?
I could net swear to this letter ; I do not conceive it to be his.—Take it for
frnnted that it is his handwriting, do you call it a very bad handwriting ?
t is not a bad hand.—[Here a letter from witness to George Mackenzie, on
28th January 1805, was pus in.]—Witness knew Mrs Mackenzie of Braeda.
-He did net know that Kenneth had been introduced to her, and was a con-
stant visitor. .
Re-examined—Witness could say nothing as to any eccentric habits of Mrs
Mackenzie of Braeda.—-tHere the clerk of Court read the following letter
from witness to Kenneth'’s father, giving an account of the marriage scene at

Aberdeen :}—
. Aberdeen, 30th March 1808.
My DEAR Sie—In this world of distress and disappointments, we may pre-
pare our minds for disagreeable as well as pleasing intelligence. I am truly
sorry to be under the most painful necessity of being the messenger of bad news
both to 50“ and Mrs Mackenzie, and in which, let me assure you, both Mrs Ken-
nedy and I feel ourselves most nearly concerned and interested. Along with
this you’ll receive Kenneth, at which, no doubt, you’ll be nu;prised, but, as mat-
ters stand, the only step that could possihly be adopted ; and let me assure you, .
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however painful it is to my feelihgs to- communicate to you the reason of his
pearance in Dundonnell, I am in some measure most thankful that he is away 1
such circumstances. There is nothing so bad but might be worse. I hinted in
my last that I dreaded Kenneth getting into a circle of acquaintance that would
be of bad consequence to him. Sorry am I to say that l:{ suspicions were but
too well founded ; though I must own, that till matters had come such a length,
1 did not dread any sucg consequence as was likely to have followed. I know
you and his mother will be grieved to learn that Kenneth was on the eve of being
married, not only to a low bred, but likewise (I am distressed to add) a woman
of most infamous character. It was only last night this report reached me, to
which, although I could not then prevail with myself to attach much credit, I am
now fully convinced is but too true. Ihad even ocular demonstration of the fact.
The report mentioned that they were to be married 1ast nightil which made me
determined to watch him, I insisted, as I always did, that he should remain
within doors during the whole night, to which he readily agreed ; but no sooner
was his teacher away, and that he found me somewhat engaged, than he slipt
out. You caneasily conceive what situation I was in. No resuurce was left but
immediately to follow him, which I did, with his cousin, and after much re-
search and great abuse, found out the place—there, among many others unknown
to us, was Kenneth and the infamous Dame to whom ie was that night to be
married. It was with much difficulty that they gave him away—not indeed till
I had threatened to obtain a warrant to have them apgrehended. Even the chil-
dren pointed out the place; and a Berean minister, her father, ready in waiting
to marry them when called upon. My dear Sir, I have been thig particular in
-detailing these painful facts, that you and his mother might justify me in taking
the step I have done. Were it not for the communion which I have just amo
hands, I should see him safely lodged in your house; but, circumstanced as
am, and the case admitting of no delay, 1 send along with him a trusty steady
man, of my own congregation, and hired two horses the lerrgth of Nairn to his
uncle, who, I'm convinced, will see him your length. No doubt this will be
necessarily attended with expense to you ; but, in such a situation, this cannot
be helped, when his all, and your comfort in him, were at stake. 1 xnow hell
soon forget the business—nor do I see the propriety of any undue rigour either
from you or his mother; though, at the same time, Xim should express your dis-
approbation, and carefully watch over his conduct till he forgets it. He persists
in denying it ; but this is of little consequence when the evidences are so strong.
1 shall feel most anxious to hear from you. Being much hurried and lex:
and can only add, that Mrs Kennedy unites in kind respects to you, Mrs and
Miss Mackenzie ; and that I remain, my dear Sir, sincerely yours.
. Signed) 1EL KENNEDY.

P. S.—I was obliged to borrow a few pounds to pay the expense of the jour-
ney, horses, and man. But of this afterwards.

From the time he wrote that letter till now, witness had not seen it, nor
was he aware of its existence. He had written, he believed, at least fifty let-
ters on the subject of Kenneth to his father.

Rev. John Kennedy—Is minister of the parish of Killearnan in Ross-
shire, about six miles from Inverness. In early life he taught a school
for about six years. He was at Dundonnell in August 1799, and took charge
of the boys for some months, while his brother was at the Divinity Hall in
1800. He took the charge as tutor in the beginning of winter 1801, and re-
mained till the middle of August 1802. During the interval he had resided
in the house of Dundonnell, while his brother was there also, and he had plenty
of opportunities of seeing the children. There were at that time three sons
and a daughter. The oldest son was Alexander, Kenneth the second, and
Thomas the third. His opinion of Kenneth’s capacity to learn was very low
indeed. He made more exertions for him than for any other child he ever
had under his charge, on account of the state of his incapacity. He appeared
to be eight or nine years of age when witness entered the family, and might
be from 11 to 12, or 12 to 13, when he left the family, but he never asked
any questions at his parents about it. At this time he was attempting to
read, but he could not. He was convinced that this arose from a natural de-
fect in his understanding. When out of school, he generally occupied him-
self in the kitchen, or among the poultry; and when witness’s attention was
occupied with Alexander, Kenneth would fall asleep. He was not, in other
respects, of the same strength of understanding with other boys, Witness
had had the charge of a great many boys, and had never seen but one other so
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weak in intellect as Kenneth. He considered at the time that it arose from a

natural defect in understanding to a considerable degree. Witness saw him

again in Aberdeen in September 1807, when under charge of his brother, at
which time witness live«f in the house between two and three weeks. He ex-
amined him, and found nothing of improvement in him, considering the ad-
vantages he had. He could give witness no account of any thing he had been
about, and he had sufficient opportunities of observation. Witness saw Ken-
neth afterwards in his own manse in the summer of 1814 ; Kenneth had been
in the militia in the interval. He tried to ascertain what improvement he
had made, and if he could describe any thing he had seen ; but witness found

he could get no account from him, and he dropped the subject, and began to

ask him about his father and mother. Witness considered that Kenneth’s
visit was a friendly one, and that he had no indisposition to talk to him ; wit-

ness afterwards saw him at his father’s funeral at the Muir of Ord, and dined

with him at the inn ; the * roof-tree of Dundonnell” was drank by the com-

pany; it was expected that Kenneth would return thanks, but he observed.
with regret that Thomas did so ; there was no appearance of grief or agitation

on the part of Kenneth ; nothing occurred to lead witness to believe that there

was any dryness betwixt Thomas and Kenneth; he saw Kenneth once after

his marriage in the manse of Lochbroom, the house of Dr Ross, his brother-

in-law, on the Thursday of the fast, and he left the manse on Friday, and

did not return during the solemnity; the manse is from three to five miles

from Dundonnell House.—[Here letter from witness, dated 13th April 1818;

was put in.]

" After the examination of the preceding witness, the Lord Presi«
dent addressed the Jury in nearly the following words :~—

Gentlemen of the Jury,

Before going further, I have to state to you that my learned bro-
ther (the Lord Chief Commissioner of the late Jury Court,) and
myself have come to the determination, with a sincere desire to pro-
mote the ends of justice, and the purity of this institution, to place
you beyond the reach of being influenced by any thing except what
you hear in the cause. This case has made so great a noise in the
world, and so many prejudices are entertained on both sides, that
we feel it necessary that you should not have the means of com-
munication with any human being, and that no one should have the
means of obtruding upon you ; and we have, therefore, come to the
conclusion that you sﬁall not be permitted to return to your homes,
but all of you shall be sent to a respectable hotel, during the depen-
dence of the trial, and taken charge of by an officer of this Court.
Your good sense will point out to you the propriety of this arrange-
ment, that the utmost purity of procedure may take place. This,
gentlemen, is no new or extraordinary g:-oceeding ; nor is it intend-
ed to reflect on, nor does it imply any distrust in you. In cases of
high treason, tried before a special commission, my learned brother
and I had occasion repeatedlyto adjourntheCourt,when all the Jury-
men were sent to one hotel, under the charge of an officer ; and al-
though thisis not a criminal proceeding, it has excited so much noise,
and been the subject of so much discussion and excitement, and
even of publication, that the Court is of opinion that justice would
not be done to yourselves if you are not placed beyond the reach of
interference or obtrusion. ¥t is therefore necessary that we take
every %recaution that no suspicion even may go abroad that you
might be practised upon. You will, therefore, have the goodness
to write to your families or friends. We shall order such refresh-
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ments as are necessary for youn in the mean time ; and in the even-
ing you shall be senttoa tvo:{;ectable hotel, under charge of a macer
of this Court, where you will be provided with every thing that is
necessary to your comfort. .

The Jury mmmediately complied with the order of the Court, and
the macers were enjoined by his Lordship to deliver the notes of
the Jurymen without delay. The examination of the witnesses
then proceeded. )

* Mrs Kennedy, wife of the Rev. Niel Kennedy—Was married in 1806, when
her husband took up house in Aberdeen. She knew the late Kenneth Mac-
kenzie, who was boardefl in the house, and sat at table. Kenneth took no
care of his person and dress; his habits were slovenly to a great degree, and
was the cause of much distress and anxiety to them. Hespenthis time in the
lowest company he could find, and in the lowest haunts of the town, connect-
ed with the congregation over which Mr Kennedy was minister. She formed
a low estimate of his capacity ; the only things he had the least liking to were
birds and poultry. He attempted to bring them to the house, but she dis-
countenanced it. His propensity for fowls was very strongly marked. He
was not in the habit of taking charge of his clothes, and he sometimes dis-
posed of them very improperly, and she could not find out what became of
them. He was introduced to the friends that came to visit the house ; and
when she and her husband went to visit a friend, they took him with them to
keep him under their own eye; but this did not produce any improvement.
He could not be got to learn any thing; and this she considered to be from
want of capacity, and she had ample opportunities to see that. She had no
conversation with him on the marriage. She saw him sent to his bed that
evening, and he was not the least aware of the serious engagement he was
about to enter into at that time. The best way to manage him was by coax-
ing, and she must say that he was treated as a child ; there was no severity.
used by her husband towards him that ever she saw ; she could not say that
she ever saw him sulky or discontented ; she always found him ready to oblige
bher when she opposed his views; he had a private tutor in the house, and
spent a deal of his time with him ; she would not have considered it safe
to send him to Nairn by himself; she did not introduce him to Mrs Macken-
zie, Braeda, but she knew that he went there ; she saw him once, after he left
the family, in her own house, and it was not her impression that he was im-
proved, or that his mind was opened or enlarged ; when under her husband’s

, he was fond of wandering about the streets; but she could not say
how he was treated on the streets.

John M*‘Kay, weaver—W as at one time in the service of Lord Aberdeen ;
he was a member of the Gaelic congregation at Aberdeen, and had occasion to
see the late Mr Kenneth Mackenzie there some time previous to 1808, when
he lived with Mr Niel Kennedy ; witness was applied to, to take the ch: of
Mr Kenneth to his relations at Nairn, and hired a gig for this purpose. Wit~
ness objected that they should ride on horseback ; it being re%)rted that Ken-
neth was going to be married, he formed the idea that if Kenneth's horse
was swifter than witness’s, he might run off. (Laughter.) He set off with
him next mrorning at six o’clock ; and a little after they left the city, Kenneth
proposed to visit Mrs Mackenzie at Braeda, but witness objected, because it
was out of the line of march, and it being too early to call on ladies. They
then went on to Huntly. Witness had there occasion to look after another
horse, and on his return found Kenneth was absent ; and he found him with
two or three young gentlemen. At Forres, when he went to order the horses to
be put up, having brought him in a chaise from Huntly, on his return he
found him absent again. After a considerable search, witness found him,
when Kenneth said he had gone to visit a shoemaker. On arriving at Nairn,
and having delivered him over to the charge of his uncle, he got out of the
wsX again ; but on a search, witness found him sitting on the face of a stack,
and took him back to his uncle.

Mary Mathieson—Was servant to Mr Niel Kennedy at Aberdeen three
years. Mr Kenneth was there at that time, excepting for a few weeks ; had
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constant opporturiities of seeing him. When not at school, he engaged him-
self in foolish conduct 3 he spent his time among the lowest class of people ; he
was not often in his room, but oftener in the kitchen. Witness did not think
him like other young men ; thought him very weak in his judgment ; recol-
lects his leaving Mr Kennedy’s. Mr Kenneth told me he was going to be
married-to one Miss Forbes in a few days. Witness then told Mr Kennedy
immediately. I said to Dundonnell, are you going to di the family by
marrying a woman of 80 low a class ? Dondonnell said, I would not forsake
her for the world. Mr Kennedy desired me to have a close eye on him. He
was confined in the house all that day; the other girl and I were employed
in the en ; and he then made his escape from the house in the afternoon.
I told Mr Kennedy he had got off ; he desired me then to go to the washer-
woman to tell her to give him no clothes. On seeing her, she said—What
shall I do ? he is dressed already. Witness went afterwards to the house in
Denburn Brae, where she met Mr Kennedy and Mrs Cheyne. We then
went in search of Miss Forbes, who said she was not the person, and directed
us in search of Mrs Affleck. On getting to the house, there was a number
of children around the door, who told us this was the house where the mar-
riage was. Mr Kennedy and Mrs Cheyne went to the door, and having got
Dundonnell, they took him home. Mr Kennedy sent him off in the second
morning following, but he was kept close confined in his room during the pre-
vious day, and witness kept the key. :
Rev. William Finlay—Has been minister of the parish of King-Edward for
more than four years. Was assistant in one of the public schools at Aber-
deen, of which he was afterwards master, where he first became acquainted
with Dundonnell ; but at the same time witness was his private teacher. Dun-.
donnell was at the public school for a year, more or less. Witness is a native
of Angusshire, and has no connexion with Ross-shire. He attended Dundon-
nell two hours a-day while he lived with Mr Kennedy. Dundonnell was re--
markably backward. - He studied arithmetic under witness, who had to be-
gin him again, although he had undergone a course before. But witness
could not get him to understand the simplest rule of arithmetic, owing to his
incapacity. Witness was eight years after this period at the head of this
school at Aberdeen, and never, during his experience, saw a lad of Dundon-
nell’s age, who had enjoyed his opportunities, so deficient. He appeared to
labour under a weakness of intellect to a very considerable degree, and witness
cannot saythat he ever madeany progress underwitness. Dundonnell appeared
to be about eighteen or nineteen years of age, and was a tall lad. Witness de-
voted two hours a~-day wholly to Dundonnell,and paid himevery attention ; but
his incapacil? continued to the last, and witness cannot say that he made any
progress. His writing was tolerable. Witness was present on one occasion’
when Dundonnell had to date some paper. When he asked witness to tell him
the day, month, and year, witness said, Do you not know the year ? when he re-
plied he did not. itness was astonished at the answer, but was convinced -
from it, and by Dundonnell’s appearance, that he was ignorant of both month-
and year. He was obliged to hang over him ; and his impression is, that'
without him, Dundonnell could not have worked any question in arithmetic.
‘Witness was of opinion that from his weakness there was little prospect of
Dundonnell making any progress. Witness recollects seeing him once on the’
street, when he passed {y two or three individuals very hurriedly, with a va-
cant stare on his countenance indicating fear, but does not recollect seeing
Dundonnell followed on the street by any one. He was simple and good na-
tured.—Would you say his imbecility amounted to idiocy ? It did not amount
to idiocy, for he could take care of himself. He laboured under very consider-
able incapacity.  He could not examine a tradesman’s account, and was liable
to be imposed upon. The impression on witness’s mind is, that he was a
lad of weak intellect.
Cross-examined by the Lord Advocate—Witness was chiefly employed to
" instruct him in arithmetic. Found Dundonnell slow and dull. Had very
seldom conversation with him on general subjects, and did not consider him
as a companion. .Witness might have conversed with him generally, but can-
not recollect any particular conversation. Witness’s impression was, that he
was remarkably frivolous.—You do not think he could have summed up a
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tradesman’s bill 3 do you mean to sa thathewddnothnmldéﬂuhnth-

making of a will? He might have known that any property was his, and
that he had the right of giving it away; but my opinion is, that he was not
calculated to judge of any thing complicated.—If he was told to leave L.1000
to one brother, and L.500 to another brother, could he have known the dif-
ference between the larger and the smaller sum? I think he might have un-
derstood that ; he was not destitute entirely of mental capacity ; but, as I said
before, he was not capable to judge of any thing complicated. He had his
feelings and affections to a certain extent; and I mean to say he would not
rush heedlessly into danger, throw himself over a precipice, or drown himself
in a pond. Ve;itnesl has heard him say he visited Mrs Mackenzie of Braeda ;
may have seen him with the family of Braeda; but saw him so seldom on
those occasions, he cannot say how he was treated by his associates. Dun-
donnell wrote tolerably, but witness cannot say if he could write a letter of
three pages, owing to his great indolence. Arithmetic and mathematics were
principally taught in the school ; but witness does not recollect having taught,
any lad oty his age who was so dull. There are few who do not upderstand
the simple rules of arithmetic. Witness is of opinion that Dundonnell could
not have summed up a column of figures correctly ; he tried to carry the tens,
but found them to be too heavy for him.

Re-examined by Dean of Faculty—Do you think Dundonnell was capable
of judging of or originating any pf:m of a settlement of his affairs, or of his
property ? My opinion is, from the natural indolence of his mind, he would

not have given himself the trouble. There was such a want of capacity also -

as would have prevented him from originating such a settlement. Hehad the
power of judging of the rationality of acts put before him ; and my impression
is, that he could distinguish good from evil ; but from his being so little ac-
quainted with figures, apd the management of his own affairs, he must have
been contjnually liable to imposition.

Rev. Hugh Mackenszie, minister of the Gaelic chapel, Aberdeen—Knew the
late Dundonnell about twenty-three years ago. Witness then attended college,
when he saw Dundonnell two or three times' a-week, for five or six months
during the session. Dundonnell did not attend college. From witness’s op-
portunities he thought him extremely weak and childish in his manner. He
was of 2 mild, timid, and credulous disposition. Witness often saw the stu-
dents telling him anecdotes ; they played on his credality, as he believed every
thing they told him, and they called gim ¢ feelish (foolish) Kenny.” Witness

met with him at Inverness in the course of the following summer of 1808 ; a-
young gentleman was along with him; they drank tea together, aud had some -

conversation ; Dundonnell did not appear improved ; he partook very largely
of sweetmeats ; 8o much 8o, that witness remarked it.

William Troup, formerly merchant in Aberdeen, but now retired from
business—Knew Mr Niel Kennedy, who lodged with witness in October 1804 ;
Mr Kennedy then had Kenneth in charge. They boarded with witness till the
May following, and took their meals with him in family. Dundonnell looked
older than fourteen at that time ; witness had daily opportunities of judging
of him, and he considered him'a lad of weak intellect. He was young, but his
conduct appeared to witness considerably different from that of boys of his
time of life. His habits were awkward and slovenly ; he went often into the
kitchen, and his wife used to turn him out. Witness has heard Mr Kennedy
%uarrel him for giving away his clothes, neglecting and spoiling them. Mr

ennedy frequently chided him for his conduct, but never said any thing se-
vere. itness has seen crowds of boys following him, and upon one occasion
he put off about a hundred boys who followed him to the house; on another-
occasion he sent his shop-boy to bring him from a crowd who were following,
pulling, shouting at him, and making game of him; they were crying he was
new caught from the Highlands, and he was going like an idiot before them ;
the boys, who were from the same school, were mostly younger than himself.
‘Witness saw a caricature of Dundonnell in a window in Long Acre, among
a great many others of remarkable persons. It was a goed likeness. Wit
ness had it taken down; he called and said it was improper, as Dundonuell
had a great many respectable friends in the neighbeurhood,

Cross-examined by Mr Solicitor-General—Dundonnell was an awkward lad,
and appeared like a person of 21 years of age.” Witness never thought him




DUNDONNELL CAUSE. 33

an absolute idiot, but weak and easily persuaded to do any thing. He sup-
posed those that followed him home were partly his school-fellows. He never
saw the boys following any body else ; it was from the oddity of his appear-
ance they followed him; he was very good natured, and understood what was
said to him. His wife turned him out of the kitchen sometimes three times
in the day.

Dr Borthwick, physician, Edinburgh—Has no connexion with the county
of Ross; was at one time surgeon in the Ross-shire militia. Recollects the
late Dundonnell when he first joined the regiment at Hillsea Barracks in the
spring of 1810. He appeared a very stupid, heavy, uninformed person, of
weak mind. This was the first impression witness formed of him. The
regiment marched from Hillsea to London. He remained about two years
in the regiment. Witness had a great deal of intercourse with him,
during which several professional opportunities eccurred. Dundonnell
had a very absurd practice of gluttony. Witness repeatedly remonstrated
with him on this absurd practice. He did not seem to understand what
witness said to him, when he told him not to overeat himself, nor did he
give aver this practice. He generally dined at the mess, but took no share
in the conversation. Never saw him occupied in reading. His impression
was confirmed by his after observation.—State the capacity of his mind in
your own language ? I should think that he was of great imbecility, and had
considerable weakness of mind—naturally defective., His reasoning powers
seemed to be very obtuse. Witness had no opportunity of ascertaining
whether he could manage the ordinary business of life. In 1810 he was very
torpid, drowsy, stupid, and slothful ; was very much overgrown, and was fond
of lolling on the chairs and sofas. His favourite beverage was large draughts
of cream, which would tend to increase his bulk, and in a great degree to the
obscurity of his understanding, and almost to extinguish his mental powers.
In any person that tendency would hold ; still more strongly in persons of
originally weak mind. He was not an absolute idiot, but his mind may be

ed bordering on mental incapacity.—Would you say that Kenneth was in
a state of mental incapacity, in medical lan, ? There is a difference as to
this in medical language, and there are different shades of mental incapacity.
He was not an absolute idiot—[Shown note of instructions of the 3lst of
August, and another document, entitled  Legacies.””]—W itness said he had
considered the former very anxiously ; he did not believe Dundonnell capable
of originating or comprehending the sequence of these things ; indeed he did
not understand them himself ; Dundonnell could not follow an arrangement,
or the conséquence of an arrangement. Witness made the same observation
in a greater degree as to the other paper.—Putting .aside legal phraseology,
could Kenneth have formed the plan of an arrangement by way of settle~
ment, containing a series of propositions ? Not as a combined whole, such
as that paper.—Do you think he could plan or originate a scheme of settle-
ment, or comprehend a deed ? His mind seemed so obtuse when I knew him,
that I do not think he could.—Was he capable of writing out these two pa-
. pers without instruction ? I do not think he could.

Cross-examined by the Lord Advocate—The first impression Dundonnell’s
manner and appearance made on witness was, that he was a man of no con-
versational powers, and witness did not cultivate his acquaintance. Another
person might be with him more than he was. -He did his duty as a company
officer. Witness had occasion to see him in his professional capacity—cer-
tainly twice, perhaps three times within a short interval. The first occasion
happened when he was on a march.—1Is,it apt to make a fat man rather hung-
rier than usual ? It might. The march was from fifteen to eighteen miles
a-day.—1f a person had told him about making his deed of settlement, and
said that he should make the heirs first, then Robert Roy, then the Adamses,

.&ec., would he have understood it ? He might have understood that as long
as the recent impression was on his mind, if explained to him line by line, or
- bit by bit, as minutely as has been done in the interrogatory ; but he was not
capable of dictating the whole. With regard to the ¢ Legacies,” witness is of
opinion he would have understood them in the same way as the previous pa-
per. He certainly could not recollect the whole.—But if it had been the sub-
Ject of a great deal of conversation, morning, noon, and night, do you think
that he could have an idea of it in his mind ? 1t is a doubtful question ; even.
E
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" were we to consider him a person almost insane, a person labouring under in«
sanity may beled to understand a question if driven into him. Witness’s belief
is, that he could not originate the deeds; but if gone over bit by bit, as often
as mentioned, he might have understood them. He has known many plump,
fat persons who are remarkably intelligent and acute.

Dr Campbell, surgeon in Edinburgh, and one of the surgeons of the Royal
Inﬁrmary—Comes rom Perthshire ; has no connexion with Ross-shire ; was
surgeon in the Inverness-shire militia. Remembers the late Kenneth Mac+
kenzie joined that regiment at Hillsea about 1812 or 1813. Had frequent op+

rtunities of seeing Dundonnell at mess and otherwise. Had formed a very
f:w estimate of him, and considered him a weak-minded man. His reason-
ing powers were weak or impaired, and he had no conversation. Never saw
him reading books or newspapers. Never saw him writing. Knew Captain
Grant, who told witness Mrs Grant was in the habit of assisting Dundonnell
in writing letters. Dundonnell was a heavy torpid overgrown man. If cor-
pulency increased much afterwards, should think medically this would have
produced somnolency, so as to impair the mental powers. Witness has seen
the note of instructions. Considers Dundonnell not capable of originating
the whole. Would not think him capable of combining a series of proposi-
tions, or of understanding their mutual relations, or combined tendency.
Might have understood one single proposition, if exceedingly simple.—[Shown
note of instructions, and asked to examine the first passage towards the con-
clusion, ¢ I wish a liferent,” &c.] He could scarcely have followed that.
As to the other passage, “ make any suggestions,” &c., witness-does not think
the idea of composing or revising would originate with him. Does not think
him capable of composing such, or any deed.

Cross-examined by Mr Solicitor-General—If he had been asked, Do yom
mean to leave any thing to Louisa and Patricia Roy ? and the same person
said, How much, would he understand L.1000 each ? Yes.—And if separate
£rom the other legacies, and the L.1600 was to be increased to L.2000, on a
certain event taking place, would he understand that? I would suppose he
would not understand them combined.

Re-examined by Mr Robertson—He certainly could not have given thewe
instructions, even apart from the legal instructions.

Dr Bayne—1Is a native of Aberdeen, now residing in Inverness-shire ; first
knew Dundonnell in 1805; thought he was a very silly lad ; he knew him in
1815, when he joined the Inverness-shire militia as surgeon ; Dundonnell
was then a captain ; the impression he had formed of him in early life was
confirmed ; had reason to think him of the same weak intellect ; did not think
him capable of exercising his mind on any subject of importance ; he would
not have transacted any business of importance with him, and would have
considered any person doing so liable to the suspicion of taking an advantage
of him; he had increased in size to an enormous degree ; from what he saw
of him, if he had continued to increase for six or seven years, his obesity
would have increased the natural weakness of his understanding.—{Shown
note of instructions.] He considered him incapable of composing the docu-
ment put into his hand, and also of giving another person instructions to
draw out such papers; he never reflected ; witness did not think him capable
of judging of the ultimate consequences of his actions.

Cross-examined by the Lord Advocate—Saw him very frequently in the
shop of Mr Troup of Aberdeen, but never transacted aner{usiness with him ;
he thought every thing he said and did was frivolous ; considered he was
easily led, and the dupe of others ; he might have understood a simple be-
quest of L.1000, and known that the value of L.2000 was more than L.1000,
but thinks nothing that required reasoning would have occurred to him;
motives did not act on his mind, or any process of reasoning; he would be
urged by hunger to eat, or by the want of a eoat to order one; but to origi-
nate a deed of such a kind was a process of reasoning of which he was in-
capable ; his idea was, that by simple motives he might be urged to simple
actions.

Captain James Cameron—Is a native of Inverness-shire ; new resides in
Aberdeenshire; joined the Inverness-shire militia in 1810 ; was called out
again in 1815 ; Dundonnell joined in 1812 ; witness had not seen him before;
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'om kindness witness had showa to him, he took a fancy te witness, who

ould speak Gaelic, and sing Gaelic songs. Had many oppartunities of seeing
him ; conceived him a very weak silly person ; he believed in witchcraft and
supernatural beings, and in a warlocI{, Gregor M‘Gregor, or Gregor Willox.
Told witness Gregor used to go to Ross-shire to cure cattle and people that were
vewitched. He had great pleasure in talking on this subject. He had a notion
of charms against bodily injury, and told witness instances where people were
witched, and put a shilling in a cog or caup of water, and if the person was
vewitched, the shilling would stick to the cog or caup; if otherwise, the shil-
linq would come with the water in drinkingit; and that a shilling put in the
teel of the shoe of a bridegroom on his marriage day would procure issue. He
said that cheese made of cats’ milk was a protection against bullets ; in which
he seriously believed. When at Portsmouth, he was fond of consulting gyp-
sies ; has seen him there followed by females and boys; could do very little
duty of bimself; he often told me he depended on persons in the ranks to
direct him. He consulted the subaltern officers before he did any thing
when on guard. He never made out the report himself; was capable of
copying it, but does not believe he could make it out. Witness made out
the mess accounts for him, when he was vice-president ; they will appear in
witness’s hand-writing in the mess-book. Considered him certainly very
easily imposed upon, and likely to be taken advantage ef. He had a particu-
lar fondness for hens, and kept the only hens witness had ever seen in Ports-
mouth ; probably three or four of them. Witness had many opportunities of
seeing him, both private and public. W as very weak and silly, which arose
from various causes ; a want of commdn sense ; and he is quite satisfied there
was an original defect in his mind. Dundonnell never told witness that any
persan furnished copies of his letters.

Cross-examined by Solicitor-General—A belief in charms is not uncommon
in the Highlands among a certain class of persons.

Serjeant David M Pherson—W as serjeantin the Inverness-shire militia from
the formation of the regiment in 1803. Recollects Captain Mackenzie, who
Jjoined at Hillsea Barracks as a captain; discharged his military duties very

-ill, because he was very silly and weak in mind. - The covering serjeant and
non-commissioned officers to support him in every point ; had to direct
_him how to do his duty, and had to put the word of command in his mouth ;
he never got better. itness was corporal ; the support was not once or
twice ; the whole non-commissioned officers were subjected to it; could not
trust him to go through the manual or platoon exercise ; had always poultry
in the barracks. He built a hen-house at Portsmouth for them ; he had a
eat quantity of them ; he associated principally with old women ; has seen
im frequentf;v with them ; recollects a review at which the Allied Sovereigns
were present in 1814; when Kenneth was going to Portsdown Hill, three or
four of the party took him to the back of a hedge; the regiment marched on
and left him till the review was over ; they then got a post chaise and drove
him back to the barracks. They left him not from fatigue, having only gone a
few yards up the hill. Was at Fort George when Dundonnell was captain
in command ; he never appeared at parade. Recollects a drummer got in-
toxicated, and in consequence lost one of his shoes ; two or three men carried
him off to the barracks, when witness saw Dundonnell carrying the drummer’s
shoe in his hand across the square. Has been in the mess-kitchen, and seen
Dyndonnell sittini with the cook and the other women, in his red coat. He
never inspected the men or barracks, and witness never saw an officer go
through the duties as Dundonnell did.

Serjeant David Clark, of the Ross-shire militia—Knew Lieutenant Kenneth
Mackenzie ; drilled bim ; he did not succeed in drilling him, from his want
of comprehension ; a non-commissioned officer constantly attended him when
on parade to lead him to his post ; witness did so himself ; witness had always
to tell him the word of command.

Cross-examined by Mr Solicitor-General —Was there when Lieutenant Ken-
neth Mackenzie joined ; found him to require more instructions than any one
he ever saw ; the licutenant did not profit any at all from witness’s instruc-
tions.

Rev. Mr M‘Donald—Has been minister of the parish of Urquhart for many
years ; first met Dundonnell about 1811 at Leith; he was then in the Ross,
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shire militia, stationed there. He formed an impression of him of what he
would call mental imbecility, or mental weakness. Knew him to be the son
of Dundonnell ; took occasion to satisfy himself as to his capacity, and made
up his mind on the first interview 3 observed from the first time he met Dun-
donnell there was always an unmeaning smile on his face. Witness met him
with the other officers, and never could discover him to enter into rational con-
versation, and had occasion afterwards pretty frequently to confirm his first im-
pression. This imbecility arose, he has no hesitation in saying, from defect of
intellect ; witness met him again at Lochbroom in 1822 ; he had increased to an
immense size, about thirty stone weight ; never saw him on horseback ; he took
three or four hours to step down a steep hill at the manse of Liochbroom ; does
not know if he communicated at the sacrament ; witness cannot say if he was
there on Sunday ; Mr Thomas resided in witness’s parish about twelve years,
and now lives in London ; all his children were born and baptised in witness’s
perish. | .

Cross-examined by Mr Solicitor-General—Is brother-in-law of Mr Mac-
kenzie of Millbank ; has seen Dundonnell five or six times, so as to have con-
-versation with him ; never had occasion to transact business with him.

James Jackson, gardener, Pennicuick, author of ¢ Essays for Prizes given
by the Highland Society”-—Remembers in 1812 the Ross-shire militia being
there; his father and mother took in lodgers ; he recollects Dundonnell, who
lodged with them ; was frequently in his company, and had occasion to have
conversations with him ; Dundonnell was quite imbecile, and but one remove
from an idiot; was apt to be imposed upon. Witness’s family was sorry for
him; he was very timid, and imposed upon by the less respectable officers ;
he would not go past the dog, which was remarkably good natured and fond
of soldiers, without witness’s mother leading him. Witness kept a grocery
shop along with his brother, and sold confectionary ; Dundonnell was much
about the shop, and sat frequently in the kitchen in his uniform.

Thomas Jackson, Leith, brother of Mr James Jackson—Kept a shop
with his brother James at Pennicuick ; he remembers the Ross-shire militia
being stationed there, and recollects Mr Mackenzie of Dundonnell lodging
in his mother’s house. Witness had an opportunity of seeing a good deal of
him; he was a very weak-minded man. %’itness's mother treated him with

t respect on account of his being a sort of a child, and the son of a High-

and laird ; he came frequently into the kitchen, and sat much there. Ken-

neth purchased an unusual quantity of carvies and barley-sugar for his own
gratification.

William Dodds, paper-maker, in the neighbourhood of Pennicuick—Re-
members the Ross-shire jilitia being at the barracks there ; he had occasion
to see Lieutenant Mackenzie of Dundonnell. Witness had occasion to see
that Dundonnell had not the sense of shame. Witness went into a house
one night with a private in the regiment after a day’s fishing, and had some
of the trouts made ready; witness left the house, and afterwards went back
with a person whom he had met ; Mr Mackenzie of Dundonnell came into the
room where they were sitting, and had nothing on him but his stockings and
his shoes, and danced about the room two or three times ; he did not appear
to be drunk ; he went out of the room again to another, where a fiddle had
been playing, and where he said he had been dancing with the girls, and that
he had thrown off his coat because of the heat. Witness remarked he must
have been very hot when he had thrown off the rest of his clothes ; he after-
‘wards returned into the room where witness and his friend were sitting with
only a shirt upon him, and his other clothes below his arm. W itness never
saw him going about drunk. )

Cross-examined—W itness knew that he was Mackenzie of Dundonnell, as
he had told his name, and witness saw him frequently afterwards.

My Collins, British Linen Company’s office—Is one of the principal clerks in
the accountant’s office of that establishment. Was in December 1810 in the
branch at Inverness, and remained there until 1818. He entered the office in
Edinburgh in July 1819. Had frequent occasion, when at Inverness, to see
Mr Kenneth Mackenzie ; at the time witness resided with Banker Mackenzie,
where Kenneth was frequently visiting. Witness had frequent occasions of see-
ing him at Seabank. - His impression was that there was nothing like absolute
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idiocy or insanity about him, but he certainly thought he had an extreme
and excessive imbecility of character. Kenneth was a person very easily to
be imposed on ; he was generally quiet in company, and seldom spoke on mat-
ters of importance. Witness heard him talk of witchcraft, and it occurred to
him that Kenneth believed in it to a great extent. It appeared to witness
that Kenneth was not capable of understanding any business of importance,
or the ordinary affairs of life. He thought he had no._discretion or rational
judgment. Witness would not have trusted him with any piece of business.
Had a good opportunity of forming an opinion, as far as his judgment and
penetration went, as to the managing and arranging his affairs; and his
general impression was that it was quite impossible for him to enter into
transactions which a plain country gentleman is capable of, and of managing
affairs in his own sphere. Witness saw him at Seabank after his marriage ;
he had an immense flock of birds and fowls, and a cockatoo. Witness having
occasion to be there, found him in the hen-house, taking out the eggs from
the hens, and calling them by their names. This establishment of hens was
beyond an ordinary one; there was a greater number than ever he had seen
together ; if he said that there were 500, he believed he was perfectly safe ;
he considered him a sort of halfling, and thought it the best term by which
he could convey his case in simple age. Witness dined with him at Sea
bank before his marriage, where he used frequently to have company ; he did
the duties of the table, but never entered into any rational solid conversation
with him. Witness’s impression was that he was really incapable of conduct-
ing his own affairs without the agency of others. :

Cross-examined by the Solicitor-General—Witness being shown a letter,
dated 25th September 1815, from Mackenzie of Ord to Kenneth Mackenzie,
said there were two parts of it his handwriting, Ord having requested him to
write to his diction. When witness was in the branch office at Inverness, he
knew that Kenneth’s drafts were honoured in a private way. Witness is
nearly forty years of age. When he became acquainted with Dundonnell,
he was about twenty or twenty-one years.

William Allan, tailor, Inverness—Was acquainted with the late Dundon-
nell; he went on one occasion* to take his measure for a suit, and saw him
not far from the barn or byre, lying at full length on the ground under his
fowls, which were picking corn off his person; witness waited for him for
fourteen or fifteen minutes; and when he came to be measured, he wished
him to change his clothes, as he was covered with fowls’ dirt, which he would
not do ; and witness measured him as cleanly as he could for his own com-
fort ; he never took measure of any body of the same size.

Cross-examined—Are you a creditor of Thomas Mackenzie ?-——No. :

Alexander Smith—W as gardener to the late Dundonnell at Seabank; ente
his service in 1815, and remained three years; witness saw a woman fre-
quently visiting him from the village under the character of a witch; she tied
strings round his naked thighs, and round his wrists, which she said would
make him happy in marriage, the happiest gentleman in Inverness-shire ; the
witch’s name wus Widow Macdonald, or Henny Runn ; witness saw this per-
formed about threa different times, and these were at considerable intervals ;
she would continue with him from one to four hours; witness heard her
checking Dundonnell for loosing the strings ; if Kenneth had not believed in
this, he would net have allowed her to do such a thing on his naked skin ;
witness had no belief in any superstition of the kind ; Kenneth had a great
quantity of poultry at the time ; witness never saw such a quantity of poul-
try about any gentleman’s place ; he had names for them, and witness had
seen him taking off the eggs; he had seen him feeding them lying on his
back, and the fowls picking the barley off his body ; when the fowls died, he
was uncomfortable; witness had seen John Cameron, a mail-coach driver,
about the place.

John Cameron, mail-coach driver—At one time had occasion to be at Sea-
bank occasionally. He knew a wandering idiot of the name of General
Brown, and had seen him at Seabank before Kenneth’s marriage. The Gene-
raland Captain Mackenzie were both dressed in regimentals. Bgfmera.l Brown
said to witness that Kenneth was his aid-de-camp. General Brown had mus-
tachios, and Dundonnell had mustachios painted with ink or paint. They
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were eating gooseberries and milk ut the time ; he did not ocbserve hens in the
room ; shey marched ordi: and quick time around the room. The Gene-
ral gets old clothes occasionally from the otficers ; witness had himself been in
the hospital for Kenneth’s poultry; he had a conversation with Kennet. in
regard to the sick fowls ; he gave him a letter, which, on reading, Kennet’-
said, ¢ I am wanted down to Treeton—what will I do when half of my poui-
try is sick in the hospital ?” Kenneth asked witness if he used cordial balls,
which he said he did, but none such as he used, as those which witness used
were urine balls. Kenneth asked no explanation of this. He gave witness a
pair of pantaloons for overalls ; he toak them back and picked a parcel out of
the head-band, which were some things he got from Henny Runn-—by having
which, he said, he might ask for a wife in any place in the world, and he
would not be refused. Kenneth also said to witness, that cheese made of cats’
milk would prevent steel or lead from ever touching him, and he appeared to
witness to believe it. :

Mprs Clunas—Was a first cousin of the late Kenneth Mackenzie. She was
much at Dundonnell in the time of George, the father, when Kenneth was
about six or seven years of age; she was in the habit of being there every
year, or once in every two years ; she knew Kenneth well after he returned
from the militia ; she only formed one opinion of him, and that was that he
was a weak silly lad ; she did not consider him an absolute idiot, but he would
have run much farther had he not been taken great care of. He had a very
great defect of understanding and judgment ; she had opportunities of seeing
that he made very little progress in learning. She was at Inverness when his
father died ; Kenneth came to the house shortly before his father’s death,
when he was insensible ; Kenneth’s conduct was weak and silly, and he did
not know how to act for himself ; he did not appear to have the ordinary
feelings of a son. Thomas took charge of the funeral ; she did not think Ken-
neth capable of managing the ordinary affairs of life ; thought he would be very
easily wrought on by flattery or fear ; his parents were rather indulgent to him;
his father stated to witness that he intended to make a settlement to secure
his property, having always expressed the opinion that Kenneth was incapa-
ble of managing it, or conducting himself as he ought to do in society ; she
saw him once or twice after his marriage, when he lived almost exclusively at
Dundonnell ; he was grown to an inconceivable size ; he had none of, the or-
dinary occupations or pursuits of those of his own age when a boy, and was
always under restraint with his equals. This character continued as long as
she knew him.

Cross-examined by the Liord Advocate—8he was often on a visit for six
months at a time at Dundonnell. She saw him when he went to Aberdeen,
and when he came home on a visit. She did not see him often after he went
to the militia. She saw him at Inverness after he left it. His pursuits were
quite different from those of any young person she ever met with. He asso-
ciated with the lowest he could find, with fools and idiots. He was easil
persuaded by flattery ; she never saw him after he made Dundonnell his resi-
dence ; he made some kind of show of grief at his father’s funeral.

Re-examined—She lived: sometimes six months at a time at Dundonnell ;
her mother was his aunt ; he always came to her house in his way backwards
and forwards. .

Alexander Mackay—Lives at Forres, and was in the service of Dundonnell
when in the militia, and afterwards at Seabank, and remained some time with
him. He saw an old woman, a reputed witch, coming about him. He saw
her sew a stone into the head-band of his master’s breeches. His master had
an enormous quantity of fowls ; he had seen him lie down and feed the fowls
on his person. Before his marriage he had them in his bed-room. He slept

* with Dundonell different times, and this was the practice when strangers were
not in the house. Witness believed he was afraid to sleep alone. He was
afraid to go out in the night-time, and to go from Seabank to Inverness, which
was better than a mile distant.

Cross-examined —He was about sixteen years of age when he entered into
Dundonnell’s service ; it was at Seabank where the woman sewed the stone
in the head-band of his breeches ; Captain Mackenzie appeared serious at the
sime, and gave the woman something ; he allowed the stone to remain there,
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and never knew it to be taken out ; witness slept with him oftener than he -
did not; it was when he was at Seabank that he slept with him ; Dundonnell
paid.him his wages himself, and gave him over and above his wages, and wit-
nessieould not say whether his master knew this or not ; a good many visited
:#.Seabank ; Alexander Fraser took the charge of the dinners, but Dundon-
néll sat at the head of the table. ,

Donald Young, toll-keeper between eight and nine miles from Aberdeen—
Was a gardener with Kenneth Mackenzie at Seabank, and remained with him
for a year, and went to Dundonnell, and was with him more than two years
and a half; he had an immense quantity of poultry, and had seen plenty of
them in most of the rooms of the house; the sick ones had a place for them-
selves ; he was a year with him before his marriage, and got very few orders
from him ; he did what he thought best himself ; Dundonnell was not capable
of giving directions for his work ; after the marriage, for the first year he was

id by Dundonnell, and after that Mrs Mackenzie settled every thing with

im ; he had seen him carrying the poultry in his hands almost every day ;
a great deal of poultry was sent from Seabank to Dundonnell, and gome of
them died by the road ; they were brought in carts, and some of them went
by sea. Donald Car, or as he was nick-named Touterman, an idiot, used to

about the house ; Dundonnell was very much with him ; he liked to get

im into a passion; he had seen him make him expose himself before tha
women servants. Another idiot, Rory M‘Leod, was at Dundonnell all his
days. Touterman went there, and Dundonnell would make them dance to-
gether ; much of Dundonnell’s time was spent with these idiots.

The Court here adjourned till the following day.

WEDNESDAY.

The Court having met at ten o’clock, the Dean of Faculty moved
for an order on the Lord Ordinary officiating on the Bills for the
production of a memorandum-book recovered from one of the wit-
nesses, which was accordingly made. The Court then proceeded
with the evidence of the following witnesses for the pursuer.

Mrs Cairns—Is postmistress at Peebles ; remembers the Ross-shire militia
being at Peebles; witness had two daughters ; remembers Kenneth Macken-
zie ; he paid attention to her second daughter, now dead, and made proposals
of marriage, but she would not listen to him, having a decided aversion to
him from the first, her daughter alleging as her reason that she never would
marry a man she would be ashamed of. Witness and her daughter were
aware he was a man of property. There was nothing unpleasing in his ap-
pearance ; he was a silly, innocent man ; every body who knew him said that.’

Mr Robertson, tacksman of Polchoir, Ross-shire—Knew the late Kenneth
Mackenzie since a boy. Was sent for by him on business about six years
ago (two years before his death?, by letter, but was ignorant by whom it was
written. Went to Dundonnell, and met Mr Thomas Mackenzie and Mill-
bank ; Mr and Mrs Mackenzie were there. Thomas intimated the business
to witness, and Mrs Kenneth Mackenzie was also pasing her opinion about
it. It was to appraise a stock of sheep on the farm of Auchandrean. Wit-
ness arrived on Saturday ; remained there Sunday and Monday. Had some
conversation with Dundonnell, not much, but he was speaking some sen-
tences. Mr Thomas Mackenzie took the charge of the business; Kenneth
trusted the whole business to his brother. The stock was valued and hand-
ed over to Millbank, and a receipt taken by Thomas. There was a fool called-
Janet something—does not know her name—there at the time. On Sunday
forenoon, after breakfast, Millbank, Thomas, and witness, went into the gar-
den ; Kenneth and the idiot came in, and began to play themselves with a’
peacock ; he then directed her how to put flowers in her cap, and gave her
a shilling for his amusement. The idiot was dancing on a plank iu the after-
noon, and leaping over it ; Kenneth spent the whole day in this occupation.
In the evening he remained in our company, amusing himself with the idiot 3
witness saw them seated on a form ; they then went into the black kitchen,
where a quarrel began among them. Jane Miller, or Mackenzie, was there ;
witness fancied she was the hen-wife ; was at the door of the kitchen, in which
there was-a number of women, but there was only one idiot; Kenneth was
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looking over them, and seemed to be amused, er he would not have allowed
such doings. The idiot raised the clothes off Jean Miller’s backside. Wit-
ness got one or two letters afterwards, signed by Kenneth, and went to him ;
Mrs Kenneth gave witness some directions regarding them ; witness paid her
no compliments, but she said the laird wrote the letter. Witness said that
it was not Dundonnell’s, that it was written by herself, but that the laird
signed it. She smiled at this remark. Mr Thomas was not present on the
latter occasion. Dundonnell and Thomas were on a very kind footing, equal
to brothers. Thomas was treated in a very kind manner by Mrs Kenneth, so
far as he understood. From what wituess observed of Dundonnell, he was
not fit to transact worldly business, unless others would do it for him; wit-
ness never saw him look after any thing while he was there; considered him
unfit to manage worldly business from silliness, or weakness of mind.

The Dean of Faculty said, that in this case the defender had
put on record and stated, as the origin of this trial, that the charge
of imbecility against Dundonnell was never heard of till after his
death, and till this settlement appeared, and that his imbecility was
stated to be a posthumous discovery. He had occasion to know, from
experience of the line of defence—he would not say how acquired—
that almost every witness that would be called upon by the oppo-
site party would be asked whether he had, during Dundonnells life-
time, heard that he was reputed to be a man of deficient understand-
ing. Now, that statement which the defender has chosen to make,
the pursuer is prepared to contradict, and prove that the belief of
the whole country was; that Dundonnell was imbecile previous to
his father’s death. He had tendered the evidence, o the special
ground that the defender had put the opposite averment on record,
and attached importance to it—not that he (the Dean) regarded it
as of importance on either side.

The Court—First let them attempt to make such a proof. If
they do, the pursuer may be entitled to prove in replication.

he Dean of Faculty said, that his onfy reason for making this
statement was to save trouble. He was quite willing for his own
part to drop it out of the case, if the Solicitor-General will drop it
out of his part of the case.

The Sollgcitor-Genera.l said, he did not admit the pursuer’s right
to go into this inquiry. He intended to prove that the pursuer’s
allegation of his being reputed a weak man, during his lifetime,
was 8 fabrication ; but he had no objection to consent to the Dean
bein§l allowed to go into this matter, and he thought it much bet-
ter that it should be done then.

The Court objected ; as when the question as to the competency
of the defender's leading evidence on that peint should come before
them, they might decide against its admissibility.

The counsel for the pursuer, in consequence, ordered several of
the witnesses to be reinclosed, in order that they might be after-
wards, if necessary, examined on that point.

Cross-examined by Mr Solicitor-General—Saw Dundonnell at two other
periods besides the Sunday when witness met with Thomas and Millbank ;
o other strangers were present ; witness had no right to challenge the sport;
the others might have enjoyed it, and smiled at it..—[Shown letter 6th June
1825.]—Identifies it as his. Got a horse from Dundonnell ; witness bought
it from him ; does not recollect the year, which will be seen on the date of the
lecter. The pony, when witness bought it, was drawing loads of peats ; Mill-
bank was surprised to see it so employed, and said an old horse would do as

“well ; a gentleman present said it was worth L..20. When witness returned
{rom the valuation of the sheep, asked him if he would sell the pony, and he
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would give an old horse and money also for it. Dundonnell said, make mo
an offer, when witness offered L.l.({ and got it. It was a good bargain.

Re-examined—Witness sent his son with the money, and knows not who
wrote the receipt.

The Dean of Faculty, addressing the Court, said that the letter
shown witness is backed by Mrs Mackenzie.

Mrs John Robertson, wife of Mr Robertson, W. 8. Witness, before mar-
riage, had met Dundonnell frequently; the first time was at the Northern
Meeting in 1816 ; he was introduced to her. Witness danced with him, and
went to the supper with him on that occasion, and was in his company for
several hours. Witness met him frequently both at her own house and at '
others, both before and after her marriage, Kut saw more of him before that
event. Thought him a man of weak mind ; of weaker mind than any other
person of her acquaintance ; to the extent of silliness certainly.

By the Lord President—W itness is quite certain she formed that opinion
at the time, and which had been then formed and expressed.

Examination in chief continued—W ould say he was deficient in mind. His
appearance was striking from his immense size, but his manners were so far like
others, as far a8 one could judge. He danced well ; he was very torpid ; she
has seen him fall asleep while conversation was going on around him. At his
own house on the first occasion she met him after his marriage, he fell asleep. At
Beabank, he asked witness to go out to see his collection of fowls, and we pro-
ceeded .to the barn, which was full of pigeons ; they alighted on his head and
arms, and he seemed highly delighted. The individual fowls seemed perfectly
familiar with him, and followed him. Does not recollect if he had names for
any of them. Saw him a year or so previous to his death ; his size had greatly
increased. Witness did not think he could live long. Witness never saw
sny thing like his bulk. In his disposition she saw traits of obstinacy in
trifles, but he was very good humoured. It appeared to her that if any one
had an influence over him, they could easily manage him, but at times he ex- ,
I;gli;pd marks of childish obstinacy. He appeared to be as easily guided as a

Cross-examined by Mr 8Solicitor-General—When I have seen him, he was
neatly dressed for company ; he wore generally his uniform.

The deposition of Mr Douglas, Perth (now dead), was then
zead by the clerk of Court as follows :—

DEPOSITION of Mr Jorx DoucLas, Land-Surveyor in Perth.

At Comely-Bank, near Bridge-end of Perth, the 20th day of September
1830 years.

In presence of CHARLES HusBAND, Esq. of Glenearn, Sheriff-substitute
for the county of Perth, Commissioner appointed for taking the oath and de-
ition of John Douglas, land-surveyor in Perth, a witness for the pursuer,
n the cause in which Thomas Mackenzie, Esq. residing at Findon, is pursuer,
and Robert Roy, W. 8, and others, are defenders, to be tried before the Lords
Commissioners of the Jury-Court in civil causes, in that part of Great Britain
called Scotland, conform to commission, dated and sealed the 24th instant, and
who appointed Patrick Soutar, writer in Perth, to be his clerk, to whom he
administered the oath de fideli.

Compeared the PursUER, by Mr John Miller, writer in Perth, and Mr
Patrick Adam, clerk to Mr Hugh Macqueen, W.S., his agents ; and the
Defenders, by Mr William Roberts, writer in Edinburgh, their agent. The
agent for the pursuer produced diligence, with execution thereof against the
said John Douglas ; and he, the said John Douglas appeared, and the oath
prescribed by the commission having been administered to him, and the in<
terrogatories attached to the commission having been put to him, he de-

nes as follows :—Interrogated, Are you acquainted with Mr Robert Roy,

. 8. one of the defenders in this cause ? depones, That he is so. Interrow

, How long have you been acquainted with him ? depones, That he has
acquainted with him for eight or ten years, ox thereby. Interrogatad,
» ;
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Do you recollect that Mr Roy called upon you at Perth in the year 1826
depones affirmative. Interrogated, At what period of the year was that?
depones, That he thinks it was in the beginning of summer said year. Inter-
rogated, Did he, on that occasion, inform you where he was going, and what
was the object of his journey ? depones, TKM he told him he was going north
1o attend the funeral of Dundonnell. Interrogated, Did he mention to you
that he was on his way to the place of Dundonnell ? depones, That he did not
mention the place to which he was going, but that he was going to attend the
funeral of Dundonnell. Interrogated, Did Mr Roy say any thing to you on
that occasion, respecting the death of Dundonnell, and the deeds of settlements
of the estate of Dundonnell, in favour of Mr Roy,—if 8o, you are required to
mention particularly what Mr Roy said to you, on both or either of these
subjects ? depones, That he does not recollect if Mr Roy said any thing to him
respecting the death of Dundonnell, but he mentioned to him, as far as the
deponeént recollects, that Dundonnell had left his property to him: That the
deponent may have mistaken the words which Mr Roy used, but the impres-
sion on his mind is, that he expressed himself to the above effect, and such
was the impression on the deponent’s mind at the time, and has continued so
since : That the principal subject of conversation betwixt Mr Roy and the
deponent on the said occasion, related to the estate of Kinloch, in the county
of Perth. Interrogated, Had you, on any other occasions, conversations or
communications with Mr Roy respecting the estate of Dundonnell ; if so,
describe them ? depones, That on no other occasions had he any conversation
or communication with Mr Roy, respecting the estate of Dundonnell, so far
as he can remember. Interrogated by the Commissioner.—Depones, That
the conversation with Mr Roy, above mentioned, did not occupy more than
two minutes, in reference to the affairs of Dundonnell. Depones, That
the above conversation passed between Mr Roy and the deponent, on the
street or road opposite to Atholl-Place of Perth, when Mr Roy was waiting
for a carriage to take him up. Interrogated on the part of the defenders.—
The pursuer having objected to the question being put, Whether the witness
repeated the conversation before-mentioned to any other person, and if so, at
what time ? Objected on the part of the pursuer. That the interrogatories
attached to the present commission, under which alone this examination takes
place, were regularly and formally adjusted in the usual way, before one of
the principal clerks in the Jury-Court: That neither of the defenders in
-this cause proposed any interrogatories either in initialibus, or by way of
cross-examination to the present witness : That no such interrogatories for
them have been adjusted, and it is therefore utterly incompetent and irregu-
lar, and it is ultra vires of the Commissioner, whose powers are precisely
‘limited <o the expiscation of what he shall consider proper and intelligible
answers to the interrogatories attached to the commission, to allow any such
questions to be put to the witness, as that now proposed on the part of the
defenders : That the interrogatories having begn put seriatim to the witness,
and explicit answers having been obtained thereto, and put upon record, the
commission, as well as the powers of the Commissioner, are thereby com-
pletely exhausted. Answered.—The nature of the pursuer’s objection is
quite unheard of in practice: The defenders are here precisely in the same
situation, and having the same powers, with reference to the examination of
the witness, as if he had been placed in the witness’ box during the trial of
the cause. If the witness had been in Court, there can be no question that
the defenders had a right to cross-examine him upon the question in chief. It
‘never happens that cross-interrogatories are prepared, except when the party
preparing them means to put substantive questions to the witness on behalf
of his own case. It invariably happens, when necessary, and indeed the Com-
missioner has power, by the very commission before him, to put all pertinent
-and relevant questions tending to expiscate properly, or explain the evidence
given by the witness. The nature of these questions depends on the answers
iven te the questions in chief; and until the parties see these answers, it is
impossible for them to shape their question. The one objected to arises out
of the examination of the witness already taken ; and the defenders submit,
that, both in point of form and practice, they have a right to put it. Besides,
the pursuer has truly no interest in objecting to the question ;—because, even
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admitting there was irregularity in it, the pursuer can object to, and avail
himself of, every thing competent to him at the time the deposition is opened
to be read to the Jury. The Commissioner makes avizandum with the objec-
tion and answers to the Court ; and, in the meantime, allows the question to
be put, and the answer to be taken down on a separate paper, to be sealed up,
and opened or not, as the Court shall see cause to direct, after hearing parties
at the Bar. And what the witness has deponed is truth.

In the course of the examination of John Douglas, land-surveyor in Perth,
as a witness for the pursuer in the cause in which Thomas Mackenzie, Esq.,
residing at Findon, is pursuer, and Robert Roy, W.8., and others, are de-
fenders, the following interrogatory was put on the part of the defenders, and
objected to on the part of the pursuer, and the Commissioner made avizandum
with the objection and answers to the Court; and, in the meantime, allowed
the question to be put, and the answer to be taken down on a separate paper,
to be sealed up and opened or not, as the Court shall see cause to direct; viz.
‘Whether the witness repeated the conversation before-mentioned, that is, a
conversation between him and Mr Roy, to any other person, and if so, at
what time ?—Depones, That since the trial he has mentioned the matter to
different persons he thinks, but he cannot condescend on the persons, nor the
times or places, and he may have mentioned the same on previous occasions,
but he has no particular recollection of having done so. And what he has de-
poned 1 truth.

Mr Mackenzie of Millbank was called, upon which Mr Ruther-
furd said, that an objection was stated to this witness on the grounds,
first, that he entertained enmity against Mr Roy, and, second, that
he had been conducting himself as an agent ixeldprecognoscing wit-
nesses ; and also that the present case was carried on at the instance
of the pursuer, in consequence of a subscription raised by the l%::n-
tlemen of Ross-shire, and that the witness was one of the subscribers.

Mr Robertson said that the whole charge was denied.

Mr Mackensxie was then called, and examined in initialibus by the Solicitor-
General—Is not aware of any subscription to support the pursuer of this trial.
‘Witness never bound himself to do s0; never was asked. Never stated to
any one that he subscribed. Is acquainted with Mr Scott, agent to the Duke
of Gordon. Did you state to Mr Scott that you had subscribed ?

The Dean of Faculty obgtected to the question, and ordered the
witness to withdraw; but after some discussion waived his objection.

By Mr Solicitor-General—Never stated to Mr Scott that witness had sub-
scribed. Does not remember desiring Mr Scott to communicate with Mr Roy
on the subject of this trial. Was an evidence on the last trial. Saw Mr
Scott about that time. Denies having authorised Mr Scott to go with a com-
munication to Mr Roy. Has no recollection of such. Can deny ever having
said to Mr Scott to make a communication to Mr Roy about a subscription.
Knows Mr Macandrew, solicitor, Inverness. W itness wrote him a letter, to
become agent in this cause for the pursuer. .

The Solicitor-General stated he held in his hand the letter re-
ferred to, which was sealed up. The counsel for the pursuer agreed
to its being opened. It is dated Millbank, 8th May 1826.

Mr Robertson—My Lords, the summons in this case is dated
September 1828.

By Mr Solicitor-General—Is acquainted with Mr Shepperd, agent, Inver-
ness. Knows John M¢‘Lean; was with him in Mr Shepperd’s office, but
was not present at a"precognition, as witness did not remain. Did not act as
Gaelic interpreter, but merely introduced him. This case has excited a good
deal of interest in Ross-shire. Do you recollect at any meeting giving a toast
applicable to this business ?

This question was objected to by the Dean of Faculty, as the ob-
jection was stated to be agency and enmi’;y. The Solicitor-Gene-
ral said he was entitled to prove malice. The Lord President asked
how would that prove malice? The Solicitor-General said, I ask
him if he said ¢ Damnation to Mr Roy ?”
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Witness did not recollect the terms of his toasts. Does not recoflect being
at any particular ball shortly after Dundonnell’s death. Did not, as far as he
recollects, give a toast in such terms. He may have expressed himself warmly
certainly, and may have expressed sentiments on both sides, but may have
felt indignant on the occasion. Has no hostility to Mr Roy individually.

By Dean of Faculty—After the will was discovered, did one man exhibit a
desperate fezling towards Mr Roy ? I kept that man from making his wa;
up stairs, where Mr Roy was ; the man was considerably intoxicated, and
apprehended violence to Mr Roy.

The Solicitor-General—I purpose, my Lord, now to call Mr Scott

to prove the last gentleman’s subscription to carry on this cause.

he Dean of Faculty objected, and said that a distinct state~
ment and explanation of the cause of the malice must be required
by the Court, and made matter of proof; or it must be rested on
tge examination in initialibus. When a party calls the witness,
and examines him in initialibus as to alleged objections, the ad-
missibility of the witness must be decided, so far as the party ob-
jecting to him is concerned in the answers he then gives. Two
courses were open to the defender. To prove his objection now by
competent evidence, in order to exclude Millbank, in which case
the Court always requires a specific statement of the alleged en-
mity, and a reasonab(lle cause assigned ; or, the defender might try
to prove it by the examination in initialibus. If he takes the lat-
ter course and fails, the witness must be admitted. What evidence
against his credibility may be afterwards adduced, so as to shake
the credibility of the witness, if the defender shall be allowed, and
can contradict him as to the matters of the initial examination, is a
different point. But the witness must now be admitted.

Mr Co&burn—lf this gentleman subscribed, he is a party in the
case, and I call Mr Scott to prove this.

The Court—Su pose Mr gcott says that Millbank told him so,
it is merely contraﬁlcting him.

The Dean of Faculty said, that he apprehended that the oppo-
site party must make a statement relative to what they are to prove.
This is a fixed and established point. If the witness’s answers are
such as the Court cannot reject, he must be examined in the mean
time.

The Court—Certainly—no doubt of it.

Mr Mackenzie was then recalled, and examined in chief by Mr Robertson
—Witness became acquainted with Dundonnell in 1807. Mr Kennedy is
married to a near relation of his, and witness generally passed Saturday and
Sunday at his house in Aberdeen. Is of opinion Kenneth was a weak man.
‘Witness renewed his acquaintance with Kenneth while his regiment was at
. Leith. Was then closely acquainted with him. When in Edinburgh, Ken-
neth was almost always at witness’s lodgings; no change had then taken
place, in witness’s opinion, regarding him since he was at Aberdeen. Ken-
neth was a credulous person; can give no particular instance, but could have
made him believe anything witness chose. He was timid ; always afraid to go
out after nightfall, and would never go out without some person being along
with him. W itness’s lodgings were in George Street, and had often seen
him safe to Leith, and as often sent a chairman with him to see him home.
This was not from intoxication. Witness never saw him so. Does not think
he had any particular sense of shame. Witness remembers having seen him
dancing at Leith with his person exposed, and almost naked, with figures
marked on his body with a burned cork. Kenneth was quite sober on that
accasion ; he was a very sober man ; he was very large and torpid ; has seen
him fall asleep in the early part of the evening. Witness accompanied the
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fumaral of the father from Inverness to Dundonnell ; Thomas and Kenneth.
were there ; they seemed on good terms. Witness saw no party spirit among
any of the company. Kenneth took no part at the funeral. ‘Vimeu dined
on the first day at the Muir of Ord. Does not recollect anything occurring
at dinner, On arrival at Dundonnell, Kenneth requested witness to wait
that night at Lochbroom ; it was with difficulty he could be kept on horse-
back, and it took many men to assist him into the saddle. At the funeral
dinner at Dundonnell, Kenneth’s mother asked him to say grace; he re-
mained silent for about a minute, and then burst out a-laughing, which dis-
tressed his mother very much. A good many years after this, witness made
Dundonnell an offer for a farm, which he afterwards took. Thomas, and &
Mr Robertson, who valued the stock on the part of Dundonnell, were there.
‘Witness transacted the business with Thomas, who delivered over the stock,
and gave a receipt. There was a female idiot there at that time. On a Sun-
day afternoon we were in the garden ; Kenneth was there amusing himself
with the idiot, dressing her head with flowers, and making her jump over a
stick after tickling her, which made him laugh. Witness was at Kenneth’s
funeral. At the dinner Thomas was in the chair, and Mr Roy was at the
foot of the table. Mr Roy gave as a toast, the representatives of the family
of Dundonnell, viz. Thomas's and Dr Ross’s eldest son. Mr Roy made seve-
ral speeches, and gave various toasts. The repositories were not opened till
the following day. From all witness’s intercourse with Kenneth, did not
<hink him capable of managing his affaire without assistance.

Cross-examined by Mr Solicitor-General-«Shown three letters; witness
denies one, and identifies the other two. One of these is dated 2d January
1823.

Re-examined by Mr Robertson—There is reference in those letters to Mr
Rog, as witness understood the farm could not be let without applying to him,
as he was informed Kenneth was under trust. The other letter is dated 224
December 1824, from witness to Kenneth. Read passage from it.

Alexander Stronach’s father was minister of Lochbroom. Witness has a
farm about thirty miles from Dundonnell, on the road to Dingwall. Knew
Kenneth from childhood, and continued to know him through life. Witness
was at the funerals of both Alexander and Kenneth. Witness knew their
father well, and saw the remains of Alexander put into the coffin. Imme-
diately after this ceremony, the futher said to witness his property had now
fallen into the hands of a fool. In a few days he would prevent the propertx
from being spoiled b{ Kenneth, as he wouz; t it entailed. This was sai
in distress. Kenneth was treated by his father with little notice when a
child in the house, but cannot say he was ever treated with harshness. Wit-
ness saw the father at Inverness before he,died, and had a conversation with
him there to the same effect, to get the property entailed ; his reason was
that Kenneth was such a man that he would soon involve the progny. Ken-
neth always stopped at witness’s house on his way to and from Dundonnell.
Witness had frequent opportunities of seeing him, and was of opinion he
was deficient in intellect to a great degree. ~Witness is of opinion that
Kenneth had not judgment enough in doing business, and was a person of
easy disposition. Witness was invited to the dinner after Kenneth’s funeral
by Thomas, who was in the chair. Mr Roy sat at the foot of the table, and
gave a particular toast to Mr Thomas Mackenzie, as the Laird of Dundon-
nell. itness was on Mr Roy's left hand ; he made a speech about his sis-
ter, and said that though she had lost the property, he hoped she would never
lose the countenance og the friends of the family. After the funeral, and be-
fore the settlements were opened, witness saw Roy and Thomas coming from
the place of interment together, and heard Roy advise Thomas to make an
exchange of a piece of property belonging to Mr Mackenzie of Cromarty.
Remembers Kenneth leaving Seabank ; there was an enormous number of
birds of different kinds sent from thenoe in carts ; witness did not see much
of them at Dundonnell, as he had them nine or ten days at Garvan.

Cross-examined by the Lord Advocate—Mackenzie of Strathgarve was st
the funeral of Kenneth. Millbank was there. Strathgarve and witness over-
took Millbank half-waK to Lochbroom. Witness did not hear Strathgarve
wy any thing about Thomas’s suocession being taken from him.
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Ninian Jeffrey—Was acquainted with the late Kenneth ; met him at Dundonnell
when on a visit ; on two different occasions conversed with him on his own affairs.
Felt very much for the situation he was held in by his wife's friends ; Kenneth
spoke disrespectfully of Mr Roy, snd by no means in terms of affection. Lamented
bitterly that his business was in the hands of Roy and Mr Macandrew ; this was
in 1822 or 1823. Part of this conversation passed in the presence of Mrs Mac-
kenzie, who said it would be much better to t ke the business.out of her bro-
ther's hands ; when Kenneth answered, she knew too well he could not do so.
He took no management of his affairs either in or out of doors. Passed his time
walking about the house ; in the evening he generally sat in the kitchen ; there
were no idiots at Dundonnell when witness was there. Considers from what wit=
ness saw of him, that he was incapable of managing country affairs ; thinks he
was not a man fit to manage business. -

By the Lord President—On your oath, is that the opinion you formed at the
time? It is, my Lord: Kenneth always spoke of Thomas and his family in
terms of affection. .

Cross-examined by Mr Solicitor-General —Witness never asked him to sign s
bill. Witness wrote him, but he did not do it.

Re-examined—Got an answer, but cannot charge his memory who wrote it.
‘Wi itness rather thinks it was written by Mrs Mackenzie.

Al der Mackenzie Cheyne, medical student, now settled at Aberdeen—
His mother was first cousin to the late Kenneth Mackenzie of Dundonnell ; wit-
ness was on a visit there in 1824, when he was about fifteen years of age, and
remained from two to three months. He saw a great deal of Dundonnell, who
was very fond of witness. A person of the name of Campbell was in his service
at the time, and Dundonnell told witness that he had discharged Campbell, but
that he had not taken his departure. This dislike was a feeling of strong aver-
sion. Some conversation of a more delicate description passed between witness
and Kenneth relative to Mrs Mackenzie ; witness told him a circumstance that he
saw hetween Campbell and Mrs Mackenzie—of great impropriety—and thought
it his daty to do so, that Kenneth might dischacge him. The suspicion did not
appear to be new to Kenneth’s mind, who had long before this shown his aver-
sion to Campbell ; he said he could not help such thinge, and proceeded to state
‘many acts of Campbell s impertinence, as he called it, to witness ; he looked very
simple on the subject. He seemed to entertain a belief of the impropriety be.
tween Campbell and his wife ; from the way he spoke and acted, he appeared to
witness to be very far from entertaining the ordinary feelings of a man. His usual
habits were very indolent, spending a great part of his time in the kitchen by the
fire, where he sat for hours together, and sometimes slept for a length of time.
Witness had seen Kenneth at his brother Thomas’s house, at Kildonan, and had

. seen them in company on the lake, and had seen Kenneth dining there several
times, and Thomas dining at Dundonnell ; witness had seen Thomas’s children
at Dundonnell ; and from all that he saw, Kenneth behaved to his brother with
the greatest kindness. Mr Mackenzie took no charge of any thing within or
.without doors but his poultry. From what he saw, witness formed the opinion
that he was simple—imbecile he should say ; and that was the opinion that he
had formed of him at the time of that visit.

Cross-examined by the Solicitor-General—Witness is rising twenty-one or
twenty-two years of age on the 23d December next. Witness informed his mo-
ther some time after of what had passed between him: and Kenneth relative to
Campbell. His mother and Mrs Mackenzie were never in habits of correspond-
ence, as far as he thinks, nor in habits of intimacy, and he thinks that they are
now in the same habits as formerly. Witness identified two letters, dated 17th
January 1825 and 26th June 1824, written by his mother, and addressed to Dun-
donnell. It was within a year, he believes, that he told his mother of what he
saw between Campbell and Mrs Mackenzie.

Re-examined by the Dean of Faculty—Witness thinks it was about July or
August that he went to Dundonnell. Mention is made in the letter of 26th June
that the witness inte.ded going to Dundonnell. The other letter is after he had
been at Dundonnell.

My James Falconer Gillanders—1Is a son of Mr Gillanders of Highfield ; is a
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relstion of the family of Dundonnell, but somewhat removed. About Christmas
1825, or beginning of January 1826, he went on a visit to Dundonnell, and re.
mained six weeks. He had never seen Kenneth before. During his stay there,
he saw a great deal of Dundonnell every day, who took a liking for witness.
There were many dancing meetings during the evenings among the lower class,
which Dund 11 always attended. Witness repeatedly heard toasts given, and
they were principally regarding Dundonnell's family, and of his brother and his
children, in which Kenneth joined with the greatest cordiality. Heard him often
talking of his brother, and always in affectionate terms. At the time wit.
ness was at Dundonnell, Kenneth expected his brother, and seemed very anxious
for his arrival. The toasts alluded to gave him great pleasure. A person of the
name of Campbell was then in his service. Kenneth spoke of Campbell to wit-
ness, and told him that he had dismissed him, but that Campbell would not go.
The cause of his dislike to him seemed to be tiiat he was too much with his lady, -
and so familiar, and always with her, that he called him a polecat. This con-
versation commenced on the part of Dundonuell. He was constautly in the habit
of spending his time in the kitchen with the servants; and his only source of
amusement was in his poultry, of which he had more than a thousand. Wit-
ness’s impression of him was, that he was a very silly and weak man, amounting
to what he considered a defect in his intellect. He did not consider him capable
of taking charge of his own affairs. When witness was at Dundonnell, the fac-
tor’s clerk, & person of the name of Cameron, was there for a week ; and had Dun-
donnell been capable of transacting Lusiness, he would have done so with the fac-
tor’s clerk. Mrs Mackenzie always did business with him. From witness's
knowledge, he can certainly say that Dundonnell was not capable of doing busi-
ness with the factor’s clerk. There was no collection of rents at that time. Mrs
Mackenzie was entirely occupied during the day with the factor’s clerk. Wit
ness was at Kenneth’s funeral ; Millbank, Kilcoy, and Ord, were there. Thomas
sat at the head, apd Robert Roy at the foot of the table at dinner. Roy drank
the health of Thomas as heir to the property. :

Cross-examined by the Solicitor-General—W itness is certain that Cameron was
there for a week ; he watched him so far as to see that he did no business with
Dundonnell. Mrs Mackenzie did all the business with him. She told witness
that she was transacting business with him. Witnessbelieves that there were from
one to two thousand fowls all about the Strath ; an immense quantity of them
were about the house, and more about the house than any where else. Dundon-
nell had a great variety of Spanish fowls, and different varieties of pigeons.

Re-examined by the Dean of Faculty—Witness had conversations with Dun-
donnell that impressed himn that he was strongly addicted. to superstitious belief,
He told witness that he had at one time seen a gentleman's ghost, and that it had
given him a slap on the side of the head. He did not hear it coming, but he saw
it walk away, and he saw nothing else, and this ghost alarmed him very much.
It was the witness’s belief that Dundonnell was quite serious when he said so.
Dundonnell told him that a country lad in the neighbourhood had seen a ghost,
.and that in consequence he had lain in bed three or four days. Witness went to
see him, and the lad said that he had seen the evil spirit. Witness said that he
was 22 years of age this month, :

Miss Gillanders, daughter of Mr Gillandets of Highfield—Knew Kemneth since
her earliest recollections to the last. She has seen him at Inverness, Seabank,
and at Dundonnell. She was only once at Dundonnell since his marriage, in
the summer of the year 1822, and was there for six weeks. Dundonnell’s oc-
cupation when she was there was going from one hen-house to another, feeding
his poultry, and attending to their wants. Dundonnell took no charge of the
house, and of nothing but his poultry, and did nothing else out of doors; the
ordinary affairs were managed by Mrs Mackenzie; witness always heard her
speak as if shg kept the accounts. Witness had friendly conversations with
Dundonnell about Roy and his family, and he spoke of Roy with great aversion
and dislike, and apparently as if he had a fear and dread of him ; he always
spoke thus of him to witness when he had an opportunity. Witness never hav.
ing seen Roy, asked Dundonnell what like a person he was. Dundonnell an-
swezed that he was a nasty, impudent, black, conceited puppy. Dundonnell was
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very fond of cream, and drank a grest quantity at all fimes. Witness never
paw him reading. Kenneth Adams, a nephew of Mrs Mackenzie, was about
the house. Joseph Adams was not there. Kenneth spoke in great dislike of
Mrs Adams, and could not endure her name. He did not appear to like the
boy, which surprised ber, as he was fond of children. After dinner, Dundonnell
went to his hens, snd when he came back to supper was covered on the head and
back of the neck with the small down of the fowls. Witness never saw Dun-
donnell act for himself. He seemed to be under the continual fear of Mrs Mac.

kenzie. A conversation took place between Mrs Mackenzie and witness at the ,

time with regard to the resemblance that married people have to each other; Mrs
Mackenaie said that she and her husband had no resemblance but in their hand-
writing, and that she (Mrs Mackenzie) either could or did write so like him, that
her hand could not be known from his. Being desired to look at a letter, dated
9th May 1823, addressed to Mrs Mackenzie, recognises it to be a letter from her
mother ; and vead a postacript, stating that she had' a general to send to Dun.
donnell, which any person calling for would get; and she explained that this
general was a Spanish fowl, or chittagong, which she wished to send to the lpird.
The letter was produced.

Cross-examined—That letter was written by her mother.

John Mackensie, caitle-dealer—Knew Dundonnell, and had occasion to be fre.
quently at his house, where he lived for months at a time during a course of seven
years. Witness had transactions with him in regard to cattle; but transacted
-with the lady the most, and had repeated transactions with her. Remembers
giving money to the Jaird, which he never counted ; witness counted it himself's
Mrs Muckensie was at the back door, and came in and got the money from the
Jaird. Witness had seen him smong the haymakers between the years 1819 and
1821. The people, while making the hay stacks, were fixing papers with pins
on the back of his coat, to make themselves laugh. He could not say if any
idiots were there at this time. He often saw the Dundoanell idiots, and the laird
amusing himself with them. The laird often desired them to dance, and took

great delight therein. Campbell was at the time in his service ; and witness had' -

frequent conversations with Dundonnell about him. Witness mentioned to Dun.
donaell a circumstance he knew of Campbell, in a house where there were some
girls assembled, and the laird said, * O the beast, that's his practice.” He
spoke the very reverse of kindly about Campbell. He said nothing of Mrs Mac-
kenzie. Of Campbell he said he could not get him out of the house ; that Mrs
Mackensie kept him. He said to witness several times, he wished to get Camp-
bell away. Witness had conversations with the laird about Roy, and he did not
talk kindly of him. When he heard on one occasion that Roy had arrived at
Dundonnell, he said, if he had another place to go to, he would not stay in the
same house, but would stay out of his way. This happened about the year 1822
or 1823. The witness at one time saw the laird crying, which happened on s
‘washing day. The laird requested that the washing should be delayed, because
it would put the salmon down to the loch. Mrs Mackenzie came to the laird, and
ialked violently indeed to him. The washing was gone on with, and Dundon-
nell fell a-crying.

Mary M*Kie—Was in service as lady’s maid at Dundonnell for six years, and
Jeft it-after his death. The laird occupied himself in attending his poultry, and
sat much in the kitchen. Campbell was then a servant in the house. Witness
‘had sometimes conversations with the laird about Campbell ; the laird said that
his service was a torment to him, byt that Mrs Mackenzie would not allow him
to part with him. Campbell remsined in the service till the period of Dundon-
nell’s death, She remembers General Brown, an idiot, who remained upwards
of a fortnight at Dundonnell at the time. She did not remember that there were
.other idiots there at the time. The General drilled the men-servants in front of the
‘house, and the laird attended the drill, which was their usual ocoupation. There
‘were two or three more idiots at other times, and she saw them dressed up, one
«©f them with bed-curtain prints, which Dundonnell purchased. They went to
dance at night. The dances were in different parts of the house. Dundonnell
was present at these dances, and took much delight in these amusements. There
was a private yunper came with the lettersbag between the Stzath and Dundon-
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nell lumnet Mrs Mackenzie was in the habit of opening the bag, 'and taking
out the letters

Isabella M¢Lean, Gaelic witness.—Rev. John M‘Donald, of Urquhart, sworn
a8 interpreter.— Was a servant with Dundonnell. Recollects of Mr Mackenzie
of Cromarty paying a visit to Dundonnell ; does not recollect who was with him.
-Dundonnell was within the hen-house when the gentlemen came.—Did any thing
particular take place in altering the dress of the laird before he was brought
into the house to be introduced to the company ? Remenibers that Campbell
the servant took Dundonnell into a shed, and brushed his boots or shoes, and
cleaned him, before going into the house.—Was there a bundle of clothes taken
out by Campbell? Does not remember at present whether there was or not.—
‘When strangers came to Dundonnell, was it usual to conceal the poultry, and,
keep the habits of the laird out of sight? Recollects they were locked up and
sent out of the place when strangers were expected ; and they were so when these:
gentlemen visited Dundonnell.

My Duncan Mackensie of Keppoch—W as some time a merchant in London 3
now resides in Ross-shire; is a deputy lieutenant and a justice of peace of the
county; is a brother of Avoch. Saw Dundonnell in Inverness first. Saw
him in London in 1817, in April or May of that year. Major Monro of
Poyntstield and Dundonnell lived at Charing Cross; called for Dundonnell
and the Major. Saw Dundonnell at his father's funeral; saw no appearance
of enmity between Thomas and Dundonnell at their father’s funeral ; saw no-
thing of a dispute with the brothers, nor of their refusing to speak to each
other. Had conversations with Kenneth in London; thought him a weak.
minded man, very much so indeed ; was led to take particular observation of
Dundonnell’s conduct ; supped with him and the Major ; after supper, Dun.
donnell got up, and wished to go and see an exhibition of paintings ; does not
know whether he wished to go to Somerset House or to some panorama,
but the Major said to Dundonnell, “ Don’t go, or the Cockneys will humbug
you, as sure as you are living.” Saw Dundonnell frequently after returning to
Ross shire. The opinion first entertained by witness of Dundonnell’s weakness
of mind was confirmed very much by his subsequent intimacy. This weaknesa
amounted to imbecility. The shepherd in the employment of the witness pur-
chased some wedders or lambs at Dundonnell. The money to pay for these was
sent, and s receipt for the money was brought back. Witness did not like the
receipt, and sent it back. It wassigned ¢ Kenneth Mackenzie,” and the witness
knew that Dundonnell was in the low country, and therefore returned the receipt.
The money was afterwards sent to Mrs Mackenzie. Witness did not get a new
receipt, but in a day after, witness made an entry of the transaction in the day-
book. From all the witness's knowledge of Dundonnell, he was a man very easily
imposed upon, and this opinion was formed at the time.

Cross-examined—Joined the father’s funeral at the Muir of Ord. ,

William Mackenzie—Is tacksman of Baddentarbat ; pays L.200 per annum to
Mrs Mackenzie. Interrogated, what he knows of the late George Mackenze of
Dundonnell s opinion of Kenneth ? George Mackenzie said to witness, that he did
not know what to make of Kenneth. Witness saw Kenneth frequently, and from
his habits considered him weak and unfit for business. Was at the funeral of
George Mackenzie; Mr Thomas was present; Mr Thomas took charge of the
funeral. Witness recollects of Mr Roy being at the funeral and dinner ; Roy was
atjthe foot of the table. There were two persons between Roy and witness. Roy
stood up and gave a toast, drinking the health of Thomas Mackenzie as the heir
of Dundonnell.

" Mr Mackensie—Is the tacksman of Monk Castle ; knew George Mackenzi¢ of
Dundonnell ; heard him say that his son Kenneth was little better than a fool.
Witness had occasion to see and know Kenneth in early life ; saw & great deal of
him, and formed an opinion from this acquaintance, that Kenneth was no better
than a halfling. Had a small grazing on the lands of Dundonnell ; was frequently
Presént at collecting the rents of Dundonnell. Different persons were then col-
lecting rents during this period, viz. Cameron, Dingwall, Campbell, Urquhart, all
factors ; Dundonnell was very seldom present.. Had the grazing many years ; paid
the rent once a-year, and was present when Dundonnell was there, but he did no-
()
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thing save sitting in the room ; never saw him take any charge of what was going on.
Had frequent conversations with Dundonnell about Campbell ; Dundonnell told
witness that Campbell was a proud impudent fellow ; and from what Dundonnell
said, and his manner of talking to him, witness thought he disliked him very much.
Dundonnell was kind tempered ‘to witness.

The Dean of Faculty stated that it was necessary to call the Gaelic
interpreter to prove that Thomas came to Dundonnell, and was
present when his brother died. These facts were admitted by the
opposite parties, and rendered unnecessary.

Alexander Dingwall—Is a clerk in Mr Rose’s office, Dingwall. Was in the
employment of Peter Hay, postmaster, Dingwall, from the year 1815 to 1821.
The post-office was kept in the shop. Mr Hay kept accounts with the gentlemen
round about the country. There was a private post-bag kept for Dundonnell, and
which was sent out once a-week, on Wednesday, with the other post-bags. Mr
Hay was in the habit of giving out letters to gentlemen calling for them. The
letter produced has markings in the handwriting of Hay. The mark ¢ Entd.”
signifying the entry of the post in the account of the family ; the figure 2 is to
denote that it was sent by a private hand, and is the number of letters sent by the
private hand at the time. The 1s. 7d. marked is the aggregate postage of the two
letters; 1s. 2d. was the post from Edinburgh to Dingwall; a letter from Fort George
to Dingwall 64d. There is 1s. 04d. on the letter shown. No such marking was
made when the letters were deposited in the privatebag. There is a ferry between
Fort George and Fortrose. It is nearer by many miles to go this way to Ding-
wall than by the mail. The mail goes by Inverness and Beauly.—[The other
party here admitted the genuineness of the markings on the back of the letter. ]

The Dean of Faculty here stated to the Court that he would
lodge letters and papers as evidence, of which the following is an
abstract :—

1. Roy wrote to Dundonnell during the years 1823, 1824, and 1825, busi-
ness letters to the number of sixty-four; but there are only six letters pro-
duced from Dundonnell to Roy during same period, sl of which are holo-
graph of Mrs Mackenzie, with the exception of fwo.—2 Letters from Dun-
donnell to J. Cumming, writer in Dingwall, the country agent, during the
years 1818, 1819, and 1820, all holograph of Mrs Mackenzie, seven.—Letters
written and signed by Mrs Mackenzie, herself, to Cumming on business,
four.—3. Letters signed by Dundonnell, but written by and holograph of
Mrs Mackenzie, to John Cameron, writer in Dingwall, the successor of Cumming
as country agent, during the years 1821, 1822, 1823, 1824, and 1825, twenty-two.
Letters written and signed by Mrs Mackenzie4o Mr Cameron on business during
said peripd, four.—4. Letters from Dundonnell to John Macandrew, solicitor in
Inverness, on business, during the years 1818, 1819, 1820, 1821, and 1822, all
of which are in the hand-writing of Mrs Mackenzie, excepting two holograph of
Dundonnell, twenty-two. Letters written and signed by Mrs Mackenzie to Mac-
andrew during same period, all on business, about sixty. Letters from Mac.
andrew addressed to Mrs Mackenzie, about'sixty. Letters from Macandrew ad-
dressed to Dundonnell, about thirty.——5. All the letters from Dundonnell to Mac-
bean, subsequent to his marriage, are holograph of Mrs Mackenzie, in number
about eight. .

RECEIPTS TO TENANTS AND OTHERS.

6. Between 150 and 160 receipts to tenants, &c. have been recovered, and pro-
duced in process. (Of that number there are only sixteen holograph of Dundonnell,
the remainder are in the hand-writing of Mrs Mackenzie, excepting two or three.)

HOUSE BOOKS.

7. All the house books which have been recovered are holograph of Mrs Mac-
kenzie, and do not contain a single entry by Dundonnell.—8. The greater sum-
ber of the letters addressed to Dundonnell are titled or docqueted on the back by
Mrs Mackenzie.
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' Mr Grant Manford, solicitor in Inverness—Served his apprenticeship with Mr
Macandrew, solicitor there. He entered in 1819, when about nineteen years of
age, and had not been in any writer's office before that time. The first occasion
of his being at Dundonnell was in 1819 or 1820. He had commenced his ap-
prenticeship in May. Nobody was at Dundonnell on that occasion ; he was there
alone. He bad previously been acquainted with Mrs Mackenzie. Witness was
born in Greenock, and went to Fort George in 1814, where he resided till 1819.
He knew Mrs Mackenzie before her marriage, and Mr Roy’s family. He was in-
troduced to Mr Macandrew by Mr ZEneas Macbean, W.S. He was not ac-
quainted with Mr Macbean, but he knew his friends and relatives at Campbeltown.
He was at Dundonnell in 1821, but does hot remember whether oftener than once.
He had been there two or three times before the settlements had been executed by
Dundonnell, which was in August of that year. He was first aware of the proba-
bility of a settlement being executed by the late Dundonnell on the occasion of the
scrolls being sent to Mr Stuart, W.S. Doesnot remember at what date they were
sent ; these scrolls were never executed. The scrolls were written by himself at
Inverness, at least altered and remodelled in his handwriting.—In what period of
the year were the scrolls written out before their execution ? They were written
out very shortly before their execution, but I cannot remember how many days.—
‘Witness was first aware that he was to go to Dundonnell in regard to the execu.
tion of these settlements, very shortly before he actually went, and was desired to
go by Mr Macandrew, his employer. Before he left Inverness, it is very probable
that Mr Roy must have been previously there, but he cannot remember. When he
arrived at Dundounnell, he found Mr Roy there. He went to Dundonnell with
Mr Macandrew and Dr Roy, the father of Robert Roy. Witness found Mrs Roy,
Mrs Mackenzie’s mother, there. He was, on his former examination, under the
fmpression that Dr Adams and Mrs Adams had been there, but they were not.
He was satisfied of this from having looked at his diary, which was familiar to the
learned Dean. Witness had been four or five days at Dundonnell, for the pur-
pose of extending the deeds, and had carried the stamp paper along with him.
He could not recollect the day of the week. The deeds were extended by him.
Mr Macandrew might have come into the room while he was extending the deeds,
but he does not think he did. It is possible he might have seen the deeds after
they were prepared. When the scrolls were extendgd, witness thinks the deeds
were compared with the scrolls. He thinks they might have been compared, as
he would not have taken it upon himself to execute them without his comparing
them. Witness was satisfied, that if they were compared, he and Macandrew
must have compared them together ; but he had no recollection whether this had
taken place. Macandrew remained at Dundonnell all the time ; he might have
been walking about the property, but he was at Dundonnell every night. The
room in which the deeds were extended was a small room between the dining.
room and the drawing.room. Mr Roy was at Dundonnell. Witness knew that
Macandrewand Roy took an excursion round the estate; but whetherthey came home
every night, or remained a night away, he cannot remember.—Are you aware whe-
.ther there areany other circumstances that make you believe that the scrolls and the
deeds were compared ? It was always my impression that the deeds were compared.
This was not his impression at one period, but he is now satisfied that he would not
have executed them without comparing them.

By the Court.—Did that impression arise from your subsequent experience ?

This impression has arisen from the experience which I have had since.

Examination continued.—The deeds were executed on separate days, as he be-
lieves. The second he suspected had not been extended on the same day the first
was signed. Witness thought the ball happened on the occasion of signing the se-
cond deed. There was a dance on one of the evenings on which one of the deeds
was executed.—Was it on the anniversary of the laird’s marriage ? It was.—Have
you no recollection whether the second deed was signed on the day of the dance ? I
don’t think it Was, so far as I recollect. Witness recognised the trust-disposition
etecuted on the 27th shewn to him. The other testamentary witness was David
Fraser, now residing within a mile of Fort-George. Witness saw Dundonnell sign
this deed, and Dundonnell read it before he subscribed it. Witness either read
the scrolls to him, or Macandrew explained them to him. Witness does nct
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recollect of Kenneth actually reading the deeds, but witness is-quite satisfied that he
read them to him. From after recollection and looking at the record which I kept,
I am satisfied that the deeds were read over by me to Dundonnell,—1Is it according
. toyour knowledge that they were explained by Macandrew ? It is from Macandrew
. stating so to me. Fraser was present at the time, and came into the roowmn at
the time Dundonnell was in the act of signing. Fraser was sent for.—Inde-
pendently of this record, have you any recollection of the fact of having read
_over this deed to Dundonnell ? After thinking qof the thing and the record
diary), I am satisfied that no remarks were made on signing them. After
‘raser was called into the room, was any thing said to him ? Dundonnell
wished the deeds should be read over in his presence; I said that it was not
‘necessary for an instrumentary witness to hear the deed read over. Dun-
donnell asked me if it was necessary, and I told him it was not.

By the Dean of Faculty—1I thought Dundonnell wished the deed to be read
over ? Witness—1I correct my former expressions. Dundormmell merely asked
ifit was necessary, and I said it was not; he did not propose it in any other way
but a question.—Did Dundonnell ask the same question with regard to the se-
cond deed that was executed ? I cannot recollect.—Is it your belief that any
thing passed at the time the second deed was executed about their being read
over to Fraser? I think not. Witness sent for Fraser, and desired him to
come, and he came into the room when Dundonnell was in the act of signing
the other deed, the same as on the former occasion ; Macandrew might have been
in the house at the time, but the witness thinks not. He does not think that
Macandrew was present at the signing of the deed, or at the reading of it over;
he was not, if he (witness) recollected. 'When the deeds were executed, witness
sealed them up, and gave them to Dundonnell himself, or to Mrs Mackenzie, he
cannot say which. Cannot remember whether any docquet was put on the back
as to the contents of the parcel. He recollects that both were sealed in one par-
cel ; and of course the parcel was not sealed till the second deed was executed.
‘Witness had the custody of the first deed during the interval. He might have

“seen Macandrew at the time, but does not remember. [ Witness shewn the other
deed executed on 28th August, which is witnessed by Fraser.]—What led you
to read over the deeds to Dundonnell ? It is a customary thing to read over the
extended deed to the party who is to execute it, unless he declares himself satis-
fied with it. Witness was aware that the scrolls had been approved of by Dun-
donnell. He desired Fraser to make a memorandum of the transaction. Wit
ness was passing Fraser's shop, and desired him to take a note of what he saw
done. Does not remember of adding any thing else. He might have stated to
Fraser as a reason why he should take a memorandum, that he might be called
upon afterwards. It was impossible for him to say that he stated any thing to
Fraser, but to thke a note of it.—Is it your belief that you told him that he might
afterwards be asked as a witness ? It was my impression that he might after-
wards be asked, and it is possible that I gave that reason for it. Fraser did not
show witness the memorandum he had made of the transaction.—[The learned
Dean desired the diary kept by the witness to be handed to him, upon which
witness asked their Lordships if he would be allowed to open the diary sealed
under the commission, It was ordered to be opened by the Clerk of the Court,
and handed to the witness.]—Being requested to turn to the date of 22d August
1821 in the diary, and to read the entry of that date, read as follows :—¢ Left
Inverness to-day on my way to Dundonnell, accompanying Dr Roy and Mr
Macandrew, without any thing amusing happening on the road.”—[ Witness here
said that unless directed by the Court, he declined to read farther, upon which the
Court, inquiring if it related to the business, ordered him to read on.]—*“ We
arrived safe at Garve, where I had a most miserable lodging, such as I never
before had but once in this hopeful country.”—Being further ordered by the
Court to read the entry of the 23d, witness said it had nothing to do with
the case; but on being ordered 'by the Court to read on, read—* Set off from
this at five o’clock A. 1. ; a delightful day ; sorry for a circumstance which hap.
pened on the road.” [Here it seemed that there were some unintelligible marks
in the diary.]—*¢ In the evening we arrived safely at Dundonnell, where we found
all well.” Read the entry of the 24th— Quite busy to-day getting the deeds
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of settlement arranged for Dundonnell.” Read the entry of the 25th—¢ Occn-
pied busilﬁin getting the trust-deed and deed of settlement by Dundonnell ex-
tended.” Read the entry of the 26th. Witness : This entry is on a Sunday, on
which no business was done, and the entry has nothing to do with this case.
Being again ordered to proceed, be read as follows :—‘Sunday—J.ong of getting
up; keep irregular hours ; dined late, and then went to bed ; Mr Macandrew
took a long walk dewn the way to Kildonan.”—Endeavour now to recollect if
Mr Macandrew and Mr Roy were away a day or two on an excursion ? I rather
think they were for a day. Read the entry of the 27th—¢ This day memorable
at Dundonnell for two things ; 1st, theexecution of the trust-deed regulating the
legacies; and 2d, theanniversary of thelaird’s marriage; they danced till six o’clock
in the morning, and then went to bed.” Read the entry of the 28th—¢ This
day nothing particular or amusing happened ; I got the deeds of settlethent exe-
cuted ; went through the regular form of explaining to the witness the nature of
the deeds, and previously reading them over to the laird, who had already read
and approved of the scrolls.” Witness here paused, and the Dean ordered him
to read the rest. Witness said it had no relation to this case.—Dean: That
may be your opinion, Sir ; it is not mine. Read on.—Witness : Am I bound
to do 50, my Lord ? Certainly. Witness then proceeded—° A very pleasant
conversation took place to-day betwixt Roy and I with regard to remaining
with Macandrew. To this I'made no objection, provided I got what would
keep me in Inverness. Every time I see Roy healways inspires me with hopes
with regard to my future prospects; much am I beholden to him and his fa-
mily.” (Witness read with difficulty from the passages having been papered
over. Dean assisted him from copy made by Lord Newton. The words * in-
spires me with hopes,” and “ much beholden,” witness had difficulty in mak-
ing out.) Witness said he had wafered a sentence of this entry when last ex-
amined. Witness is not sure that the pleasant conversation alluded to in the
diary occurred after the deed was executed. Thinks Roy was at the dance on
the 27th ; he was there on the 28th ; but does not recollect whether it was on the
28th the conversation took place or not. It is very likely it may have taken
place on that day, as it is entered in the diary.—What was the pleasant con-
versation, alluded to in the diary, about you remaining with Macandrew ? Mr
Roy asked me if I had any intention of leaving Mr Macandrew ; I said I had
not, provided I had a sufficient salary. Mr Roy approved highly of the reso-
lution I formed. This was all that passed. Witness was merely a clerk with
Mr Macandrew at the time, and was not bound by indenture.—The entry goes
on to say, “ Every time I see Roy he always inspires me with hopes with re-
fard to my future prospects.”’—Had he inspired you with hopesas to your sa-
ary ? I put it down in the diary in consequence of Roy’s having recommended
me to Mr Macbean, and I anticipated Mr Roy’s interest to get me into Mr
Macbean’s office. Mr Roy approved of witness’s resolution to remain in Mr
acandrew’s office. Mr Roy might have spoken to Mr Macandrew in his fa-
vour, but witness does not recollect. Is that the reference to your future pro-
spects to which you allude ? Probably it was. Witness thinks he had been
previously entrusted by Mr Macandrew to execute deeds. He had witnessed
and seen many deeds executed in the office, and he must have had the same
charge as the other clerks. He had got deeds executed, and took the same
charge as other clerks, but he did not know that he had been entrusted pre-
viously with the execution of any deed, except the supplementary deed of set-
tlement by Mr M¢Pherson.

By the Court—When you were so particular as to desire Fraser to take a
memorandum of this deed, thinking it might be called in question, did it not
strike you to be particular that Macandrew left this deed to your manage-
ment ? It did not. When he desired Fraser to take a memorandum, he con-
sidered him to be an ignorant, stupid man, and he might not remember it.
Did you know Fraser to be an ignorant stupid man when you sent for him ?
1 knew the man could sign-his name, but that was all; he was the only per-
son about the place that I could get.—Could not the completion of the deeds
have remained over for a day—there was no hurry ? I do not know, my Lord;
Y went about the transaction in the regular way.

Witness being shown aletter, dated 10th January 1820, from Macandrew to
Mrs Mackenzie, identified 8 postscript to the letter in his handwriting, as
follows :—<¢ All friends at the Fort, Treeton, and Forres, are well. 1saw a
lady from the latter place, who drank tea, Friday evening, with Mrs A. My
friend Robert was with his father at Glasgow on New Year's Day. The Fort
is again deserted, the veterans have fled. J. G. M. I see I am to have the
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pleasure of seeing Dundonnell.”—The friend Robert was Mr Roy. In a let-
ter, dated 13th November 1820, from Mr Macandrew to Mrs Mackenzie, wit-
ness identified the postscript to be written by him—¢ There is at present no-
thing worth recording. lgeu.y Mackenzie is still stiff, stiff.”” This referred
to an account that he wanted to get abated. The person was stiff in the de-
mand, and would not give down what he wanted. .

Cross-examined—W itness kept a diary four years before the execution of
the deed, and was in the habit of entering every thing, both great and small,
into the record. The entry as to the execution of these deeds is not more full
than the entries as to the execution of other deeds. Before he went there,
and while there previous to the execution of the deeds, he had no con-
versation with Roy or Mr Macandrew as to the difficulty of getting the deeds
executed. He never heard it insinuated by Mr Roy or Mrs Mackenzie,
that Dundonnell might not know the tenor of the deeds. Never had a
word with any one but Mr Macandrew on the subject of the deeds. The
nature of his conversation with him was about the execution and copying
of the deeds, and so on. Witness had no impression that led him to ex-
pect that there might be a difficulty, and he found none. He asked Ken-
neth if he approved of the deeds, and he answered that he had done so.
Witness presumed, that while he was reading the deeds, Dundonnell had
attended to them. Witness thought that Mgra Mackenzie came in when
he was employed in extending the deeds. She did not remain in the room,
but only came in to take a book out of her library for -her mother to read,
and went away, and neither looked at the deeds, nor asked any question
at witness. e did not hear any conversation between Mrs Mackenzie
and her husband, Mr Macandrew, or Mr Roy, in reference to the deeds ; and
at the time he had no suspicion or belief that the deeds had been improperliyl
got up. He never heard nor saw any thing that, on reflection, gave him suc
an impression ; and he had no such impression now, and never had. Nothing
ever occurred to him that led him to understand that Dundonnell did not un-
derstand the deeds, or that he executed them unwillingly. Witness’s impres-
sion was, that he gave the deeds over, after they were executed, to Dundonnell.

By the Court—Who desired you to seal them ? Nobody. I think I mark-
ed something on the back, but T don’t recollect what it was.—It was not
usual to make one of the disponees a witness. It occurred on the spur of the
moment, when passing Fraser’s shop, to desire him to make a note, because
he was a stupid man, and he might be apt to forget. He had no other chance
of witnesses but Campbell, and he was not a competent witness. Does not
think that either Robert Roy or Dr Roy were there at the time the deeds
were executed. Does not think he saw Roy or Macandrew at Dundonnell at
all after the deeds were executed, but does not recollect. He left Dundonnell
the day after the deeds were signed, which his diary would show. He started
early on the morning of the 29th, on his way back to Inverness, alone. The
deedyn were executed before dinner. He saw Mrs Mackenzie after the deeds
were executed, but had no conversation whatever with her on the subject of
the deeds. Roy never opened his lips to witness on the subject, and he had
no reason t0 know whether Roy knew anything whatever with regard to them.

Re-examined—The entry as to the execution of these deeds is not more
minute nor more full than the entries of similar transactions in his diary.—
You say you had been entrusted with the execution of one deed previously,
viz. the supplementary deed executed by Mr M¢Pherson ; read the entry as to
that deed. Witness : What is the date of it? The Dean : How can I know,
sir? Find out the entry yourself. You know this diary of yours pretty well
by this time, I should think. Witness then read—¢ Came to Ardeseir, and
got Mr M¢Pherson’s supplementary deed executed.” Entry of the 29th he
supposed was made at next stage in the course of his journey, and the other
entries made at Dundonnell.

By the Court—Macandrew gave him no farther instructions about these
deeds than were generally given to clerks employed in such settlements. He
proceeded in the same manner in this as in other cases of a similar kind. He
never had occasion to see the execution of any deed signed by any one who
was not an educated person.

Doavid Fraser, carpenter in Campbeltown, examined by Dean of Faculty—He
went to be carpenter at Dundonnell two or three months after the laird’s mar.
riage, and left it about a year after his death. Witness recognised the signature
of the deeds. He witnessed these deeds in August 1821: He saw Dundonnell
sign, as far as be remembers. The deeds were not both signed on the same day ;
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one of them was signed on the 27th, the other on the 28th. Witness and Man-
ford were the only persons present, as far as he recollected, when the first deed
was signed by Dundonnell. W itness was sent for and weit into the room, and
saw nothing, and waited there till the deed was signed. Dundonnell said on
that occasion, ¢ We had better read the deed over;” and Manford said that
there was no necessity for it. -Dundonnell meant of course that witness should
hear it. Witness was standing at the time at the back of Dundonnell’s chair,
and saw him sign it. 'Fhere was a ball the day the first deed was signed, in
commemoration of the laird’s marriage. Dundonnell said nothing else except
proposing to read the deed to witness, and when it was signed, saying that he
might go away. Witness could not say if he recollected if he saw any thing
written on the top of the first deed ; though pressed frequently on the point,
he remained a long time silent.—As the eye of God is upon you, I ask you if
you saw any thing written on the top of the deed, and what it was? Wit-
ness, after considerable hesitation, said he saw ¢ title-deed,” or something
like it, written on the top of it, as far as he could remember. Have you any
doubt that you saw these words ? No. I surely saw them. The dance took
place that night, and the second deed was signed the next day, in day light, as
far as he could remember ; but did not recollect whether before or after din-
ner. He was sent for on the occasion, and Campbell went for him. He did
not remember who was at the ball. There were some of the tenantry. He
dared to say that there ‘were persons from the neighbouring cottages; of
course there were some persons from Ullapool and Lochbroom, both men
and women. He looked into the ball-room, and that was all; the ball
was in the low room, and the family were present. When he went
into the room the second day to sign, Dundonnell and Manford were
there, and no other person that he remembers. He believed Dundonnell
talked of reading over the second deed to him, which Manford said was
unnecessary. He saw Dundonnell sign the second. He saw ¢ title-deed”
written on the top of the second also, he thought, but he might make a
mistake. Why were you so unwilling to answer the question as to what you
saw on the deed ? Had any one told you you had made a mistake ? He did
not recollect if he was told that he made a mistake, and that he had not
seen the word title-deed on the top of the deed, since he was last in
Edinburgh. No person had said to him that he had made a mistake, so far
a8 he remembered. He did not recollect if he had any conversation with any
person as to whether he had or had not seen the word title-deed on the deed.
He could not say whether it was likely that he had conversation with any
body. As far as he remembered, he could not say if he ever said any thing
about it. He did not know why he had been so unwilling to tell if he had
seen the word title-deed on the top of the deeds. Manford told him to write
a memorandum of what he had done, in case he might be called upon after-
wards about the deeds. He wrote such a memorandum on the 28th, the same
day that he witnessed the second deed. He showed it to Manford at his house
in Campbeltown, better than a year after Dundonnell’s death. Something
was said about the deeds, but he could not say positively what it was He
did not remember what Manford said concerning the memorandum. Man-
ford had been going to Fort-George at the time, or coming from it. Mrs
Roy, mother of Mrs Mackenzie, lives at Freeton, which is nearer Camp-
beltown than Fort-George. He could not say whether Manford had been
at Freeton or not. He left Dundonnell because there was no more em-

loyment for him there, and he works to any person that will employ
Kim. He is employed sometimes at Freeton, and sometimes another car-
penter is employed there. [Witness here read the memorandum which
was handed to him, of his signing the deeds at Dundennell.]—¢ Dundon-
nell, 28th August 1821.—I, David Fraser, was witness to Kenneth Mac-
kenzie, Esq. of Dundonnell, signing 2 title-deeds, and heard him say that he
aprov’d the same.” Remembers quite well now that he heard him say that
he approved of the deeds. He remembers now that he saw the word title-
deed as on this memorandum. Manford did not give him the form of this
memorandum ; it was his own doing. Mr Roy had seen the memorandum
after he went to Campbeltown, and after Manford saw it, as far as he remem-
bers. Macandrew did not know, to his recollection, that he made the memo-
randum. He has a neighbour of the name of -Munro. He knows Mrs Roy,
Dr Roy’s widow. He did not get the coat he wore from her; he bought it;
he got no clothes whatever from her.
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By the Court—Hedid not remember if he saw Mr Manford before he went
to execute the deeds. Hehad very little acquaintance with Manford.

Dean of Faculty—This, my Lord, is the case for the pursuer.

Mr SoriciToR-GENERAL (Cockburn.)—My Lords, and Gentle-
men of the Jury, I have the honour to attend you not only on be-
half of Mr Roy, who, as I shall afterwards show you, except in

int of reputation, has not one single sixpence of interest at stake
in this trial ; but on behalf of Mrs , the sister of the deceased,
who has at stake the whole provisions given to her family by her
deceased brother ; and also on behalf of certain gentlemen of un-
doubted respectability—against whose honour not even the slight-
est suspicion has been whispered—who are the trustees under these
deeds, and who have no interest but to do their duty, and who, ac-
cording to the feelings that they have even at this moment, hold it
to be their absolute uty to defend them. .

. I'have the most implicit confidence in the candour and discretion
both of you and of the Court ; I must say that I have rarely, if ever;
known a jury and a Court upon whose steadiness any party had a
stronger claim than we have now ; because you don’t require to
be to%d—no man acquainted with life does—that there are always
two-sides of every question ; and that so long as the one party is
uncontradicted in his statements and evidence, he has it always in
his power, even in a case that ultimately turns out quite hopeless,
to make a strong impression in the first instance. Now, the de-
fenders have been exposed to this unfavourable impression, almost
without interruption, during two entire days. You have been for
two days, and during the intermediate night, kept a prey to those
feelings which it has been the interest of the pursuer to create ;
and it is on this account that I say we have now a peculiar claim
upon your dispassionate attention, which I am certain you will not
grudge me, when I tell you, now that the story of the defenders is
told, and their evidence unfolded, that I have no more doubt than
I have of my existence, that the feelings, which, I am aware, this
partial exhibition of statement and of evidence must have produced
upon you, shall be entirely beaten down and reversed.

Let me remind you in the outset of the exact question you are
to try, which I am the more anxious to do on this occasion, be-
cause, although it does not form the subject of evidence, I know
the errors which juries in similar cases have committed, and are
always liable to commit. What is the question for your considera-
tion? Read the issues. It is, nof whether these deeds are, but
whether they are nof the deeds of the late Kenneth Mackenzie,
indicating to your mind, and intended (as the Court will explain
to you if necessary) to indicate, that these deeds are fortified by
a legal presumption in their favour; and unless the pursuer can
get the better of that legal presumption, you must give effect to
these regularly executed instruments. Now, the question put to
you is, whether they are not the deeds of the deceased, and not
what you might, in a careless manner, have supposed it to be,
whether they are the deeds that the deceased Kenneth Mackenzie
ought to have executed. You are not asked to say whether they
are deeds that a wise or an affectionate man shouid have made’;
or if it was expedient in him to execute them. He was the ab-
solute monarch of his estate, and of all his property, and had that
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unlimited right of posthumous distribution, which is the main
value and attribute of property ; and therefore if he choge, with.
out choosing, or being able to give any reason for his preference~w
if he simply chose~—if it was his will to destine his property in
any particular manner,—you have nothing whatever to do inquir-
ing into his motives or reasons; you have simply to investigate
the fact, is it really his wi¥, meaning thereby his free and rational
will. 'Therefors, it is foreign and immaterial to the question, that
" mone of us would like to disinherit our brother. 'We have known
men, most affectionate and judicious brothers, who have desired not
to let their property descend in the legal course of intestate sue-
cession. The question i8 not whethet he ought to have disinhe.
rited the pursuer Thomas, but whether it was his deliberate plea~
sure to do s0; and the main question that you have to try is this,
is it not the rational will of this man? And in estimating his
rationality you are not to view the transaction as you would view 3
transaction between man and man, a.mongciz the living, each striv-
ing to obtain the best of a bargain. The Court at the proper time,
if necessary, will inform you of this, for I think it vital to the
case, This is not's deed of contract. The question relates virtu-
ally to a will, and though it was not in the real technical form and
exact shape of a will (by which heritage cannot he conveyed), it
is immaterial,, It is a testamentary distribution of this man’s pro-
perty, and being such a distribution, in reason and in law the thing
to be looked to is, whether the individual hed an uncontrolled will
to do as he pleased; you are therefore to measure his capacity
with reference to this merely. ‘
All that you have to look to, even in the testator’s object in the
exercise of his affection is, whether his affection was of a rational
description, so as not to justify ‘the denial of his having any fecl-
ings at all upon the subject ? A man makes a will, the object of
which is, to prefer another family as he has no children of his
own; he prefers the family of his wife to the family of his
brother, prompted by & feeling natural and not unusual amongst af-
fectionate gmd judicious kindred. And the question is, whether
this man had sufficient natural capacity, not to contract with an ad-
versary trying to overreach him, but whether he had sufficient ca~
pacity to form and express a rational volition upon that object of
affection and selection? Now, gentlemen, it is the business of the
pursuer——first, because he is -the pursuer, and must make out his
ease; and secondly, because he has to sustain the burden of proof
here in the foce gf’; encral legal presumption in favour of the deed
~-t0 convince you by the evidence that his grounds of :
are well founded, He has to convince you. e defenders have
aot to convince you, They have nothing to do but to say, these
are ourdeeds. But the pursuer bas undertaken to convince you in
the first place—s0 I understand him to say,~that this testator was
under an absolute mental incapacity—that he was in the situation
of a natural born absolute idiot, incapable of executing a deed even
if there bad been no fraud exercised against him, but all kind and
kindly assistance given to him. Or the pursuer says, and must
c H
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say, that though not absolutely incapable, he was defrauded, znd
that that fraud was made more easy by his weakness. So that
you will observe, that the pursuer must either make out absolute
tncapacity, or he must make out fraud acting on facility. If there
be capacity, it is certain that in reason and in law, a man, though
weak, may make a perfectly good deed ; and the only alternative is
weakness, as the foundation of the charge of fraud. Whether the
pursuer rests his case upon the one or the other of these, as yet I
do not know. If I were to believe his evidence, so far as it has
gone, I should hold that he must rest upon zbsolute incapacity ;
for it seems to me, that the only result of his evidence is, that this
person was merely a shade above one of the lower animals—a miser-
able, mindless, slavering idiot. But if that is not his case, he must
make out, not merely facility, but along with the facility, he must
make out actual fraud-in the concoction and impetration of these
deeds. Gentlemen, that is what you must try ; and at present, and
before I say one word to you farther, or make even an al-
lusion to that which has been given in evidence, if that is the case
for the pursuer, I think it better at once to tell you distinctly what
is the statement, and what i3 to be the evidence for the defender;
and out of it, and after seeing the condition in’ which we place this
individual, then you will be best able to appreciate the testimony by
which his power of disposing of his effects has been questioned.

Now, gentlemen, let us forget for 2 moment the partial and se-
Iected statements and opimions which you have heard for the last
two days. Now for the first time has the curtain been lifted up,
and your mind let in, even to the smallest perception or conception
of the defender’s case. I need say nothing to you about the con- '
dition of this individual, because, though we have not heard about
him till he went to Aberdeen, I am perfectly willing to assume,
that during the period of his infancy, he was a heavy looking boy.
‘What the truth is I don’t know, and it is not worth speaking of;
but he came in his boyhood to Aberdeen, and you have his conduct
there explained.

- I must so far break through the rule I have prescribed to myseif, as
to allude upon this one occasion to the pursuer’s statements. You
have an account given by various ‘persons, chiefly by the Kenne-
dies, with whom he lived, and another gentlemanr who was his tu-
tor. And what is their account of his conduct during this time ?

It is, literaly—almost literally—that he was an sdit, totally in-
capable, in the course of six years, of being educated ; scarcely ca-
pable to form the letters; nothing more than capable of forming them
in writing ; so stupid was he, that he positively did not understand
the meaning of an ordinary verse of the sacred writings—totally in-
capable of conceiving the idez of writing one rational or intelligible
letter —dead to all the facilities and beauties of arithmetic—not
even capable of keeping himself from being hooted at upon ‘the
streets—virtually debarred, or at least not admitted into, or en-
"couraged in'the company of any family of respectability ; and par-
ticularly excluded from the family of the learned and reverend prin-
cipal of that college, who had a natural regard and affection for

3. [
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him; from having been at one time the teacher of his father. That
is the account you have upon the one side of his conduct at Aber-
deen. Now the truth is, that at Aberdeen he was used with ex-
treme harshness by these Kennedies. I have no authority, and no
inclination, to say one word against the propriety of the system pur-
sued by these gentlemen ; but we all know what severity will drive
a boy to, especially a boy supposed to be silly and dull in his early
years. I believe that under a harsh system of tuition, the intellect
is oftner driven out of boys than by any other circumstance in their
subsequent life.

Mr Kennedy told you that so far as he knew, this lad was perfectly
comfortable in his house. Gentlemen, we have the recorded opini-
on of this pretended idiot, who could not wWrite a sensible
letter. He states that he was not comfortable under that roof.
In a letter to Mrs Gillanders of the 21st January 1808, he says:
—Observe I am reading of the idiot, incapable of understand-
ing, or making good characters even in writing—incapable of
reading the Bible—and incapable of composing a letter. I only
read a few sentences out of it:—* I am very ill situated at
¢ present with Mrs Kennedy. God knows how, I have no life
% with her, She has left me so broken hearted that I think my
¢ very life & burden on the face of the earth. Ihave notacquaint-
¢ ed my father of it. even suppose I should do it he would not be-
¢ lieve it, many a one did not meet with such difficulties as I
¢ have put an end to théir life.””—Now, Gentlemen, this was
the opinion of the poor lad ; it might be an erroneous one,
but it was under this feeling that he wrote it, being destined,
at a distance from his father’s house, to pass his time under the
charge of Kennedy. We are told by this gentleman now, that
in spite of all his care and kindness, he would not learn any thing,
because he could not learn. The question was put frequently and
emphatically on the other side, ¢ Was it laziness, incapacity, or
idleness ?””  The answer was invariably, “No : he could not learn,
because there was a total want of intellect.”” So speaks Mr Ken-
nedy, the witness, in 1831, coming warm from the impressions of
Ross-shire. Let us hear how Mr Kennedy, the tutor, speaks,
in a letter which he wrote to the father of the boy, and which
he identified, dated 11th January 1805. It is a long letter,
and I shall read you only what relates to the subject in hand.
—+ Kenneth continues to attend to his education, and to all the
“ snstructions that I gave him. 1 endeavour to give him all the
¢ assistance that my time will admit of. J hope he will im-
¢ prove ; he seems much iﬁmdcr of his arithmetic than his Latin.
“ He 1s beginning multiplication ; I should like to know from you
¢ what you mean Kenneth for, as it is time you should fix upon it.
¢ Since he is much grown, I humbly think .that his education
¢ should be conformed to his views. have not to complain of
“ him since I got the charge of him. He does not want sense or
¢ affection, though a little thoughtless, his mind having not got any
¢ fixed set. I trust he may in time give satisfaction to his
¢ friends,” &c. “He does not want sense !”> This is the opinion
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of that gentleman at the moment when the Roes-shire fever, with
which half of the pursuer’s witnesses are afflicted, had not broken
out, to impair their memory, or taint their understanding. This
is not all the evidence which we could produce before you with
respect to him at this period ; but I merely produce this, to show
you the striking, internal, and irreconcilable contradiction between
Mr Kennedy in 1805, and Mr Kennedy in 1831. This is a spe-
cimen of the evidence for the pursuer, destined yet to be ultimate-
ly shivered to pieces, and over which a complete triumph is to be
achieved. The truth is, and we could prove it, that at this time
the young man was a good deal depressed by his parents, for this
reason, that he was not then the heir in succession—he was nei-
ther the eldest nor the youngest, but the second son. I suppose
you know the first, being the heir, is generally the favourite of the
father; and the youngest, the favourite of the mother; and he
being the second, had the least chance of affection ; so Kenneth was
neglected.” But he was a lad of promise. I do not describe him as
& lad likely to turn out a genius ; but he is described by his teachers,
and by every body that knew him to be of ordinary promise,
and not once or twice, but the daily and hourly sssociate of many
of the most respectable families in and about that place ; for re-
member, according to Mr Kennedy, he was in no genteel family,
because he was unfit to be there ; and he did not let him go into
society on that account. Gentlemen, we shall shew you that if he
was not the chosen, he was the approved friend in the house of his
father’s tutor, Principal Macleod. He was the chosen friend beth
in thie house of my Lord Seaforth’s sister, Mrs Mackenzie, and
other families there. There may be more; but it is of ne conse-
quence.

However, he left Aberdeen at last, we are told, in circum-
stances which denote craziness, because he attempted to make a low
marriage, and Kennedy hurries him out of the way. That you heard
him describe to his father in the letter which he wrote to him.
Now I totally demur to the doctrine that any man, especially an over-

wn lad of eighteen, attempting to make an imprudent marriage
of this kind, is a proof of intellectual weakness. It may be a proof
of precocity in other respects ; but I deny that the plnning of a
marriage of this kind, is & proof of that state of idiocy in which this
man is described to be ; a state of idiocy not only destroying his in-
tellect, but extinguishing the ordinary emotions of the heart. Xdeny
that any such inference can be drawn from that fact. But, gentle-
men, the better answer is that the story is utterly and totally with~
out foundation. We have here, and shall examine before you the
parties who were present at the scene. We shall bring before you
the individual with whom it was said that he was about to form that
connection ; and she will explain to you, that except in the brain
and fancy of the tutor, who came to the house, for reasons that he
has not yet explained—misled by some nonsense of his own-—no
human creature, least of all Kenneth Mackenzie, ever had such aa
idez. That he might have ¢ta/d Mr Kennedy that he was going to be
married——a mode by which he could get his instant liberation from the
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thraldom of that man-—I do not dispute: and it is a proof of cun-
ning, not of imbecility. I think we shall prove to you beyond a
doubt that the whole thing was a mere phantom. Take this as
an example, and, with the general statement that he was a pro-
mising and well ‘received boy at Aberdeen, and escaped from that
place in the way I have told you, I take leave of his residence in
that city. ‘

This was about the year 1808, and from that time till 1810, he kiv-
ed chiefly at home, except a few months that he acted as clerk in
the office of a writer in lnverness, of the name of M*Kenzie ; not
that he intended to make it a regular profession, but to improve his
writing, and that was partly the way m which these two years
were employed ; and he occasionally lived at Dundonnell, under
the impression that his disinheritance would happen because he
was pot the favourite son and heir of a great and rich succession.

Afier 1810, and down to the year 1816, Kenneth wentinto the
Roes-shire, and theninto the Inverness-shire militia; in both regi-
ments he discharged all the duties of a fair average officer.
expert officer, certainly be was not: nobody says so; but I am
afraid, when we go through the conduct of many semsible military
officers, we will get much of their conduct checked by the observa-
tions of their soldiers, and who would find themselves placed in very
awkward predicaments. This gentleman did the duty of a soldier
well, and you will infer this from his superior officers not having
been called on to find fault with him in the discharge of that duty.
That fact will be proved by his superior officers, and not, as the
mer has tried to preve it, by serjeants and corporals burning from

shire. Show me the major or colonel, who ever was known or
heard, to make out that this man was unfit for doing the duty of &
commanding officer or of a subaltern. Is there any report of him
to his superiors as incapable of being intrusted, or any statement
of there being any great danger with him when he had an impor-
tant command ? CGentlemen, so well did he conduct himself while
here, that from an ensign or lieutenant he rose, without the slight-
est objection, to the station of a captain. He was entrusted with
the command of a compeny ; and I believe, on more occasions than
ane, with a separate command of a detachment away from every
other officer belonging to the regiment. There is no vestige of a
report against his conduct upon this occasion. That he may have
ﬂ)ﬁ a serjeant to make out his report eccasionally, I dare say is true.
there an officer in his Majesty’s service, naval or military, who
will say be has mot been helped an hundred times over to make
out his reports ? ,

Gentlemen, there is a circumstance which took place in his mik-
‘tary career that I may mention to you, because we have not heard,
either this' day or yesterday, any thing about it on the other side,
which I do state as conclusive in putting down all the insinuations
that you have heard. All these gentlemen whom we have
examimed as to his military capacity state, that when he was
with the regiment at Portsmouth, he gave & ball in his barrack-room,
which was attended by ladies and gentlemen of the neighbourhood,
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and by his brother officers. He was not such an insipid. idiot that
no gentleman or lady consented to honour the invitation.. His bar-
rack was lighted up with a genteel company; but it pleased the
major of the regiment, to think that this ball was improper, and
to desire him to dismiss it. . He did not give it up at the time his
major chose; but did the major report to his Majesty that this
captain was an idiot, unfit for doing his duty, which if it was the
case, he bad now a fair opportunity of doing ? No, but he treated
him like a man capable ; he brought him to a court-martial for
it; and the result was, that he was honourably acquitted, and the
major was afterwards censured. Dundonnell by this time incurred
certain expenses in defending himself, and threatened to prosecute
the major for these expenses, who paid them to the extent of
£200. Observe, the court-martial sat day after day upon a
man whose external appearance, it is said, denoted him to be an
idiot, and whose weakness our Ross-shire friends would have you
believe was little superior to thatof one of the inferior animals. One
presumption of humanity is, that they tried thisman, who was hon-
ourably acquitted ; and by his Majesty’s orders, the major was pub-
liclyreprimanded. There is agentleman whomyou will seefrom Ports-
mouth well known to us professiopally, and well known to the British
public. I believe he has been employedeither as counsel or attorney in
all the courts-martial that have been in Portsmouth for the last
twenty-five years. In a late memorable one, the case of Sir
Edward Codrington and Captain Dickenson, which extended to
about twenty days, this gentleman Mr Minchen, conducted the de-
fence. .He has been the depository of all the secrets, where there
has been any individual subjected to the ordeal of a military or
naval tribunal ‘within the period that I have mentioned; and
he was publicly and professionally retained for Captain Mackenzie
whoattended alongside with his adviseragainst hisadversaryin Court.
Mr Minchen arranged his defence. 'The relation of Mr Minchen’s
evidence I will not trouble you with at present; you will hear
from himself that Kenneth Mackenzie was as intelligent in com-
municating materials for conducting his defence, as any man
whose defence he had ever undertaken before any tribunal either
military or naval ; and the idea of his being an idiot never once
entered his imagination, and the first time he ever heard of such
a thing, was in the course of these discussions.

“ After the regiment had been disbanded, he lived at Seabank,
near Inverness, for some time. During the short time that his
father survived, you have some evidence of his behaviour at
Seabank, upon which I shall say nothing. We shall meet it by
contrary evidence. It is said that he was extremely idle; but
you know that that is nothing very new among militia officers.
After being disbanded, he also incurred some causeless' displeasure
from his father for spending too much money—for which other
fathers have called their sons fools and idiots, as well as the fa-
ther of Kenneth Mackenzie ; and this ‘it seems is a proof that he
was an idiot.
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At last Mr George Mackenzie, the father, died3 and it is a
fact which of itself affords a key to all the subsequent proceed-
ings of Kenneth Mackenzie—that Thomas Mackenzie the pur-
suer, the second son of thé family—the eldest at that time being
dead, and Kenneth. being the heir—endeavoured to persuade that
dying father to disinherit his natural heir ; but it was found that it
was not in the father’s power fully to accomplish that object, be-
cause in the marriage contract those estates stood destined to the
heir of the marriage, and of course, failing Alexander the -eldest
son, it devolved-by right upen Kenneth the second. But Thomas
not being aware of this, made the attempt ;- but it failed, because
he was told of the difficulty that stood in his way, and that there
was no chance of getting the better of that difficulty, except actu-
ally getting Kenneth enzie to agree to a deed to be made by
the father. Kenneth Mackenzie was applied to, to give that con-
sent. Excluded by the partiality of his mother for Thomas, from his
father’s death-bed scene, he was, nevertheless, applied to upon the
streets, to comsent to a deed, disinkeriting himself; the idiot wes
applied to; and being now a person represented as incapable .of
making & will, he was then applied to and asked by this pur-
suer to consent to a deed, by which he himself would have lost
his birthright. He refused, and he refused with that indigna-
tion that begame him; but the fact that offended him was the
asking for his consent to this deed of self-disinheritance. In
the condition that the pursuer was thus . placed, nothing that ever
happened either altered or abated his brother’s resentment—with
that resentment I readily sympathjze. Foiled as Thomas was with
respect to the estate that was by this project destined to him,
he was not foiled in respect to the personal property; for with
respect to some of the entailed heritage over which Dundon-
nel had the power of disposal, the arts of the pursuer were success-
ful to the extent of getting or taking from the dying father a deed
in his own favour of all his personal property, and of all his unen-
tailed heritage—a deed, you will observe, cutting Kenneth off with
nothing, and not, I belicve, giving one sixpence to his sister, Mrs
Ross, or her children. * This was bad enough ; but I am not sure
that it made such an impression on Kenneth Mackenzie as what after-
wards took place; because, being a most humane and affectionate man
—affectionate and reverential almost to excess, to his sister, Mrs Ross
—he was asked to agree to ratify, or consent to abstain from exercis-
ing his right to reduce this deed granted on death-bed ; and he said
he would not consent except upon the solemn condition and under-
standing with Thomas that he would give a large sum of money, I
belreve £3000, to his sister, Mrs Ross, and on that understanding
Kenneth gave a letter agreeing to pass from challenging that deed.
But Mrs Ross never profited to the extent of a farthing of her fa-
ther’s bond through Thomas ; and that piece of perfidy never left
the mind of Kenneth. ‘ ,
Now, gentlemen, the father being dead, in the course of a short
time—the exact date is immaterial—Kenneth contracted his mar-
riage—that marriage which you heard so piteously lamented by
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Mr Robertvon. He formed an alliance with that family, which you
were told began in iniquity ; and was intended not oaly by Mrs
Mackenzie, then Miss Roy, but by the whole of that family as no-
thing but e link in the chain by which this man’s estate was ulti-
mately to be turned aside from the rightful heir. How a mar.
riage in 1816 or 1817 could come into operation with
to the validity of a deed made in 1821, I cannot guess. It is
not explained to me; and you will see what sort of a case the
pursuer has when he finds it necessary to go back and say, that
this marriage was contrived to sacrifice the honour, happiness, in.
dependence, comfort, and respectability of Miss Roy, to the base,
inconceivable purpose of ultimately swindling the husband out of
his paternel property. Gentlemen, you have all the evidence
of this that you can have on the part of the pursuer; but against
that menstrous and ludicreus statement, I simply propose, and
I tender those who were in the immediate neighbourhood where
the family lived—1 would simply utter the words of those whe
are best acquainted with Dr, Roy, that there was net & man
or a family in Scotland in his day, whose character and station
were more respectable ; and although the pursuer makes a
statement so utterly extravagant, you have no evidence of it at
this moment, and I would just as soon believe it if I were told that
this had ha; in the family of the Lord President, the family
of the Lord Chief Commissioner, or the family of the Lord Advo-
cate. Gentlemen, I am surprised, in the zrst place, that any
evidence could b8 produced that this idiot was married atall. One
lady is produced te smy that her daughter would not bave him.
It is said that the clan Mackenzie never succeeds in its first attempt.
An attempt was made, and his failing in his first attempt shews him to
beanidiot! If this isthe conclusion, Kenneth Mackenzie certainly
was an ¢diof.  Though the first Indy he asked would not marry him,
strange to say he was married ; and the marriage was not hid in &
corner 3 he was marnied in the usual form of a vespectable marriage 3
ull friends, on both sides of the house, were consulted, and consent-
edl to the marringe ; and they were married by the senior minister of
the city of Inverness, a man now dead, but who, we shall prove to
you, knew Kenneth, and who was not likely to lend himself te the
eelebration of any marriage, if he thought one of the party was in
the least incapable of understanding what he did. But it seems ali
this is proved by the extraordinary contract that he entered into=se
& contract not under reduction—and I am entitled to say, and the
Court is beund to say, that the contract expresses the will of Ken-
neth Mackenzie.

But we are told that this is an extradbrdinary contract, because,
in the first place, this estate being worth only £900 a-year, £500

a-year is given out of it, which the pursuer is pleased to call

pin-money. It is not a term in our law lan , but it means
a sum that is to be paid annually to the wife, independently of
the husband, provided that sum is payable .from the date of the
marriage ; but, in point of fact, it never was paid; and having
made that provision for the wife, it is further previded that the
husband shall not defeat that contract by selling the estate with-
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out her consent. And so, because & gentleman marries a lady,
and provides to her £500 a-year cut of £900, (but the estate, in
fact, was worth, from £1600 to £:800 a year,) and prevents
himself from contracting debt, and takes away the power of sell-
ing the estate, that contract is evidence of the slavery and stupi-
dity of the husband! Now, gentlemen, when a person about to
marry, with a small estate, and with habits that lead him to eontract
debt too freely—is it very unusual for him to secure his wife, and se-
cure himself and their heirs against creditors, by making a provision
in favour of the wife, and making, or purpose, the payment to com-
mence at the moment, by merely beginning at a legal term?
‘Whole estates are conveyed with this peculiarity. It is not unusual to
do as was done here; or, by creating an obligation not to convey
the estate, or by abeolutely conveying it, out and out, in fayour of
trustees, to give the husband an annuity out of that estate, on pur-
pose that the creditors might never touch it, and that the amount
might go to the wife. I understand something like this to be the
invariable system of all marringe-settlements whatever in the
sister kingdom ; but whether it be the case or not, it is said that
there is a style in our Juridical Styles for that very purpose. Mr
Macbean is a gentleman of the fitst respectability in his pro-
fession, as the pursuer admitted and must admit; and in mak-
ing this contract he consulted Mr Clerk, now my Lord Eldin ; and
it was by their particular advice that the forws adopted to render
the provisions effectual was given. It was a provision to save Ken-
neth, and to save his wife from the result of his own extravagance.
That peculiar form of the deed, was shaped by the advice of a
gentleman who has not yet been accused ; but who may afterwards
be accused of having joined in this conspiracy against Thomas
Mackenzie. The impropriety of the conduct, of his brother
Thomas's treatment of his sister, was still deep in the heart
of Kennetl ; forin the year 1817, he gave holograph instrac-
tions for the preparation of his marriage settlement, to disin-
herit Thomas in his saccession. His holograph instructions in
1817 were, that the estate was to go to himself and his wife ; fail-
ing them and his heirs if they died without children, it was to go
to the family of Mrs Ross and her children, to the exclusion of
Thomeas end any suecession that he might have. Whether that
was & ratiomal contreot or not, I shall speak of by and by, We
shall now leave Kenneth's intention of excluding Thomas, before
he had fallen under the supposed influence of the Roys in 1821.
It was his fixed determination: it was his opinion after the death
of his father, when he did that very thing in principle which he
did afterwards in practice, and he ultimately accomplished it in the
deeds before you.
. Now, being thus married, he retired, and lived during the rest
of his days at Dundonnell. What the pursuer says of him there,
we shall srak of in a little. I beg you will take along with you the
view which the pursuer bas given you of this absolute mindless
sdiot, at least of a man so facile, that, if not a whele sdiot, he was
a balfing. That he was fat, I den’t deny. I don’t deny that fat
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begets laziness, and that laziness begets sleep  nor do I dispute that,
as laziness and fat increase, the intellectual faculties are absorbed. ¢
His mind to a certainty was not an active mind. But he was a
proud, honourable, self-willed man. I do not say that in trifles he
would have always exerted himself; for his pleasure was in non-
exertion ; but on matters in which his mind was excited, or his
interest involved, more especially when his will or partiality were
concerned—besides being intelligent and honourable, he was &
proud, and,.I would rather say, a mulish man. An idea of his
being that soft lump that could be turned by unfair coaxing or
flattering, is not only not true, but. exactly the reverse of truth. .
It is said, that he did not like associates. This fact is mentioned
for the sake of making you believe that he did not like to have an
associate ; it is selected for the pirpose of making him appear to be
a fit dupe of design ; but just because his house was the only one in
the district, it was the house to which every human creature passing
in that part of the country necessarily repaired. The house of Dun-
donnell in that strath was just the natural asylum and resort of all
social persons, especially of all respectable persons who visited the
neighbourhood ; it is the same as an eastern caravansary—as the
asylum of the pilgrim of the east, every creature went to.the house
of Dundonnell; and I found upon his habitation being solitary, for
the sake of accounting for the oconstant society in which this gen-
tleman lived, and in that society he was treated as a gentleman
and he had those feelings and that temper, that no man we have
seen was inclined, or dared to have treated him otherwise. He was
pious and remarkably kind to strangers, and useful in the country
to all around him—hospitable, and a blessing to every body. With
respect to his own paternal affairs, I say that he managed his own
estate as well as any gentleman manhages such an estate, chiefly
composed of pasture. I do not mean to represent him as skipping
over the hills. I do not mean to represent him as taking no assis-
tance from the penmanship of his wife; but with all this
assistance, his mind was bent on improving his affairs, and he did
attend to the concerns of that estate, and did nothing but judge and
act as men do every day in such matters. He not only managed
his affairs, but managed them intelligibly. He understood his af-
fairs; and they were complicated. He had occasion to go
over a, variety of transactions, and he has done so; and if he did
not understand them, no man either in the north, south, east, or
west of Scotland, could understand them. He was treated with
by every body, and treated in every-respect like a sane and sensible
If this general statement be true, it is impossible to doubt
that the pursucr’s case must be false; and the question is, is it
true, or is it not? Now, gentlemen, in support of this I intend to
lay before you, in the first place, the testimony of a number of wit-
nesses ; as few of them as possible—perhaps none—1I rather prefer
none, taken from the infected country ; but I shall produce you wit-
nesses of character; and you will observe, that I purposely. se-
- Ject them, that the point of his dealing or trying.to deal with
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them, may be settled ; for you muss have observed, from the evi-
dence of the pursier’s witnesses, that we asked the questfon till if
almost became a matter of course, and we' gave it up as & matter
of mere tediousness, *“ Did you ever deal with hinz, or 1y to d
with him ?”  And they say they never did. He appeared to tli¢m
as a ma2 that was not able to converse, because they saw him 10t
riously incapable. I believe that they have adduced 40, aud had
they gone on to the extent of 100 witnesses, I would have give-i you,
man for man, individuals dealing with him ; and you would perceive
whether or not he was the character said by the pursuer. I willnot
trouble you with the detail of what those witnesses ¢an prove ; but
allow me to impress upon you this consideration, whisl.-'s of supe-
rior value in every such case—the opinion of the per-5i.1 who have
dealt with him over that of individuals who have not dealt wit’: him
—the consideration of the opinion of those individuals who havé
dealt with him, and say that he is' sane, over those that say they
have not dealt with him, and say that he i8 insane. Iknow no sen-
sible man who has not, on detached occasions, behaved like a fool.
If you sift up all the detached practices or extravagances of his life,
there is no man that has not done a series of very foolish actions ;
but there is no fool who can act like a sensible man ; I am-not speak~
ing of a lunatic, who has lucid intervals. There is no natural born
idiot that ever can make himself behave like a mian of common
sense. Therefore, if I see a man said tp be an idiot behaving like
a rational man in rational affairs, one fact of that kind is worth a
thousand of the others. Here, in the first place, is & witness de-
poning to what conversations he had with him. Gentlemen, it is
to my understanding, in such a case, the very weakest part of it ;
because the better evidence that I wish to press upon you is in the
hands of the clerk of the process. And Irefer to this merely be-
cause it is apt to be overlooked in a case of this description. The
evidence of the continuation of sanity of this man is to be found
among the important multifarious transactions in which ke mas
engaged. This is apt to make no impression, because it consists
commonly of looking at the backs of papers. But I think that no
Justice can be done in this trial, if you do not read the interior
parts of those most iruportant decuments. It is not enough to put
them into the witnesses’ hands, in order to examine them upon
these papers; but that nothing like justice will be done by the
judge or the jury, if the documents that I refer to are not read
- and considered by them. Gentlemen, when I speak of Ken-
neth’s engaging in transactions, observe that I am speaking of an
individual whom the pursuer calls an idiof. Now, let me run over
a few of his transactions to you in a moment,—I am sorry to say
but for a moment. I wish I could say I could detain you—not
for a moment longer—but many hours longer. Many hours longer
will not bring it so impressively as the deeds do. %ut this mo-
ment is all .that you will hear from me on the subject. We may
te wrong. But if ever I was right, I am confident I am not far
wrong when I say that we produce to you sixty-six letters of
Kenneth. Mackenzie, extending through every period of his life.
Don’t imagine that they are we can produce, But from the
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period e was st Aberdeen till he diéd, 66 holograph sensible, ra-

social, amishle, husiness, and doméstic letters—more so thant
these cannot be written by any man in this yoom, though they are
net always written, with the mogt correct punctaation or grammar—
such as I for us and me for him., That they are not'eorr,bctlz sglt

X admit ; but the counsel have made arrangements with ‘each othier

t nothing is vo turn-upon the spelling in this case,
Dean of Facnlty—Not of the spelling of the letters— .
Solicitor-General—If there.is gny‘:ijegﬁon'to that, T will pro-

.dpce.volumes of letters by Thomas, in which I will ;hew, you th
same defects, in point of spelling and grammar, exactly there as in
the case of Kenneth'’s. e . L
. . Dean of Faculty—The m%menﬁ ‘'wai, that'if I said nothing
.of the bad spelling of Kenneth’s letters, you would take n‘&:w"enty
referring to those of Thomas, Mys Gillanders and Miss Gillanders,
.and others, in which you say there is bad :Eﬂmg . You have now
‘mentionedall their names, and have broken through the arrangement.

Lord Adv.—What makes the arrangement to,be broken through ?

. Solicitor-General—It is not worth contending™ for. We have
produced to you 66 holograph letters of this'man. That is a great
number for his “ lazy hand.” There are above 80 letters, not
Mﬁﬁ letters, and letters {0 him, wpon which I' have not

et comment, and from persons against whose ability I never

.heard a word uttered. Thep]eetters to him, as a sensible man,
‘amount to 577. I produce 67 bills signed by him, embracing
,transactions extending to L.11,000 in value witk third parties,
who, you will observe, treat with him as a sane man to that extent.
I proguce 23 holograph reeeim and great numbers extending to
.above- 100 or 200 signed by him, but not holograph. These exceed
.in value L.3500. ere are receipts in his favour 70, got for mo-
ney received above L.3400, independently of his letters, bills, &c.

the class of writings called deeds, not regular dispositions—not

_entails or trusts, but regular tested deeds, there are above 100,
_amounting in all’ to above 1100 documents, extending to above

.L.18,000. These transactious I wont describe, at least in detail.
I just say in general that they comprehend deeds, bills, leases, cash
accounts, cautionary obligations, and at least one reference to oath
‘a8 & party ; and, in short, gentlemen, look at that table (peinting
to the clerks’ table, which was loaded with papers), and I believe

_there are a few boxes by me, which you may look at if you like—
there is the life of a man from his earliest infancy—a humble idiot

.that no man ever thotight of speaking to or having any transactions
with, I will venture to say to you, and to their Lordships, that
there never was yet exhibited in any court of justice a case of im-
becility where such an exhibition was made. ‘

. Now, gentlemen, it has been said by the pursuer in this
case that Kenneth was what has been termed sui juris—
that he was a man not osced—that he was dealt with 48 a man

- fit to be dealt with. It does prove that nnquestionab,lﬁ, But it
would be a most miserable, a most fallacious, and most illegul view
of this case, were I to suppose that these transactions prove tAis
alone. Gentlemen, they say we have préduced these to shew that




DUNDONNELL CAUSE. 69

he was not cognosced. 'We do not produce them for that purpose.
But I produce. them .for a greater purpose ; for every one of them
is worth a thousand of such witniesses as those who do not found upon
the actual experience of dealing with him. Every one of thess
1100 doouments is a witness of the highest description in reason
and in'law, to prove the fact that he was a man of a sound under-
standing. If the question were hereafter to arise, whether any
individual wes sane or insane, what would any bedy, on being ask-
ed, refer to to enable the enquirer to make up his mind upon that
subject ? He would ask, what were his deeds? If this-Dun-
donnell’s life had been e perfect blank—if the pursuer could have
said—* was he ever seen as a man in business? ‘shew us a single
thing that Dundonnell ever did,” and no answer had: been made
to this question, the pursuér might have affected :to be alarmed.
Yet when we give such transactions, we are told that we have merely
proved that the law has not set him aside as incapable. I don’t
trouble you or the Court now with referring to authority upon that
subject. I know I am speaking to a judge who does not re-
quire to have his memory refreshed upon such a case. 1am speak-
ing of what was referred to as evidence, and actual evidence, in &
_ case ‘where that came to be considered ; recollecting the view that
was taken of that matter in a case, though very impexfectly—by
Lord Redesdale; in Dow’s Appeal Cases, vol. 5, p. 231. Towart
ag. Sellers. I refer to it in order to justify the explanation I gave
of the view taken by the House of Lords in that case. Mr
M—— acquired some land. 'The person said to be insane became
deranged, and then he enlisted as & soldier, but being incapable of
doing exercise, he was discharged ; and not being fit for the com-
mon operation of field lebour, he attempted to cut his own throat
and to burn the house. He was generally known by the name of
daft ———; in short, there was a variety of circumstances proving
his insanity, which make the case to have a particular reference
to this cause. I may mention that the thing attempted to make
an .impression upon . the Court here was, that this person was
hooted at like Dundonnell. He attempted to go to the College
of Glasgow in a state of entire nudity: The answer to this was the
obligations contgined in various deeds which he granted—in his
transactions with other men having dealt with him as a sane man 3
the condition of the evidence .from which the legul inference was

to be drawn was of that kind called collateral evidence, which
urises ftom the deed. : : ' '

" ¢ The parole evidence given that he was'quite deranged from 1781 to 1804,
#% the.ovidence applying ta his,insanity genenally, sad not to the. particular mo.
* ments when the doeds were exocused. This evidence encountered by.parole
¢ evidcnce of his general sanity during the same period—and this laticr evidence
¢ corroborated by notes and receipls written by M —— Raving reference to the
¢ contents of those deeds, and shewing that Me underséosd their nature ani ef.
 fect 3 and also by the deeds themselves, which wese rational in the circum-
¢¢ stances § correborated also by the circumstances that the deeds were sttested by
“ witncsses of undoubted credit, &c. These transactions, proceeding en the sup.
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< position of his sanity, and remaining unchallenged. *Held by the House of
¢¢ ¢ Lords, reversing the judgment below, that the deeds were good.” Lord Re.
¢¢ desdale added, in endeavouring to find out the truth from contradictory evi.
¢ dence, try collateral eircumstances, as to which there can be no doubt, in order
“ to ascertain how far it is consistent with these-circumstances.”” And then his
Lordship subjoined, ¢ the written cvidence is worth a host of parole testimony,
¢ ag it demonstrates thal the evidence for the respondent-cannot be true.”

value of this transaction is, that you are to look to what was the
real opinion practically expressed in regard to the conduct of all
the parties at the time the transaction was entered into.

Gentlemen, I have mentioned to you the testimony of our witnesses
rather generally as to the inference that ought to be drawn from this
transaction : but I have two witnesses here, each of whom deserves
special mention and special attention; and the first that I call is

omas Mackenzie, the pursuer. You will observe that this is &
gentleman who professes to you, that all along his brother was in a
state of great facility—such facility as that he was not only incapa-
ble of entering into any transaction, but could not be trusted even
to express that volition, which was necessary to the execution of
this deed. 'This is the opinion of Thomas Mackenzie now ; but it
was not the opinion of Thomas Mackenzie before. Now, gentle-
men, we have recovered a great many documents, and much cor-
respondence. I cannot exactly say how many ; but I believe we
have already produced above 30: don’t take me at the exact num-
ber: I think we have about 30 letters of this person to this idio-
tical brother ; but no letter of condolence on the state of his facul-
ties ; no letters of general kindness or compliment ; but letters of
business, and the letters on which the business generally consisted
was in begging pecuniary favours from the sdiof. Take for exam-
ple one instance.

Inveriael, 18th November, 1821.

My pear KenxETH,—T just arrived here a few minutes ago, being detain-
ed by the badness of the weather, and Anne being in a very poor state ever since
I went home, but she is now considerably better, though in a very weak state ;
the little fellow (whose name is Alexander) is doing pretty well. I am under
the necessity of troubling you to indorse me a bill per £150 sterling ; this I hope
you will have no hesitation in doing, when I promise you it will be regularly
paid when due.

My rent for this farm falls to be paid on Tuesday first, and our Laird being a
man that shews no mercy, it would give me the greatest uneasiness, and would
lead to my RuIvw, its not being paid ; however, 1 hope you will indorse my bill,
and that I shall be able to meet him on Tuesday first.

I fully intended going to Dundonnell to-night, but being so late and obliged to
return home to-morrow, I find 1 will not have as much time ; and I' remain, |
with best wishes to you and Mrs Mackenzie, my dear Kenneth, affectionately
your’s, . (Signed) Tuos. MACKENZIE.

I put two marks in the place you will require to sign it at, as it will require
your name on the back as well as front. :
- o (Signed) T. MK.

(Addressed) KeENNETR MACKENZIE, Esq. of Dundonnell
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T which the édio¢ returned the following ‘answer:

My Dear Tom,—Notwithstanding my firm determination of never putting
my name to a bill for any man, I have, at your request, signed the enclosed ; but
I trust you will be able to meet it when due, as I candidly own to you my inabi-
lity to do so, owing to the various disappointments I have met with of late ; and
having many serious engagements of my own to fulfil, which I shall have trouble
and anxiety enough in providing for, owing to the distressing and indeed alarm.
ing state of the country. You have not stated for what period the bill is to be.

Mrs Mackenzie and I are happy to hear you left Mrs Mackenzie in a fair way
of recovery, and that the child is well. With our united good wishes to all at
Findon, on your return, I remain, your’s affectionately,

Signed) KrNNETH MACKENZIE.

Dundonnell, Sunday night, 11 o’clock, 18th Nov. 1821.

On the 24th May 1822, Thomas gives him an account, and asks
him to pay a sum of about L.1000 ; and on a subsequent occasion on
7th June 1824, he sends and asks him for more money, as he has par-
ticular occasion for it to pay a bill—as he says it was intended for
that purpose. I need not trouble you with the long story here,
written for the purpose of working on the mind of this man to try
if he would accept this bill—as if he meant to say, that if he did not
do it, he would cut his throat. He says in that letter, * I cannot
be answerable for my own conduct, being in a state of mind I have
never before experienced.” The following is the answer returned
by Kenneth, who was not such a fool as to be gulled by the threat
of his brother.

. Dundonnell, 8th June 1824.

My DEar BroTrER,—I regret you should have put yourselt to the trouble
of sending a bearer purposely with the intelligence that your creditors were ¢ de-
termined o be at me without a day's delay,’ as it was only what I had cause to
expect, sooner or later, when you put me in their power, and on the sabject I
have nothing farther to say, than has already been communicated through my
brother-in-law. I have perused his letter to Mr Kelly, and am at a loss to know
why or how it should have stunned you so much. You surely were not so un-
reasonable as to expect that I was to pay such a sum as that demanded, without
first endeavouring to ascertain the justice of the claim. I feel it unfair as well as
unjust, and shall certainly resist it, though ultimately T may be made liable. I
have no desire to ¢ feed lawyers longer.” I never had, though, to' defend my
just rights, I have been driven to it, when my ruin seemed to be the object of
those I had to do with, and that without. regret or consideration on the part of
those from whom I might expect most. I have every wish, and ever had, to be-
friend you and your’s, as far a8 my own limited circumstances will admit ; be.
yond that, I cannot reasonably be expected to I have been much injured,
and by various persons, as you well know ; Lut I confess this business hurts and
disappoints me most. However, I shall direct my agent to have it set at rest,
one way or other, without delay ; and be it adjusted as it may, I trust I shall
not have to accuse myself of coming short of any promises I may have made to
you, notwithstanding what you insinuate to the contrary. I ever am, your's
truly and affectionately, (Signed) KENNETH MACKENZIE.

(Addressed) - To T. MacxExziE, Esq. Findon.

- Now, gentlemen, you will observe that, letter after letter, the

pursuer himself 13 always dealing with his brother as a man fit to
transact business; for he not only asks him for pecuniary fa-
vour, which, if there is any sincerity or truth in his present opini-
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on, he ought never to have asked him for —but he enters into trams-
actions with him of -a more serious nature connected with third par-
ties. In the year 1824, it was necessary for Kenneth Mackenzie
to go through the solemuity of ratifying before a magistrate a bond
to his mother ; and if Kenneth was at that time incapable of rati-
fying it, it was an act of fraud on the brother to permit him to go
through it. Nevertheless, he ratified the bond, and T/komas Mac-
kenzie acted as the justice of peace om that occasion. He as & ma-
gistrate was bound to take no ratification by 2 man whom he knew
to be incapable ; notwithstanding that, he took thut ratification in
the year 1824, three years, you will observe, after the date of the
deed now sought to be set aside, which -is important in reference to
the disease that this man was subject to, which was always growing
worse and worse in time and space. Three {ears after the date of
the deed, Mr Mackenzie had occasion to ratify another bond in fa-
vour of Lady Camegie for 1..6000 ; and Thomas acted as @ justice
of the peace upon that ratification alss. This was giving Lady Car-
negie, and all the world the most solemn attestation that, in his opi-
nion, the man was fit to do business to the extent of L.6000 in
one transaction. .In the year 1824, Kenneth Mackenzie made a
trust conveyance of the whole of his estate to his creditors, in favour
of the late ﬁ: Scott, accountant, and at that time Thomas Mac-
kenzie witnessed the infeftment in favour of Mr Scott—he
witnessed that proceeding carried through, by which Dundonnell
was to divest himself of his whole estate, without ejther whjspe;iel;f
or suggesting it to Mr Scott or the creditors, thatall these proceed-
ings were inept. Gentlemen, Thomas himself failed, and his brother
being a considerable creditor, Thomas called a meeting of his eredi-
tors, and Kenneth among the rest, Now, if there was one credi-
tor that he held as incapable of understanding his affairs, he was
bound not to deal with that creditor; nevertheless, he, in the year
1824, wrote to his brother a letter, which I need not read to you,
bat in which he tells him that there was to be a meeting of his cre-
ditors ; and on the 15th November 1824, Ae sniites him lo attend .
that meeting, and to transact in the affair, telling him that a deed of
accesston lay for the subscription of all the creditors, and snvited Ken-
neth kis brother to sign the deed. ‘This is the practical evidence at
the time, of the gentleman who now tells you, that during all this time
Dundonnell was totally incapable of managing his own affairs ; that
is to say, he is capable to Zign every thing in my favour, he is per-
fectly capable to sign a deed of accession, and to sign bills for me ;
but whenever he prefers his wife’s family to his own, then his mind
is totally gone, and his deed is to be set aside.

‘We now come to the evidence of the doctors. Bome of them
said he could understand detached propositions, and X think one of
them added, that he could understand two, but not the effect of the
deed, One of them said he could go near a fire when he was oold,
or put on a coat when he wanted it§ but more than acting from the
impulse of his bedily sensations he conld not do. Now, gentlemen,
against that, I am entitled to bave you to look to every one of
‘those letters. Talk not to me of the time you waste ; whether you
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will sit here till Seturday first or Saturday next week, I care not. ¥t
would be most advantageous to you, and it is my duty, understanding
the impression which may have been made already on your minds, to.
desire you to read these letters; not that 1 will trouble you
by reading them now, but I request that you may do so =fter-.
wards ; and see if they be not rational letters.. That lunacy ad-
mits of intervals in which a man may be made to do a deed xa-
tional in appearance merely, is quite true; but Dundonmell’s ma--
lady was confessedly a growing idiocy. I do not spesk of his let-
ters as important, but absolutely conglysive on the whole case.
. SBuppose the sdiof was now alive, and you were about to try
his capacity, and that you had called him into your presence, and
said, ¢ 8ir, sit down there and write me a story; invent me a ra-
tional tale, or give me an account of your journey from Inverness
to Edinburgh, or from Edinburgh to Inverness; write me g
sensible letter to any creature:” if that man had done so, what re-
mained to be said? Do me not the favour, but your ewn con-
sciences the favour, of reading those letters ; and you may let the
Ross-shire folly rage 3s it pleases, justice will be done, And, gen-
tlemen, just to shew you this, I request my friend to do me the-
favour of reading two or three of that man's letters to yau; I do not
care which, '
Mr Rutherford then read the following letters :—

Kenneth Mackenzie, Esq. of Dundonnell, to Mrs Gillanders,
Castle Street, Inverness.
: Aberdeen, 24th January,
(Post-mark, Aberdeen, 24th Jan. 1808.)

My DeaR AunT,—I take the liberty of writting you those few lines to in--
farm yeu of my present situation, which I hope you will not be offended at me:-
for acquainting you. I was at my cousin Abey marriage, who married, Wed--
senday last, one Mr Chyne, a very rich man, and set away immediately for -
Edi.uln.u-gi T went along with them 30 miles, and was not willing to part with
them. My uncle left Aberdeen this very day. My dear aunt, I have not heard"
, from my father since Mr K. came; the cause of it I do not know. I am very’

ill sitnated at ﬁ‘mem with Mrs Kennedy—God knows how—] have no life with"

her,—she has left me so broken-hearted, that I think my very life a burden on
the face of the esrth, I have not acquainted my father of it; even suppose I.
should dp it, he would not believe it ;—many a one did not meet with such diffi-
culties a3 I have put an end to their life..—The only worthy friend I have has.-
Mrs Mackanzie, who is a very kind friend. I don’t know what I would
do bus for her. I wish to know yowr advice what I shall do, for whether my father
@ives me lieve or not, I shall net_ stay here longer, because I intended to write.
you about it. My whole desire is the army ; a commission is very easy gotten
just now ; and if my father does not get it, I shall not refuse an offer I have just
now ; however, I have three months notice, and if you don’t approve of it,
mention it in your letter to me, say to a friend. I should have written my cousin
Frank, but something slways put me out of the way of writting him; however,
few likes him so well as Kenneth does. Whether he believes it or not, that is
my mind all at once. 1 trust you will write, Dear Aunt, in the course of the
next week at farthest. I have nothing more to say just now. Give my compli-
ments to my dear cousin Frank, to Miss Abigal, and Alexander, and s{l enquir.
ing friends. I am your faithful friend till death,

(Signed)  KpNNETH MACKENZIE.

Ecuse my bad writting and spelling. Direct to Mr Kennedy charge.

Mrs Gillanders, Castle Street, Inverness.

c I
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Kenneth Mackenzie to Miss Mackenzie, care of Henry Anderson Esquire three
I Chares Wharff London, Aberdeen 25 ?nny, 1808. : .

My Dzar Cousin,—I suppose you dont recolect such a freind aa your old
acquaintance Kenneth, but I take.the liberty of writing you but I hope will ex-
cuse me. My Dear Cousin Abbey that told me about you whois now married *
to one Mr Chyne a merchant at Aberdeen, two days ago ; our uncle Symon came
to the marriage, they are at Edinburg to remain for afew weeks My Dear Cou-
sin, T am at present very ill situated ; I did not hear from my father for a half year
ago, the cause of it I dont know. I did not hear from Jean since I came to Aber-
deen last, Sandy never writs me, or yet Tom. they are both at Ediuburg. My
dear Cousin, Abbey desired me to mention to you that she would write you on
her return ; the Army is my whole Inclination, and tell me dear Cousin, if you will
approve of it or not. There is nothing hardly would give me greater pleasure
than to heatr from you. My Dear Cousin tell me when you hard from your fa.
ther. Sandy is turned such a greit man that he does not care for me, but I cannot
help it. 1 am Cousin Abbey greatest favourite and I was yours when you left
the country, but I dont but you have changed your mind since. Mr Kennedy
does not use me well. but my father does not know how I am used, nor yet
would he believe it from me. she is a very bad tempered woman as ever was
born. Deur Cousin she has made me so broken.hearted that I think my life a
burden. I thought several times to write you but did not know your direc.
tion—

" My Dear Cousin, I have nothing more to say at present, but I trust you will
, write me soon, before Cousin Abbey return, and shall be unhappy till you write
me. I hope you will excuse my bad »pelling and write. I am your ever faithful
Cousin, believe me till death.
(Signed) KENNETH MACKENZIE.
Drectd to me K. Mackenzie care of Mr Kennedy, Minister of the Galick Chapel
Abcrdeen

Kenneth Mackenzie, Esq. to Miss Mackenzie, care of Henry Anderson, Esq.
Three Chares Wharff, London. » 58

Portsmouth, 5th June 1813.

Mv Dear Coucin,—I received your kind letter sometime ago, but owing
entirely to my laziness, has been the cause, of my not writing to you sooner;
but I hope you will excuse me as you know as well as I can tell you that it
was not for the want of will, but entirely owing to my indolence ; I am getting
so tired of being a feather bed Soldier 1 wish to God I had gone out as a Ca-
det in some regiment before I remained in a Militia Regiment. T am getting
quite angry at my self for remaining so long as I have done, doing nothing,
only being in reverence of those whom I despise. I hope I shall get some
other appointment soon. I am sure you heard of the Jisturbances in the High-
lands of Scotland ; there is a Regiment to be formed of these men, and sent as
a local Militia to Lord Selkirks property in Canada.in America; both Officers
and men are to have permanent rank, and will bave so much acres of land. I
hope it will answer. Captain Munroe of our Regiment is going to get a Majority
from Lord Selkirk ; I expect a Company in it; I should rather accept of a
Lieut. thane remain where I am, I would be so independent df my friends, it would
be to me a great blessing to be out of reach of their malicious tongues, for I
should never see them any more, if that was to happen—I dont think there
would be much lamenting upon both sides; Iheard of your friend Mrs Cheyne
lately from some person that came up from Aberdeen. She is an impudent
woman, she wrote me a few linés, hopping I was turned out.a different leafe
from what ‘I was when in dberdeen ; God knows she had much nead of turn-
ing out better thane she was, for if she did not I dont know what she would be
fit for—Miss Cummings Cousin is gone into the 93 Regiment about a year ago.
He has been very lucky in getting out of a Militia Regiment, he’s far up in the
Army List.—The Captain Grant you mentioned is at Inverness recrniting ever
since I joined this Regiment. I had a letter from R. Campbell, he is doing very
well in Calcutta, the Regiment is lying in the East Indies. He tells me it is the
finest climate in the world. they live very cheap'in that quarter. What do
you think of the long march my late Regiment got all the way. from Glasgow-
to fort Cumberland in Hampshire, Six hundred miles. it was lucky for me that



DUNDONNELL CAUSE. 75

T left them hefore that time; they tell 50 pounds did not carry them—they weke
very ill used : I am sure I felt very much for them ; all the Gillanders is .gone
home to Inverness, they did not enjoy good health while in London.—1 am
told Frank is toming into Rosshire as Captain in place of one of them that re-
_signed, I am ‘sure he wont like it well for they are dirty set of fellows in the
Regiment.—I have nothing more to say but hope to hear from you soon
I remain My Dear Cousin
Yours most affectionately
(Signed K MAcCKENZIE
' - Capt lnver Malitia
P.S. Excuse Blunders
(sigd) K. M*K.

The Lord President.—Do you make any objection, gentlemen,
to putting these in evidence? Have you any objection that the
whole parcel be referred to the jury ? ’

Dean of Faculty—We have no objection; they are only read
now as parts of the speech.

Solicitor-General (in continuation)—Now, gentlemen, I have read
. these two or three letters to you, not in order to supersede the ne-

cessity and the duty of your reading them all, but merely to shew
you, on better evidence than mine, that they are not the letters
of an idiot. These are not letters selected from the holo ph
correspondence of Kenneth Mackenzie as being the best. ﬁad
them as you may, you will find no letters denoting more incapacity
than these. That the pursuer may, or anybody may find in them,
little bits here and there, that seem to be frivolous and jocular,
and, as we have no good means of knowing the subject, silly and
unintelligible, is extremely probable. I know no man’s corre-
spondence in which the very same thing is not to be found. My
friend, Mr Robertson, who read some of his letters, and who always
read them with a tone, and a look, and a gesture, that gave them
the construction that he wanted to put upon them, found only one
addressed to his wife; and in the conclusion he subscribes him-
self ¢ your sulky, dorty husband Kenneth Mackenzie,” a very in-
nocent jest among spouses. The absoluteness and conclusive-
ness of his capacity for business is to be found in the general
state of his mind, proved, as shall be proved by the opinion of the
witnesses, and proved by his transactions, admitted by the business
done with him, demonstrated by his own correspondence, and which
fully justify the account that I gave you of him generally, that he
was an intelligent, kind-hearted, sensible, obstinate man.

And now with respect to the alleged fraud that has been prac-
tised in the execution of the deed. You will observe, before I
say any thing upon this part of the case, that if there was no inca-
pacity and no facility, then you have nothing to do with the fraud.
If he was, as I maintain, a man who was fit to manage his own
affairs, that is sufficient. I do not understand that even the pur-
suer alleges that this is a deed which can be cut down by the alle-
gation of fraud alone. But let us see the whole separately and to-
ﬁc‘aather. Supposing him. to be facile, where is the evidence of the

ud practised against him? Of the pursuer’s evidence 1 shall
speak hereafter ; at present I say nothing about that part of the
case. I refer simply to the history of the execution of that will.
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It originated in the mind of this individual. It is needless te
found upon little detached circumstances that we think favourable
to our own case. The only sound understanding of it must be at-
tained by looking at it as a whole ; and accordingly my statement
to you on this part of the subject only consists in simply tracing
out the progress of this deed, from its first conception till the time
it was closed by the death of the testator.

Now, if we look to and view every thing about his settle-
ments, surely I must leave every thing out of the gquestion
about another settlement, which we have heard something of,
in 1817, in favour of the pursuer; because you will observe that
that settlement, in the first place, never was delivered, and in the
next place stands revoked by the deed now in question. If this is
a good deed, we need not talk of that scttlement. Now the ques-
tion with respect to his sanity or fitness, or the fraud practised
against him in reference to this will, begins when he first began to
think of his own settlement. When did he begin first to think of his
will, and when did he express and indicate his intentions of making a
will ? In his marriage contract,~~when he gave instruetions for disin-
heriting 'Fhomas and his family. What kind of a will do you think
would be natural to his mind and station ? Gentlemen, the fact
that I have set out with, I think, explains all that has taken place,
viz. that he had a rooted, and natural, and just determination to dis-
inherit his brother. This may seem to you strange, and I am told at
least in this case that it is strange. } have not been accustomed to
think it strange in actual life, that any man should make a succession
to himself contrary to the course of our law, or to what is best in our
private judgment. But we are told that there was fraud or inca-
pacity. Now, let us see whether that be true in relation to this
party ; and I state to you in general, that this Kenneth Mackenzie
had a determination, that this man should never inherit either his
honours or his succession by the name and title of Pundonnell.
That he had that opinion, is & matter of evidence; and it will be
proved. And lest the existence of such an opinion should be
stated as cvidence of folly ‘or of want of intellect, I think it right to
fortify myself in the statement of those circumstances which made
that opinion absolutely necessary in the situation in which he stood.

Now the first circumstance which made this & natural and irre-
sistible feeling, was, as I have told you, that Thomas tried to disin-
herit him. Thomas tried to prevail on the dying father to take
bis birthright from his elder brother; and in so far as the land
was free, and his personal property was concerned, he actually suc-
ceeded in that attempt. From that moment Kenneth cherished
a resentment against the pursuer that never abated. ¥ do not
mean to say that during the rest of their lives he absolutely
banished this man from his house. I do not mean to say that he
always treated him with a personal rudeness, and with ostenta-
tious dislike to the eye of the world. A man may carry dislike
against his brother whom he has resolved never shall succeed him,
and who, nevertheless, may look upon him with a superficial civili-
ty. But from the moment that Thomas tried to take the lands




DUNDONNELL CAUSE. 71

from him, they were in nature no longer brothers; and I camrot
‘state this more strongly than by méentioning, that, in the following
year; when they had to attend their father’s funeral, these two bro-
‘thers could not be united in performing the decent obsequies of
their father. One witness was called, and he told you that there
was itothing peculiar in' the funeral ; but he met the procession at
the Muir of Ord ; the ¢orpse was by that time removed from In-
verness j but it is a fact that, on that solemth occasion, the one
stobd upon the bne side of the street, and the other upon the oppo-
site ; neither would move first: and although such conduct was
absurd, and criminal, yet when they did not join their hands, ot
mingle their tears over the grave of their common parent, this
speaks volumes as to what was passing here, (laying his hand upon
his heart) betwixt the brothers upen that solemn occasion.

1 have mentioned the part that Thomas had actéd in anothex
proceeding in which he had been already detected; and here I
may state that nothing could be more offensive to Kenneth’s mind
than that when Thomas got from him the two letters agreeing not
to challengé an ineffectual settlement, on condition that he gave
a large sum, I belive £3000, to their sister, Mrs Ross, Thomas
took the benefit, but refused to submit to the burden of that tran-
saction. Then, there was a farm hecessary to be possessed, if he
cofisidered his comfort in ahy shape, by Dundonnell, the lease
of which did not expire for some years after George’s death. Tho-
mas knew of that lease, but Kenneth did not; and Thomas at-
tempted to get a lease of that farm from the factor of Mrs Mac-
kenzie of Cromartie. He was within ah inch of getting it ; but he
was foiled, and Kenneth expresses his opinion in the strongest terms
in the following letter to Mi Macbean, describing that transdction.

My Dxar Sir,~~As I perceive my brother Thomas is now here, I requeat
{ou will take the opportunity of waiting upon him, to express how much I feel
utt in his taking advartage of me, by inducing me to write a létter, which, I
Hin givén to uhderstand, may be detrimental to my interest ; as also the part he
has acted with regard to the farm of Achtuscaild, which, unless he withdraws,
will make me, with regret, have no communication with him whatsoever ; and in
a way he little thinks, I will be upsides with him and all his advisers ; and, there-
ore, I would recommend of him not to irritate me, if he consult his own inte-
rest.—I rerhain, my deat Sir, yours unaltefably,
18¢h June 1817, (Signed) Kennern Macxerzie.

\

Besides this, Thomas, immediately after the father’s death,
embarked in a course of litigation, not merely with his brother
Kenneth, but with the whole of the family, so as to make their
lives miserable. And not only did he bring actions against them, but
threatened his brother with diligence. The first threat appeared
in 1820, stating, that unless a sum of money was paid, he (Thomas)
intended to raise an action for recovering what had been due.
Now, gentlemen, you will perceive that these were causes enough
to create hostility between them; and although the pursuer was
not sparing in strong words yesterday, I have no pleasure, and
feel no necessity in imitating him to-day ; and therefore I shall
vefrain from stating what I am afraid the witnesses must state
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respecting certain other things in the conduct of Thomas, with re-
gard to his brother and his family. He was a man in constant dif-
ficulties. On this account he was beset with messengers, and in-
volved his brother-in-law and his family in constant discreditable
and painful transactions. Of his personal habits, I shall say no
more, than that certainly they could not increase the. love of his
brother, or promote the harmony or respectability of the family.
So far as we have yet advanced, there are sufficient reasons to ac-
count for Kenneth’s resolving to disinherit this man. The fact
Is certain, you see it indicated in the marriage contract ; you see it
in the letter, where he says “ I skall be upsides with kim in a way
he_does ot think of.” 'There was a proposal under the kind and
judicious influence of Mr Macbean, the agent and friend of both
parties, and an attempt at one time was made for a reconciliation,
and they were reconciled apparently ; but it was only skin deep—it
was but for a moment and could not be sincere. :

Such, Gentlemen, were the causes of the hostility between the bro-
thers; now mark the progress of the deed. When any thing like fraud
is practised, the transaction is gemerally hurried over. But ob-
serve the gradual steps taken in the preparation of these deeds,
which extended over a period of two or three years. Observe the
judicious and respectable men employed in their preparation and
execution. On the 31st August 1819, we have the holograph
instructions of Kenneth intended for Mr Macbean as agent.
Now when I say that they were holograph, don’t misunder-
stand me. The pursuer gravely gave you to understand yes-
terday, that when a person gave instructions for the making of a
will or of a deed, he ought to be as it were hermetically sealed—
that no human creature is to be allowed to speak to him, and that
the smallest appearance of any advice, direction, or suggestion, is
fatal to that deed. 'That is not in my opinion the way in which
any deed is, or can be made ; therefore, when I say that this is ho-
lograph, I don’t say that the deed was absolutely without the
slightest suggestion, the exclusive work of the party. I mention
this, because there is one passage which has been taken notice of,
viz. the grant of the legacy of £6000 to Mrs Ross, excluding the
Jus mariti: by which exclusion the debts of the husband or the
diligence of his creditors cannot attach the provision intended for
the wife. . Thus it provides a legacy to Campbell of £20 a-year, if he
shall be in his service at the time of his death. .

Deax oF Facurry.—The original of the legacies is not in ex-
istence.

M=z RoBErTsoN.—It has that condition of £20 only subjoined
to Roy’s copy as verbally added by Dundonnell.

TaE SoLicitor GENERAL.—We have these instructions on the
31st of August 1819.

Now, you will observe that the person said by the pursuer to
have concocted this deed was Mr Roy. If Roy is the man he is
said to be, he could have induced Kenneth to make a deed in his
favour at that moment, without the intervention of a third party—
but upon the 31st day of August 1819, Dundonnell gave hologreph
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instructions to Roy, in order that they might be sent to Mr Macbean,
" in whose office Roy then. was ; and he accordingly sent them, of:
which we have evidence in a letter in. the following terms from
himself to Mr Macbean, (see page 11) look at and read this letter ;-
and if the contents are-at all incorrect, I will give up this part of-
the case. Mr Macbean kept them, and he wrote to Mr Roy on the

13th September 1819, in the following terms :— :

¢ As I know both Dundonnell and you yourself would expect me te offer
candidly my advice in auy thing that concerns you or him, I have no hesitation
in recommending an alteration in the destination of the proposed taillie. What-
ever Mr Thomas’ conduct to Dundonnell may have been, I think neither his nor
Dr Ross’s family ought to be overlooked, or rather, I think they ought to be:
called next after thesheirs of the marriage, and perbaps after Mrs Mackenzie's
liferent. I shall therefore frame the draft on that footing. 1 shall endeavour to
have it in a packet at Dingwall by Saturday or Sunday next. 1f Dundonnell,
however, remairs still of his former opinion, as expressed in the copy of his let-
ter sent to me, I would like that the alterations and completion of the settlements
were managed by solne other man of business. . There is, besides, a propriety in
this, and I know Dundonnell will not take it amiss,”’ : .

It is impossible for you to consider these letters too carefully,
because you will there perceive that the objection to the exclusion
of his brother’s family, is stated to Dundonnell by Mr Macbean,
calmly, sincerely, and honestly, as between one friend and an-
other. . '

I shall now beg my friend Mr Rutherfurd, to read Mr Mac-
bean’s letter to Kenneth of the 16th, and his letter to Mr Roy of
the same date.

ZENEAS MAcBEAN, W.S, to KENNETH MACKENZIE, EsQ.
of Dundonnell. -

16¢h September 1819,

Mr Roy handed me a copy of your letter to me of the 31st ultimo, with ' the
relative instructions for preparing your taillie and settlements, the drafts of which,
viz. of deed of entail, and trust-deed relative thereto, I have framed, and now
send it in a packet to you by the mail coach, which carries this to Dingwall.
The reasons which induced me to recommend an alteration of your instructions,
8o far as to introduce your brother’s family and your sister, and her family, into
the destination, after the heirs of your own body, I mentioned to Mr Roy in my
letter to him of the 13th current, and of which, to prevent necessity of repetition,
Y annex a copy.

P.S.—1t has defied me as yet to get your loan arranged.

ZNEas MacBeaN, W.S. to RoBerT Rov, 16¢h Sept, 1819.

T have received your letter from Forres. I leave this on Sunday, and shall be
at Relugas, Ardclach, and Campbeltown, next week, at Inverness the week after,
then at Dingwall and Tain, and back here n%un on the 20th of next month. I
shall give orders to honour your drafts on Dundonnell’s account. I have pre-
pared and sent by the mail, draft Dundornell’s entail and trust-deed in packet to
Dingwall. ’

I am to be at Campbeltown, as already said, on the 28th. Perhaps you can
see me on your way south. :

P.S.—I have just got the draft of Dundonnell’s bond for revisal.
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 Gentidurén, cbserve tiiwé My Masbéan had devintéd from. the -
stuttidis§ #nd e weitss his client. concenting i, and enelobes &
dopy of the lesiex whiek lré seut to Mi Boy. Now, in that wey,
nict éitly Mr Réy, bat Kemidth. Mavkenzie weré told. disti of
the prapssdls of M’ Midbedn, sod of thé alteration in the deed thiat he
proposed to tuake, My Machesn will be called before youj; and
he will tell you his ressene for propedimg to maks suck x settlement,
and refusing to execute the one sent him by Dundonnell, and that
it was not on aecount of the weakness of Kenneth Mackenzie—He
was the law sgent of that gentlemaw at the time. He knew him
perfectly ; and hie considered him to be & man as fit to execute &
as any ove. But, Mr Macbean thought it was imprudent to
disinherit the brother absolutely ; and that it was not preper to exe-
cute a deed in favour of orte of his owwm upprentices; amd he sxys,
if you are for executing the deed contemplated, you should
another man of business to do it. It will be proved to you that
Kenuieth expressed the greatest possible displeasure at Mr Mac-
bean for not following ot his instructions, and fer not following
them out instantaneously and articulately. He almost entirely,
aid fronr that moment, withdrew his busitess from tirat gentiemsen.
He was resolutely bent on the éxecution of thit deed, and ke took
the advice not te do ft, vety fll. Here wits the plece of chiy i the
hands of any than who cliose td moald hint! Afr Machean inticinied
that he refused to extend the deeds, because Roy was his ownt ap-
prentice. HMe goes t6 Mt Macandrew, and why ? Fitst, beécause
there wds not 4 legal practitioner ini Inverness of greatey
bility ;~—and in the second place, because that individusl beean
his country agent and factor for about three years before this time.
Without making any supposition inconsistent with the character
of that respectable gentleman, these are surely sufficient reasons for
his béing eniployed. It is another curious circumstance in this
swindle wpon poor Duidennell, that Macandrew suggested a differ-
énit getitleman frorii éither Mr Msachéan or hithself. In 1819,
Dundonnell shewed Mr Macandrew Kfr Macbean’s scroils ; but he
declined the responsibility of the employment, and suggested Mr
. James Short of Domearn, imother conspirator with whem Dundon-
niell Had had some ttansaction, 48 & person proper o write ot
the deeds. Well, the deeds after this were semt to Mr Stn-
art ; but Dundonnell having got himself into unusual habits of
inactivity, never could summon activity to have them extended,
which she#s the total Absente of all haste and precipitaney ift their
cbficoction and execation. He delnyed writing to Mr Stuart, for
nekrly & year, in point of fact he did not write to himt at all. But,
about & yedr aftér this pétiod, we coirte to the next stage in their
history.

1 the now to call your attention to the following important let-
ter, written by Mr Roy to Dundonrell, in which he repeats his re-
quest that he might not expose him by disiaheriting his bro-
ther ; thus falling in dnd toiticiding with the advice givén by Mr
Macbean to Dundonnell, (See page 15.) Having got this warn-
ing, Mr Macandrew happened to be at Dundonnell on one of his
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pttiodical visits an business ; and on that occasion Mr Macandrew
18 furnished with weittén instructins to make a deed for Dundon-
nell, and he will tell you that these instructions were given persen-
ally by Dundonnell. I found on the fact that the mstructions were
received 3 and it is demonstrative evidence that after the lapse of a
yeax, he retained his fothter ideas, and adhéred to his original inten-
tions, Had Macandrew wished to push the execution of these deeds
which had reposed fromi 1819 to 182}, he might have got them
exectited before ke left the room ; but it was not tsll the month of
Augest, 1821, that they were executed. Roy and Macandrew ge
a fishing or shdeting fotr a day or two, leaving Manford to extend
the deeds. He gets one deed extended and executed by Dundon-
aell, and recerds the fact in his diary, that the deeds were read over
snd witnessed by him and a carpenter of the name of Fraser ; and
after the execution of both deeds, he tequested Fraser to make &
tnemorandum of what had taken places Much has been snid
" sbout this diary and this memorandum. Now, as to the diary of
Manford, what isit but & log-book of his life. Burely you are not to be
led away by such rank trash as we heard t’other day, although, I dare
sy, you are destined to hearmoreof itbefore the caseis closed.

Then, what evidence have we, either of Mr Macandrew’s or Mr
Rey’s interference~the formeris nevey heard of during the whole his-
tory of the transactionswand the lattér, only in ltis honourable and

rous intetference in bebalf of thte children and family of the
Dunidorenwil, dotoi to thé yenr 1826, when Ae died, nover an-
wonnced that daring oll that time he ewus held ander thraldom s he
fiever \rote @ line or spoke a word to a common friend that that deed

The pursuer objects that the Roys were chiefly present at the
death-bed scene.  But who would you expect to be present apen such
su oteasion, but the relations of the dying man? A great deal
has been attenipted to be made of the alleged toast. It is & cir-
cumstance utterly foreign any how to the true merits of the case ;
but is well ealculsted for popular effect. The answer that I make
to it is, first, that Mr Roy, whatever he might have expected, had
no eettainty that he was to shoceed, and that therefore it would
have been eruel and absurd to have assumed the station of heir;
and second, that afver all, neither the words nor the semtiment as-
¢ribed to him, were ever uttered. The pursuer’s cvidence tonsists
sulely of a Mx Douglas, who admits that he does hot rémembex the
words. The defeirders shall show by others who were present, that
instead of drinking the pursuer as the heir to the estate, he only
proposed the healths of his and of Dr Ross” children, as the repre-
sentatives of the families, which in strictest truth they were. ’

Let us now attend to the case of the pursuer. He is bound,
first, to prove either absolute incapacity, or second, facility acted
upon by skilful fraud.

Now, with respect to capacity, I dont think the better of the pur-
suer’s case, that when in a situntion in which he was called upon
to produce all the evidence applicable to it, that he has inexcus-
ably kept the best evidence back. The man who prepared this

¢
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deed is alive and accessible, but he has not ventured to call Mr
Macbean, or Mr Macandrew ; and the idea that the pursuer as-
signs for this—that they areall in & conspiracy against him,—is too
ludicrous either to be stated or refuted. Of the thirty or forty wit-
nesses which he called, if I counted right, there were 14 or 15 of
them direct hissing hot from the county of Ross, and these in many
respects not the best evidence which could be adduced. I was
struck with the paucity of those who profess to have done business
with Dundonnell. The pursuer has not gone into the half of this
man’s life ; look at our evidence,—observe that table loaded with the
!‘)[fhoofs of the numerous transactions in which he had been engaged.
. Then observe how the witnesses they have produced in many re-

spects vitally contradict themselves. Mr Neil Kennedy, who
told you that this lad was an idiot, wrote to his father that the lad
did not want sense or affection, but that he was a little thoughtless.
After this, what care we what he says in 1831, when contrasted
with his written evidence at the time when the facts were fresh in
his recollection. Then Mr John Kennedy gives you exactly the
same opinion that his brother gave.

Then you have a witness of the name of Collins, who is now
very confident of the idiocy of this man, and yet he told you that
the letter produced, dated 25th December 1818, from Mr Mac-
kenzie of Ord to Kenneth, relating to a transaction of some bonds,
was written by him to the dictation of Ord. He wrote to this man
who he professes was an absolute idiot without saying that he had
ever hinted to Ord, that he was a man totally incapable. - Not
only so, but this Mr Collins, who was the clerk of the British
Linen Co. stood by, and saw the drafis of Kenneth Mackenzie ho-
noured in the same manner as the drafts of any other person on
that Bank. Then we have Alexander Robertson, who was pretty
clear that he was incapable of doing any business, and yet that
gentleman purchased a horse from him, and wrote to him in June,
1825, after the date of the deed, treating him as a’'sensible man,
and qualified to do business also. He was the person who was
employed by Dundonnell to act as joint valuator of some sheep, and
instead of saying, had he considered him incapable, ¢ Sir, I can-
not act for you,”” he acted on that order of Kenneth’s, and did
business on his order, and he could not have done it upon a bet-
ter. Then we have that most singular witness, Mr Mackenzie of
Millbank, who tells you just the same thing, and we have from that
gentleman two letters, one dated, 7th Jany. 1823, in which he says,

¢ My dear Dundonnell—I am happy to hear of your being well since I had the
pleasure of seeing you ; indeed, I have seldom, if ever, felt so happy as while
under your hospitable roof. Mr Davidson continues to talk in rapture of your
kind reception of himself and his friends, which was truly in the style of good
old times. I am concerned at not being able to fulfil my promise of passing
Christmas with you, which is quite out of my power, from causes which I cannot
obviate.”

Then, in his subsequent letter of 22d Dec. 1824, (observe, they
all went to the idiot whenever they could turn a penny. by him), he
says,
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¢ My Dear Dundonnell—I am bappy to hear of you occasionally, and that you
are well, though circumstances put it out of my power to see you, however much
1 would incline it. The chief cause of my writing you now is, that I have taken
a desire of possessing Auchindrean as a farm, should I be so fortunate as get it
on fair terms ; and, since no sale took place, it will rest with you and your
Edinburgh friends, to treat with me about it. If I took the farm, I, would, of
course, take stock at valuation, and give satisfactory security for its amount.
Now, my good friend, let me hear from you about this. I wrote, two days ago,
to Mr Koy, that if it was to be sett, I would offer for Auchindrean, but yeu will
probably hear from him, before 1 shall.”

This is the idiot.—They all are willing to deal with him, and
here is a man willing to take a farm from him, one of the very
best farms upon his estate, and yet has the assurance to tell
you, that from his earliest years he always reckoned him to be ut-
terly incapable of doing any thing. Then we have Ninian Jeffrey,
who had asked Kenneth o sign a bill for kim, which he, the
idiot, refused to do. He was sensible enough not to sign a bill,
but not sensible to make a deed. I do not mean to say that they
have all perjurc] themselves, No. They have only been afflicted
with a moral disease—an epidemic, a local distemper, which has
infected all Ross-shire. I give them all credit as to the reserved-
ness of the man, though they may on that account have mis-
taken him; but let us see after all what they state. I at pre.
sent say nothing at all about their opinion, because, before appre-
ciating their opinion, it is right to know upon what it is founded.

Now, observe this great fact, that not one of them ever attempted
to do business with this man.—Many of them never even attempt-
ed to speak to him. They held him incapable of rational speech.
Now, what are the other facts.— You find in general that they consist
merely of selections of those eccentricities and detached parts of
the life, or a few unexplained foibles or fooleries of the conduct, of
Dundonnell, which it is peculiarly necessary for a jury trying such
a case as this to guard against ; because they occur in the life of
every man, and are easily selected. There is no man, however
sensible, out of whose life absurdities could not be easily picked—
absurdities not merely of speech, but of conduct. You, gentlemen,
are sensible men ; and, yet I doubt if there be one of you out of
" whose lives there might not be picked absurdities as gross per-
haps as those of Dundonnell; and yet none of your friends ever
thought of cognoscing you. I know no friend, out of whose life I
could not produce absurdities fully as extraordinary as I have heard
to-day, or could hear in any case of this kind. You are to look
at the full life, and not at parenthesis. You are to look at conduct
ratified by reason, and not at excentricities which arise from ridi-
culous, absurd fancies at the moment. What does not biography
teach, more than the little eccentricities of great and sensiblemen ? It
is for the sake of eccentricity that a great part of biography is valued.
I have heard of a great poet, who used, in the presence of respect-
able persons, to drink his claret out of a cup made of a human
skull—yet, no ene thought the noble poet was insane. I have
heard of a man, I may almost say I knew him, who sat in the
company of respectable persons, and made a repast of parts of the
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human body—collops of men und cutlets of women'!!! I have
heard that a great lawyer, perhaps I might call him a Lord High
Chancellor, who went to a horse-race in a sedan chair!* I have
known an excellent member of parlisment, go into a china-shop,
and smash every article of crockery that came in his way! These
are whims ; yet surely you would not say, that these * follies of the
wise,” are marks of incapacity.

Again it is said, that in his early youth he was incapable of
learning. This evidently is false: and I shall prove the falsehood
under the hand of the very man who makes the assertion. )

That he was a learned person I do not say, but thé asser-
tion that he could not learn is false; for I shall prove that he
examined the sacred writings—that he was u reader atd explainer of
the Scriptures—and that piety was one of his distinguishing features,
Then we are told that he did not associate in his youth with children
of respectable people. This is not true.—We will prove the fulse-
hood of this assertion by the parents of the youths with whom he
associated. It is said, that he was about to maké a discreditable
marriage. This also is false. But, in point of fact, if true, it
would be no proof of mental weakness, but, on the contrary, was
an ingenious invention to get free from the thraldom of the indi-
viduals under whose charge he then was; and in point of fact, it
did liberate him. Then in the army, it is said that he was inca-
pable of being made an officer,—and that he was obliged to depend
upon his subalterns for going through the duty required of him
by the commanding officer. Again  denied. We shall {noduce
evidence of its falsehood, not such as you have heard, but the
evidence of his command:'.ng officers. I do not say that he could
g thmugv% the manual and platoon exercise. Do you think the

uke of Wellington himself could do s0 ? 'Then you #re told that,
in consequence of his incapacity, he could not attend 4 review, when
his corps was to be reviewed by the Allied Bovereigns at Ports-
mouth. Now we have evidence to shew, that upon that very occa-
sion, and upon that very day, he was under arrest, previous to being
tried by a court martial for the offence, of which he was honourably
acquitted. 'Then it is set forth as his first, his last, his midst, and
without ending infirmity, that he was extravagantly fond of his fowls,
the number of which has been exaggerated from 10 to 20, from
20 to 100, and from 100 at last to thousands. The exaggeration,
in point of numbers, is extravagant. He had no doubt a number
of cocks and hens about him, for he had a taste for poultry of
all sorts and denominations, especially foreight birds, biit he gave a

ood reason for this. In the first place, he found amusement in it,
e found it economical ; and the statement that he made to seve-
‘ral respectable persons was, * you blame me for keeping these
fowls, would you blame me if I kept a pack of hounds ?”” Oh
no! That would have been the amusement of an honest, good
hearted, country gentleman, and the pursuer would not have

* Related of Lord Brougham, when a counsel at the Scotch bar.
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biamed hira Tor keeping them ; but with veference to passion ar
feeling,—with reference to reeson, whether was it wiser for Dun-
donnell t6 keep a pack of hounds, or & great number of cocks and
beps, the rationality of the one is, at least, equal to the other, al-
though it may not be so fashionable. Jlad he kept a hundred game
cacks, would you have called such folly sense? But he had an
hospital for sick hens. What does this hospital turn out to be, but
merely. that he had a separate place where he kept thoae that were
M. As ta the feeding hens, what is it? It is merely thet a
great fat Toan was not in the habit of lying down upon the horizan-
tal gxmss, but of reposing himself upon & sloping bank and tossing
& few handfuls of grain, on which the cecks and hens come upon
and sbout him, and hopping upon him, may have left marks of
their favour in the shape of certain vestigia. I knew a gentleman
who kept. a fish-pond, and who made such friends of his fish that he
vaed te neme them Joko, end lom, and Mary, and they came and
eat out of his hand ; but I never heard that he, thaugh he employ-
ed hia skill in feeding his fish, was considered as msane. You
sre told that hundreds and thousanda of fowls were upan the estate,
snd that he bad dozens in bis house, but what is wonderful in all this?
I knew a_reverend and sensible wan, 8 Professor of Divinity inta
whose house no one could enter without encountering, nat small
and beautiful birds,—nat humming birds and tom-tits—hut owla and
erows—which met him at, the doar, disputed the chair with him in
the drawing reom, snd abliged him to wipe his seat hefore- placing
himself at dinner. Yet instead of being a foal, he was a wise and
learned lecturing professor. .

Then it is said, that Dundonnell sometimes exposed himgelf
without clathes. It is mot true; aod if he did so upon one or
two ockasions, they are easily explained. He is said however to
have heen sa, and the scene is laid at Pemnycuick. If it had
been the case, I hold that it is na proof of idiocy, but & whim.
I also remember a gentleman who lived near Lasswade, a Com-
misgioper of the Customs, who, every moring in summer, might
have been seen walking naked as the day he was born, with
the exception of & pair of shoes, from his house dewn to the bridge
to bathe. I have seen him, again and again, stand in this primeval
dress, and directing the village idiot to fly a paper kite, and yet 1
never heard that in consequence of this freak, he was eansidered
as a fool. And then they say, that he was fond of ceeam. Who
is not? That he was fond of beef-stakes,~—every man of sense is.
He went into the kitchen. But Ohserve that these ia a white
and 2 black kitchen. The black kitchen which is properly the eu-
linary kitchen ; and the white kitchen, where almost all the busi~
ness-of the estate is done. It is the place where the rustics and
all assemble in the evening. It is the audience chamber for the
factor and the tenants, and because the usual meetings toak plaee
i that apartment which the father of the family George, had
allotted for that purpose ; and although a man of the very highest
character, vau are told that he sat in the kitchen occasionally.
Then we are told next, that he was a believer in witches and
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charms ; and that upon one occasion, he extended his and
got his fortune told him by an old woman. The answer 1 make to
this is, that it is notorious that a belief in such things at this hour
is common over all that part of the country, not only with the
low, but very often with those of a higher rank. I believe many
of the witnesses who were examined to-day would not have mock-
ed him, or thought him unworthy for entertaining this belief.
‘Who does not know of the superstitions of the Highlands? We
have the poet’s lore on those superstitions. Need I go farther than
. state to you the existence as to the belief in charms, in the cure of dis-
ease, the touch for example in the cure of the king’s evil, the be-
lief in ghosts, and the second sight. What would you say of the
great mind of Samuel Johnson, who was notoriously all his life, sub-~
Ject to this belief? ook at his discourses on his journey to the
Western Islands. Look at his relation of ghosts, which, whilst
it delights us by the beauty of the writing, is calculated to astonish
us at the inconceivable credulity of this grave philosopher, and ac-
cute reasoner. With respect to the second sight, he says, that his
mind upon that subject is all but convinced. It is notorious what
the state of that gentleman’s mind was upon that subject. And it
is perfectly notorious that sensible men have believed in it again
and again. . :

Then besides the predicament of Dundonnell’s believing in these
superstitions, they say, he was not only a fool and an idiot, but he
was fond of the society of such persons. There is no part of the
case upon which grosser misrepresentation has been practised than
upon this subject. It is said that he walked up and down the gar-
den, and indulged in spesking to the idiots. Now I deny that
there is any thing in the circumstance, even had he amused him-
self with the idiots, which denotes incapacity. 'Who has not heard
of idiots walking up and down for hours before the houses of those
whose protection they enjoyed, and talking with the proprietor and the
domestics 2 I believe, that I shall succeed in producing to you
some gentlemen in the highest ranks of life, who keep fools
at this present moment ; I dont say tolerating them, but
who keep them as a necessary appendage to their establish-
ments. e of the greatest, most ingenious, and most dignified
minds which our country boasts of stands in this predicament.
There are still David Gellatlies kept by modern Bradwardens.
The picture that is drawn by our talented townsman, does not
give you to understand that the presence of a fool in the Castle of
the Baron of Bradwarden, makes him out to be a person of inférior
intellect. Dundonnell’s conduct was not irrational in this respect ;
and the protection he gave to these poor unfortunates gives no evi-
dence of imbecility, but is a proof of his kindness and humanity.

Then you were told that George Mackenzie, the father of
Dundonnell, had a poor opinion of his understanding, and
lamented that his estate and honours should after his death
descend to his son Kenneth, a fool,—that he wished to prevent
such a misfortune ; and that he would entail his estate, and pre-
vent it from going into the hands of this fool. This statement I
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dont believe. That he may have occasionally and repeatedly call-
ed his son a fool, because he was reducing the family by spending
more money than he ought, I dont deny ;—many fathers have call-
ed their sons fools for doing so, but that will not make them out
idiots. Now, I can prove to you under the hands of ovld George
himself,. that he did entertain the meost kindly and affectionate
opinion of the lad, and that he considered that he would not be un-
worthy of bearing the honours of his family. There are many letters:
which I shall read to you before I leave you; but there is one
dated the 4th December, 1813, to which I will now direct your at-
tention. .

My pxaR KexNETH,—The sudden and afflicting death of our dear brether,
which was ainounced to you last week by the Doctor, could not fail to overwhelm
your mind with the deepest distress, in which you may readily believe that his
distracted parents richly participate. What comfort have we but to see our dear
children doing well, and settled around us respectably in the world,.-when these
hopes are dissppoiuted or blasted, what remains to us in life but lamentation and
regret. Impressed with these melancholy reflections, it is with the greatest grief
and surprise that I now learn by a letter from Tom, that you have come to the.
rash resolution of extendi:l&gn;our service in the army to the line, and are just on
the eve of setting out for Holland, the scene of active, and no doubt bloody ope-
rations. Let me entreat of you, my dear Kenneth, to give up every idea of this.
measure, and to lie by in the country during a little time, until I shall be able:
to make arrangements for your comfortable aud respectable settlement at home,.
an event I have much at heart. I never meant that you should lead a military
life,—you know how much our family has already suffered from its connection
with the army. And though I thought that a few years of your ‘time might be
agreeably and profitably spent in forming the correct and economical habits of a-
soldier, I did not intend that you should go abroad amidst the dangers and diffi-
culties of a military life. Allow me now to desire that you will make up your
mind to leave the army, and logk forward to a settlement in your native land ;
you know how happy your mother and sister will be to see you, and you may’
fully rely upon every effort in my power to promote your comfort and best inter-
est. Write to me immediately on receipt. Your mother unites in kindest good
wishes. I am, dear Kenneth, your most affectionate father,

(Signed))  GEORGE MACKENZIE.
Capt. KENNETH MACKENZIE, Inverness-shire Militia,
Fourhouse Barracks, Portsmouth.

Again Dundonnell is accused of having signed an acceptance to
Major Munro, and of having designated himself ¢ Kenneth Mac-
kenzie, Esq. younger of Dundonnell” across the face of the bill.
This statement is exaggerated ; for it was at the particular request of
Major Munro, as is proved by a letter from him, enclosing the
bill for signature, that Dundonnell did so.

Besides this, they. produce the medical gentlemen to prove that
Kenneth could not originate or understand a deed. It was never
intended that he should originate the deed. As to his under--
standing it, they confessed that if explained bit by bit he might
have understood it, and that is all that can at any time be required.
They talk of the rationality of the deed. The rationality or irra-
tionslity of a deed is very often conclusive of the question.. But
where 15 the irrationality of this deed ? I have accounted to you
for the reason that induced Kenneth to disinherit his brother.—
I say it was a natural and rational reason---he had a fixed dislike to
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his brother, an undoubted fixed resolution that he should not bave
the estate. 1 believe that one of the witnesses who has not been
produced by the pursner, but who bas been always complimented
by him for his delicacy in this trensaction, will say, from his know-
ledge of the fact, that if he was in the same circumstances in which
Kenneth was pleced, he would have acted iu the same way. Then
we are told that the deed is irrational because Kenneth bas exclud-
ed the families of the Rosses and his brather. They are not ex~
cluded in one sense ; they receive a hequest of ten thousand pounds,
which is more than 1 helieve the value of the estate

There is one error into which I am afraid you may bhave fallen,
viz. that the Dundonnell estate is a very great inheritance. I am
sorry I must dissipate this idea~the truth is, it is an es{pte enly in
name. Itis in reality all gone. When Mrs Mackenzie's liferent
of L.500 is paid out of it, and the debts and legacies which the de-
ceased left, are paid out of it, there will not be one sixpence left.
This deed is nothing to Mr Roy: not one farthing will he ever

t by it. It is the Rosses who are struggling for it. It is
the sister and nieces of the deceased that are clinging to the
deed as their sole stay agpinst penury and want, They are left
L.6000 by this deed, and were the estate to go toThomas, they
would see as little of it as they did of the amount for which-he
pledged his truth and basely violated it. It is the Rosses who
are instructing their counsel here to defend the deed, and it is
they who are abiding by it to the last. Roy cares not for it : it is
no profitable thing to him, and were it not that his honour and fair
fame were attacked, when the deed was attacked, he would at once
and gladly renpunce all benefit or interest which he might expect
to derive from it.

Observe the fact that 1 elluded to, viz. the legacy left to Camp-
bell. Now it seems to be supposed that nothing can evince
the weakness of Dundonnell more, than leaving a legacy to
that man. Gentlemen, this appears to me the most idle
part of the case, because, let it be discussed as it may, the dead
brother never whispered hostility to Thomas, nor said any thing as
to the character of Mrs Mackenzie ; and I cannot help thinking,
that the pursuer might have conducted his case without at once in-
volving in discredit the interest of his nephews and neices, and
imputing insanity to his dead brother, breathing also upon the pu-
rity of his living eister. This, however, he has done, and never
was there an attempt by evidence to suppert so feeble & case by a
more damngble falsehood. 'There is not asingle thing that could be
stated by man, more utterly the veverse of truth, and more utterly
ridiculous end unreasonable, than euch a foul, disgraceful, end
infamous slander on the character of this lady. As to the charae-
ter of Mrs Mackenzje, we have produced in evidence a letter that we

shall lay before you from Dundonnell himself, expressing the great- -

est affection to his wife, and his faveurable opinion of Campbell s
and though occasionally he may from his lazy hebits have cenceiv-
ed indignation, and been frivolously angry at this individual’s being
out of the way of his attendance upon his master, may be true;
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—his being jealous, is altogether false—in every particular false, and
contradicted by the recorded declaration of the deed itself; for when
he was at perfect liberty to say and to write what he pleased, he
spoke of his wife in terms of affection, and of Campbell in terms of
kindness ; and it was with his own hand that the direction toleave
Campbell the legacy alluded to was written in the correeted scroll,
and his is the only legacy whichis attested by Kenneth Mackenzie
of Dundonnell. The pursuer may say, this was because his hand
was constrained ; but where is the proof of this? We shall show
you in every letter that he wrote, that all his sentiments are con-
sistent with this fact. And, Gentlemen, what is the evidence to
the contrary ? Some persons have stated that he expressed himself
fretful and angry at Campbell for flirting with some of the domes-
tics, and desired to turn him off in consequence. If true, and sup-
pose it to be so in point of fact—how can you cut down a deed
upon evidence regarding circumstances that have nothing to do with
the deed at all ? Is the evidence of the jealousy to be reared upon
the words which he may have used to two boys who were on a
visit, and who at the time were much about the age of 14.—~—You
have the boy Cheyne and the boy Gillanders, both now only begin-
ning their twenty first year, speaking as to what took place when
they were i4 or 15; and can you believe that any idea of ir-
regularity at all could have entered into the mind of these boys
at that age? Do you think that they could have an idea of
any thing like the feelings of Dundonnell, supposing the jealousy to
have existed? Can any thing be more disgusting than the ex-
g)ressio_n used by one of these youths, Cheyne, I think, ¢ that
undonnell had not the feelings of a man”—when he could
have had no more knowledge, nor idea of those feelings than when
- he was a boy of 6 or 7 years of age. Yet it is upon this testimony
that you are called upon to deny the statement of Dundonnell
himself—the fact of his having mentioned Campbell in kindly
terms, and of his having written this legacy of £20 to him in his
own hand writing. Itis upon this evidence also that you are to
contradict the affectionate and flattering letters which he wrote to
the lady herself, and that you are made to believe that this deed
is irrational ! Gentlemen, the deed was not only rational but the
wisest deed, considering the situation in which he was placed, that
he could have made, and I would hgve thought him a fool if he
had not had great affection for that lady who was the source of all
his comfort. Then they say that to make Robert Roy—a stranger
to his blood, who had never been in his presence for the course
of an hour—his heir ; is utterly irrational. I have stated to you
that the pursuer had meditated the exheridation of his brother
who Imd made it his right by his conduct; and the disinheriting
him was only an act of justice from the hands of his brother. So
much for the rationality. -'

But then we are told that there was a trick—that there was
influence exercised over this man. A very few words indeed, will
dispose of this. If you hold that he was incapable and facile there is
an end to the case. If he was facile, you must learn the trick

K
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that was practised upon him ; but if you hold the deed rational
then I tell you that trick or no trick, a rational deed cannot be re-
duced. But, gentlemen, where is the trick? It is a very extra-
ordinary feature in this case, that the nature of this trick has never
yet been explained. If I accuse a man of a trick, would you not
enquire, How did he trick you? Was it by filling the man drunk,
or slipping a wrong deed under his hand when he signed, that the
deed was accomplished? Was it by coaxing, or solicitation, or
by intimidatien ? None of these things are here said—certainly,
at least, none of them are proved. Where is the trick? What is
the foul trick hereafter to be explained ? It is this—you exercised
influence over him, and having a weak man in your hands, instead
of guiding him right, you guided him wromg. Now, upon this
subject of influence, I must state to you, that it is an incorrect as-
sumption out of which it is deduced, because the pursuer seems to
think that he will not let the deed stand unless Dundonnell origi-
nated it like a dream. He thinks that a deed will not stand unless
assistants, parties, and all kinds of friends are removed, and the
maker dispatched to a solitary place to make a will of his own.
The nature and plan of the deed which he chooses is not the less
his, because it is the sense of those in whom he is interested ; but
if there were influence, is it improper in you to use your influence
with your friends, your relations, your wife, to advise them to make
their settlement? So far from being improper, it is proper,—it is
just and. right,—it is the duty of every one to do so; and this
1s 4 dicta of Sir John Nicol, Hagart’s Reports, vol. i. p. 801.
Now, gentlemen, where is the proof of such influence being prac-
tised upon Kenneth? Not & human being has been called to say
that he ever saw influence practised upen him ; nor is there apy
one letter that tends to shew that Mr Roy ever talked to him, or
ever suggested, or entreated, or intimidated, or solicited Ken-
neth Mfcfenn'e on this subject. The pursuer is at pains to go
into every little circumstance, generally incorrectly, and with the
most elaborate and interminable industry, mixing up every thin

in order to make up a story of what is altogether clouded; ang
out of which he wishes you to infer, that there was an infernal
fraud practised in the concoction of this deed. The defender
was not in such a situation as to be able to exercise any in-
fluence over Kenneth, because the pursuer has voluntarily told
you, that Kenneth Mackenzie did not like Roy at all,—~that he oc-
casionally said, that he was sorry to see him come to the house,
and that he was an impudent puppy: Can you view this fact in
this light, that Mr Roy was his agent after the execution of the
deed ; and it was the duty of Mr Roy to make that client (as many
others are bound to make their clients who are too extravagant) te
be a little moderate in his expenditure. I will shew you, however,
that there was the warmest possible growing affection subsisting be-
tween these parties; but if true what the puruer says, that there
was this dislike between Kenneth and Dzr Roy, nothing is more
incredible than that he should have had any influence over-him.
The whole case is bottomed upon one or two letters that Mr Roy
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wrote to Dundonpell, and one to Macbean, remonstrating against
this very settlement, which, I say, do honour to his head and heart,
and in which he seems not to wish that he might be the heir. Now,
acoording to the pursuer’s statement, he must have written his
letter anticipating a challenge, and that he had preserved these write
ings as evidence for this day.

Gentlemen, if that had been his idea and his knowledge, it of
course would have destroyed the case at once, but he did it fairly,
honestly and openly, in the way that the pursuer proved him to do
it. Suppose then, that he had known nothing of Dundonnell’s in-
tentions, never had written one word, never had spoken to a friend
on the subject, and never ipterfered with Dundonnell or Macbean,
but just let the idea work upon the mind of Dundonnell—What would
have been the argument ? Just the reverse of what it is to-day.
Buppose you had 2 brother, a silly and weak man, that wished to make
what you thought an improper deed, the };lesﬁon would be, did
Fou ever remonstrate and argue with him ? If you had done so, you
would have been an honest man ; and instead of having left your
interference to "be gathered from mere words; you would have
written letters on purpose that the testator might have had time
to consider the import, and ponder over what you had written, and
you would have called in neutral persons to execute the deeds. You
would have acted in this way, they would say, and not left your ho-
nour to hazard, but would have left your recorded opinion to testify
in your favour. Now, this is just what this gentleman has done §
but this very act is inverted, and made the foundation of the
case against him.

Gentlemen, the alleged fraud or impropriety on the part of Mrs
Mackenzie, seems to me, if possible, to be a shade worse than what
is alleged against Mr Roy, her brother ; because, in the first place,
you will ebserve, that she was the wife of Dundonnell, and I presume
it was not only her right, but her bounden duty to advise him, and
consult with him in the preparation of his settlement. It is tome a
very new doctrine that a husband in executing such a settlement, is
entitled without exposing himself to suspicion of incapacity, not to
take his wife into his counsel. But in the next place, I know not
upon what fact the statement of improper influence by the wife is
founded. You have heard so much by the pursuer against thig
lady, and against every mortal connected with the deed, as being
in a conspiracy against Thomas, that I am not at all surprised
there should be a general haze on your mind against Mrs Mac-
kenzie. Recollect for one moment, when you retire this night,—
what the fact is—that Mrs Mackenzie did mothing wrong, except

ing into the room once, and saw nothing. 8he-wasnot a party to the

eed, nor had any thing more to do with it than I had. Then as to
her having any influence over him, such an idea is as far removed as in
the ease of Mr Roy. They sllege and falsely allege, (but take the pur-
suér's story as he gives it) the charge of jealousy being substantiated
on the mind of her husband, that the wife induced the husband
to make a settlement in her favour. This to me is 2 new case in
the story of life. Gentlemen, I have told you that no couple ever
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were blessed with more conjugal amity than they were. And ac-
cordingly we shall lay before you all the holograph letters of Dun-
donnell, not written when he was with his wife, but written to
others, and to her, when he was at a distance from her, breathing the
most amiable affection. When he was away frem liis wife, we ne-
ver hear him telling to Mr Macbean or any other person, ¢ I have
not regulated my will to my mind; let me set my name to a writ-
ing, to destroy the deed which I have been induced to make ; let
me not return under the controul of that woman.”—No, his letters,
are written in the most decisive and affectionate manner, that either
he, or any other affectionate man could write.

Then, Gentlemen, we are told that she wrote many of his let-
ters.—I will not speak at this hour of a thing so frivolous. Is
there any thing improper in any man, (more especially a man of
such bodily habits) employing his wife as his amanuensis P—1J will
not give an answer to a thing so absurd.—I will not suffer myself
to think you care one farthing about it, or about what was said
or insinuated in the statement of a witness as to a mere joke by
Mrs Mackenzie, that married persons were, in general, like each
other ; but that she and Dundonnell were not like each other in
any thing, except in the resemblance of their hand-writing, and
that she could sign like him. I think I could make the wife of a
learned Lord, or of a certain Solicitor, imitate the hand-writing of
a learned Lord by me, so well, that he could scarcely know it.
And as for the President there, I say I will sign to-night in such a
manner as that learned Lord will not discover it. Is there any
* thing in all this, except folly, or loose and palpable nonsense. :

Gentlemen, such is the nature of the influence said to be exer-
cised by the wife, who had not so much to do with the matter as
many other persons had. You have the deed regularly executed,
and sworn to by the witnesses. Mr Macbean refused to prepare the
deed, because it was in favour of his own apprentice. If it had been
me, or you, or any body else to whom the estate had been destined
the deed would have been executed.—Mr Macbean woild have had
no hesitation in doing it. Then Mr Macandrew, who was not bene-
fitted one penny, and Manford, and the poor carpenter -Fraser,
and Campbell, were, it is said, in a conspiracy with the Roys, in
the making of the deed—in the obtaining, signing, and inducing
Dundonnell to the making of it. Yom must believe this, before
you can believe that this is not the deed of this individual. ‘

Now, Gentlemen, I wish as I am parting finally with you, to
give you an answer by anticipation to all that is to follow. Each ofyou
are aware, that after our evidence is led, and when we are for ever
dumb in this Court,—having no power of reconciling apparent con-
tradictions, and no means of explaining defective statements, andno
right to enquire into undoubted blunders and misrepresentations ;
the pursuer has you entirely in his own hands, and may comment
upon our evidence as long as he pleases ; and I know, and you must
kinow, that every thing that zeal, talent, or industry cando, is re-
served against this defender. All that the most elaborate ingenui-
ty, the most interminable industry, and the most remorseless misre-




DUNDONNELL CAUEE. 93

presentation~ca.n accomplish, will undoubtedly be brought forward
in order to perplex you, and to rear up the semblance of a case out
of detached circumstances or extravagant exaggerations ; and how-
ever monstrous or absurd may be the statements or argumerits ad-
dressed to you, our lips are sealed for ever upon the subject. I
earnestly beseech you, therefore, to keep constantly before your
minds, that the real question you are to try, is not, whether this man
had a few whims and eccentricities, but whether the deeds sought
to be destroyed, are not his, and whether he was incapable of exe-
cuting them ?  Let this be the star which guides your course ; let
this be the anchor to which your faith is moored. Call to mind the
attempted disinherison of Kenneth by Thomas ; remember the dis-
graceful violation on the part of Thomas, of the condition on which
the letter was obtained from his brother, consenting not to chal-
lenge a part of the father’s settlements ; think of the causes of of-
fence and alienation accumulated throughout a long course of
years, and of the determination so often expressed by the deceased
to exclude the pursuer from the inheritance ; look at the numerous
transactions in which this idiot was engaged ; read the holograph
letters ; remember that the patrimony of the sister and nieces of
the deceased depends upon your verdict ; remember that to have
left the estate to a bankrupt brother, who, by his own act, had made
exheredation his right, would have been tossing it to his creditors,
and leaving them without a shilling in the world. -

Gentlemen, these are the general outlines of the case which you
will never lose sight of. If you lose sight of them, you will not
merely upset this man’s deed, but you will imply that all and every
man who in the course of business were.employed in. framing and
concocting them, are guilty -- guilty of fraud in handing down this
trust. As to the wife of this gentleman, we have proved by his
letters, that she was held and understood by him to be his best
friend. Of Mr Roy I say nothing. Of the other persons I have
named, Iknow nothing ; but the gentleman Ishall name last, MrMac-
bean, is one with whom I have the most perfect acquaintance ; and
I am entitled to say, that such is my impression and my convic-
tion of his character, that no verdict that may be pronounced in this

whatever it may be, will shake the firm belief which I bhave
always entertained of his honour and integrity ; and I am bound to
say, that of all the men of business I know, he is the last that
would ever enter into or act the part of a conspirator, or be capable
of any thing inconsistent with the most perfect honour and most
spotless integrity.
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THURSDAY.—EVIDENCE FOR THR DEFENDER.

Mys Jane Mackenrie or Mead. The witness being called, was not in at-
tendance.

When the following Deposition in retentis.of Mrs Mashensis of Breda, dated
at Aberdean, the 24th day of December 1890, was read by the Clerk of Court s

nes, That she does not know the in this actipn : That she has
seen the pursuer once, but does not of ha seen the defender, Mr
Roy: That she is 65 years of and is sister of Iate Lord Seaforth :
acheol, 1806, or thereabou
well : he-then resided with the Reverand Niel Kenned ,miﬁ.m"'m

hat
Gaelic Chapel in Aberdeen: That the distance between house where
the witness lived and the hounse of Mr K ‘was about a mile: That she
was in the habit of on Mr and Mrs Kennedy: That she ouly
called thmmor:tv;ioe: (:nt she mverp.d hurdTh:fth‘%eroerlKnn-
nedy complain of Kenneth’s conduct or capacity : t she had no opportu.
yof forming any opinion, from her own observation, of Mr Kennedy’s fit-
an instructor : That the deponent’s opinion was, that Kenneth should-
have been placed with Mr Kennedy, who had no other boys of Kenneth's
hissnrgs, but that he should have been sent to a genteel public
whereotherbox;ofhisageandnnkwouldpmbablyhnveurgedhim
m : That Mr and Mrs Kennedy associated chieﬁ'{hv.vith members
Kennedy’s own congregation of the Gaelic Chapel : ¢t the society
was of a middle rank, neither high nor low, but certainly not
of a rank to have done Kenneth any good : Tlutghet{inh
heard Kenneth read, and have seen him write: That he asso-
great deal with her boys, and pursued the same studies with them :
he was a common reader, not remarkably good, but equal to some of
own sons, who were of the common run of scholars, except one, who was
remarkalily clever : That in these respects of reading and writing, she con-
sidered him just on a footing with her own sons : That Kenneth appeared
sensible of being of rank above the common: That schoolboys are not very
nice in regard to their ideas of feelings and manners appertaining to rank,
but he to the witness to be sufficiently conscious of his title to asso-
ciate with her sons, and to be of equal rank with them : That Kenneth was a
daily visitor in the witness’s house : That she, consequently, saw him fre-
quently: That Kenneth came very often to witness’s house, and frequently
remained hours at her house at a time: That the names of the witness’s sons
were, Wiliam, Thomas, and Frederick, with whom Kenneth used to asso-
ociate: That she had three other sons, who were children in the nursery at
the time: That their names were, Francis, John, and Alexander :—¢ Was
Kenneth Mackenzie, in regard to mental capacity, equal to witness's sons ?
‘Would you, in comparison, call him idiotioal or imbecile ?—That Kenneth
Mackensie did not take up his learning ‘so rapidly as witness’s sons, but in
toawr{‘ht:ingexoepthook-le-ming, he seemed equal to them in men-
capacity : t the witness’s sons were particularly well attended to in
their education, which the witness thought Kenneth was not, from his situa-
tion, that situation not being, in the witness's opinion, well ted for im-
: That he was a dull boy in taking up his learning; that, in
every other he cut as good a figure as her sons, and the witness would
not, in comparison with them, have called him either imbecile or idiotical.”
That Kenneth Mackenzie, while at Aberdeen, in regard to person, manner,
and in conduct and a mn.nee, was enctly like the witness’s sons, and other
boys of their rank : there was nothing remarkable in Kenneth Mac-
kengie’s manner at his meals, or in the quantity which he ate : That in these
respects he resembled the witness’s sons and other ¢ That Kenneth was
a companion of her three’eldest sons, and that he was t the age of her eldest
.—* What opinion had witness of him? That the witness had a high
of Kenneth Mackensie : That he was a handsome and affectionate,
and a well-disposed boy, and the witness’s sons were all remarkably fond of
him.”—That there was nothiig remarkable in Kenneth’s conduct or appear-
ance ; That there was nothing remarkable in regard to his dress : That he was
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aet slovenly: That he was like other schoolboys of his rank : That he was
always nest and clean in his dress and. personal appearance]: That the witness
agver observed any thing silly or foolish in Kenneth Mackensie’s conduct :
That she never saw any thing rude or improper in his conduct : That he was
slways civil and well-bred to the witness.—¢ Did he appear to know perfect-
Iy well what he was about ? That Kenneth appeared to the witness to know
ectly well whas he was about : That, in his own affairs, he was as know-
a8 any person need be.—Will witness swear that she considered him per-
fsalywiumdlonndinhhmind? That witness will swear, that she never
considered him otherwise than perfectly wise and sound in his mind.—Did she
ever hear any thing to the contrary ? That she never heard, until after Ken«
neth Mackenzie's th,thathehadbeenuporwdmhvobeannotwfml’
wise and sound in his mind.”—Thas from what witness knew of Kenneth’s
character, she did not believe it likely that he would have formed a disho-
neurable or improper connexion, or married below his rank i life : That the
witness had no reason to think that Kenneth Mackenzie conducted himself,
in her presence, different from his general conduet : That Kenneth Macken-
zie had ev: oﬁormnityofdisplnyinghi.nwxnldinpmidmhforethewit-
m:Th::{o istened to her respectfully when she had occasion to reprove
him, but he did not appear to stand more in awe of her than her own sons
did: That he was at perfect ease and liberty in the witness’s house and pre-
sence, and seemed to be under ne res t whatever: That the witness
thinks, from her observation, that Keaneth would not have submitted calmly
to any insult or ill treatment, but would have resented it like a boy ‘of spirit :
That the witness saw him afterwards when he passed through A berdeen, and
the witness thinks this was about 1816 : That the witness considered Ken-
neth much improved in his appearance, in dress and manner, from the cha-
racter of the rough schoolboy, which she had formerly seen him in: That
his mind appeared to have kept pace with his improvement in personal ap-
pearance—¢ Did he, after leaving the militia, come to Aberdeen, and live
;ithhufo%nmuk?TE“hnthedwmtknwuw‘h:timoxennoth
ackenzie militia : at the time immediately before deponed to,
hetookllilmuh,nndlpentthedl!withthewitnul,lndlh in the New
Inn of Aberdeen for about a week.”—That on this occasion she saw a
deal of Mr Mackenzie, as he was in the witness’s society all that week : Thas
in consequence of what the witness then saw of him, she formed a very high
opinion of him : That in manner and eonversation he appeared a perfect gen-
k&lmmx That his conversation was perfectly correct, and such as would g::o
become any other gentleman visiting her house: That she again saw Mr
Mackenzie, when he and his lady, Mrs Mackensie, called for the witness, in
1824: That at this time she did not see Mr Mackenzie take any food : Thas
tlmwimhadhtelyreoeivedwoounuohheduthof.wn,v{nch' Fv"m.
ed ber from inviting Mr and Mrs Mackenzie to dine with her: Thast she
never saw Mr Mackensie fall asleep in the forenoon : That Dundonnell and
Mrs Mackenzie did not dine with her: That on the occasion of Mr Macken~
sie and his lady calling for the deponent, he bebaved to the deponent in a
very delicate manner, and condoled with her on the loss of her son, with
gmtproﬁri and feeling : That he lamented the death of her son as of a
person whom he highly respected : That he inquired most affectionately for

appeared to be very much interested in the welfare of her family : That he
was only a few hours in the witnees’s house at this time, and the witness never
saw him again : That on this occasion Dundonnell and Mrs Mackensie, his
wife, conducted themselves very properly towards each other: That she

would have had no hesitation, had it been y to have transacted
business with Mr Mackenzie, as readily as with any gentleman of her
acquaintance: That it was the i whmtbed:runmtliveﬂintho
Highlands, for the sons of the laird to assaciate with all ranks, and to fre-
quent the kitchen : That if her sons had been born in the Highlands, she
would have expected them.so to have associated in the H ds : Thas she
knows that in the remote Hij ds, both higher and lower classes are very

superstitious, and believe in and witchcraft : That all classes are in
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thehabitofuuin?uvarietyofchmforﬂmmmdmn and beast : That
she knew some of the hgher ranks of society give credit to nﬂﬁ influence
of these charms : That Mrs George Mackenzie of Dundonnell, mother of
Kenneth, was listertothelatelm::kenm& Ord: That Mackenzie of Ord
was celebrated for keeping a great number of cocks and hens, and bees, and
also singing birds of various sorts : That Mackenzie of Ord was never said to
be an idiot, or imbecile person, in consequence of this : That it was just his
fancy : That her brother, Lord Seaforth, had a great partislity to fowls and
birds of different descriptions : That besides home birds, he procured a great
number of foreign birds, and spent & great deal of money upon them. On
the interrogation of the Commissioner, depones, That the witness’s three
elder sons, who were Kenneth’s associates at school, are all now dead.

Mrs Jane Mackengie or Mead—Her family name is Mackenzie ; is a bro-
ther’s daughter of Dundonnell’s father. In early life resided in the neigh-
bourhood of Dundonnell ; went to the Highlands about 1798 ; then went to -
reside at Dundonnell. Her father was then comptroller of customs at Ulla-
pool, a few miles from Dundonnell ; was frequently at her unele’s ; ‘continued
there till 1802. Was intimate in the family ; Kenneth was second son, Alex-
ander eldest, Thomas youngest, and a daughter ; has a distinct recollection
of her cousins. When first she rwollectu“genueth he was about eight years
of age ; about twelve when she left; saw no difference between him and the
other boys; he was fond of play, but not the least inferior in his intellect 5
did not observe anything peculiar in his amusements; associated with wit-
ness, his brother and sister ; he was not more fond of his dress than others,
nor was he slovenly or careless ; was extremely sociable, and very affection-
ate. Kenneth was of her other cousins certainly her favourite. She came to
Edinburgh to her aunt, wife of the late Mr John Boog, W. 8.; where she
resided in 1810 and 1811. Saw Kenneth daily with his regiment about a
year, till 1811, when’the regiment left. He was then very much improved ;
but she thought his education had been less attended to than that of his bro-
thers ; she thought that he had fewer advantages when she was at Dundon-
nell, in 1802, than his brothers. Alexander was sent to college; Kenneth
was kept at home ; Thomas was a child. Kenneth was remarkably good-
looking in 1810-11. Always clean and remarkably neat. She had a letter
from Kenneth when he resided at Aberdeen with Mr Kennedy. [Shown a
letter in Jan 3, 1808.] This is the letter. She answered letter ; she
received several letters, say two or three, which are lost or mislaid. Had no
particular reason for preserving this letter ; the others were accidentally lost.

ad frequent conversations with him when he resided in Edinburgh. Her
aunt was a great invalid ; he called often to see her aunt, and was admitted
to her sofa. Sometimes he stopped to dinner ; frequently came to tea. She
was not struck with any deficiency in his understanding ; he conversed on
the usual topics of the d:i with intelligence ; he shewed not the smallest de-
gree of imbecility that she ever saw ; his deportment, look, and manners,
were always those of a gentleman. His conduct to strangers was distant
and shy, and he did not readily engage in conversation; with witness and
others who knew him, he was perfectly open and ready in his conversa-
tion. During the year alluded to she never observed any thing remarkable
indicating a deficiency. Kenneth left Edinburgh in 1811 ; witness lef¢ Edin-
burgh also, and went to London. Saw Kenneth in London in 1817, after
returning from France, before his marriage ; she thought him very much
improved ; thought his remarks on what he had seen in Paris pertinent, and
very acute indeed. Major Monro of Poyntzfield was with him, and spent an
afternoon. He did not appear to exert any influence over him. Kenneth
was partial to theatrical amusements ; one night Kenneth engaged witness to
go to the theatre, and she did not go; another night when witness proposed
to go, Kenneth refused, as the play was rather indelicate. Saw %ennet.h
about a fortnight at that time ; never saw him afterwards. Shewn several
letters, which are all in his handwriting ; in these letters he speaks of ill-
treatment in his family. His affection continued the same in manhood ; he
was a person likely to keep ill feeling. Complained to witness against his
parents, and his brother Thomas. After his father’s death the resentment
became a fixed feeling ; he said to witness, Thomas had used him very unlike
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a brother ; this was in 1817, dfter his father’s death. Kenneth, remarking
the ill-treatment, stated that he intended to entail his estate, and that none
of them should have it. Never saw him after his marriage. Did not re-
monstrate against his resolution. This feeling was expressed with great
warmth, and she did not think she could make any impression on him. Did
not observe that he ate very extraordinarily, When he was in London he was
making a collection of fowls, common and Spanish ; presented witness with a
breed of fowls; witness is fond of fowls; it is a family complaint; witness
hopes that this predilection is not considered a mark of incapacity, otherwise
she must want capacity. Never saw any idiots at Dundonnell ; does not
know that Kenneth associated with any of them. There is a belief in spells
and witchery more common in the north than in the south. Witness is mar-
ried, and resides in the county of Essex. Kenneth was not one easily per-
suaded ; was purticularly firm in his like or dislike of persons; thought him
rather proud. Witness’s father is dead ; he made a settlement in 1816, and
nominated trustees. Kenneth was named one of the trustees for the children.
When in the Highlands, Kenneth used to accompany her father; knew his
sentiments of Kenneth were the same as witness’s; he was the favourite
nephew ; considered him capable of managing his affairs; witness would
have no hesitation in dealing with him ; he was certainly capable of executing
a settlement of his own affairs. Kenneth was very tenacious in his dislike to
those he did not esteem, and very affectionate to those whom he loved ; alet-
ter shown is in his handwriting.
- Cross-examined by the Dean of Faculty—Witness was about sixteen when
she went to reside in the neighbourhood of Dundonnell. In a letter of 26th
August 1812, is the following passage :— I confess to you I felt rather ne-
glected, but that’s nothing to our loving friends in the North, who think only
of their own dear selves before chuck or child, be they dead or alive.”—¢ Who
were the loving friends alluded to in 1812 ? She meant her relations in the
north, including Kenneth’s parents.” In a postscript is the following pas-
sage :—*‘ Is Ross still with you. I hope he is, as he seemed so careful of
ou.”— Who is Ross ? A most faithful servant, who attended him in his
ness at Edinburgh.” This letter is addressed to him in the Ross-shire
regiment at Glasgow. 1In a letter dated 20th March 1813, there is the fol-
lowing passage :—¢ I am sure some of our friends could have got you an
appointment under his (Lord Moira’s) protection and patronage, through
the Countess’s friends ; it would have been the making of you at once, and
made you quite independent of your stingy friends in the north.” By these
she meant Kenneth’s father and mother.
- Re-examined by the Lord Advocate—Something in these letters of the
penurious feeling of old Dundonnell. This was known to witness and all the
country. Kenneth complained to witness of this. Witness had no personal
,quarrel with old Dundonnell. Addressed these letters to Kenneth as a per-
son of judgment, capable- of feeling the subject. It was entirelz in sympathy
with Kenneth’s feelings, not out of any interest of her own, that she wrote
these letters. Witness had no notion that Kenneth required Ross from any
imbecility, but solely referred to his health, as Kenneth had a fever in Edin-
burgh ; none of his relations came near him; Alexander, his brother, was in
Edinburgh at the time. She advised Kenneth, not on account of any mental
deficiency, but owing to the neglect of his education.

My Murdo Morrison, examined by Mr Penny—Lives near Campbelton in
Argyleshire ; was in the Commissariat a short time ; was born in the parish
ofrg.irloch, within two hours’ row of Dundonnell ; was repeatedly there in

his youth ; his first recollection of being at Dundonnell was in the year 1801 :
 was there also in 1809 ; these visits were continued from 1801 to 1811 ; his
visits, were not long, but he was there frequently; there were three boys ;
knew Kenneth very well ; saw Kenneth as often as he went there, previous
to his (Kenneth) leaving for Aberdeen ; saw no difference between Kenneth
and the others, as to mental capacity ; saw nothing particular in his habits—
no marks of a defect of mind. Thomas was said to be the mother’s pet ; saw
no difference hetween Kenneth and the other boys; he did not associate
with idiots. Witness saw George Mackenzie going about the place; he
was very plain; his dress was a kelt-coat and trousers, but always cleanly ;
L
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saw Kenneth, and remained with him 14 days; Kenneth could not be called
intelligent, but he was a man of ordinary capacity; witness thought him
capable of managing his own affairs, and would bave had no hesitation in
transacting business with him ; his manner was very gentlemanly. Witness
thought him, of any thing, resolute in supporting any opinion he might have
form -

Cross-examined by the Dean of Faculty—Was discharged from the Com-
missariat in 1815, at the general reduction. There was a charge against
witness in Portugal, but he was honourably acquitted ; he was sent by the
Commissary-General to London, when he was then replaced, and sent to
Anmerica ; never heard what the charge was against him ; was taken pri-
soner when in rear with the baggage. ¢ On your oath, Was your being
taken prisoner the only charge made against you? I am not aware of any
other charge having been made against me.”

Mrs Grant, niece of the late Lord Seaforth, and wife of Mr Grant, Epis-
copal clergyman at Aberdeen, examined by Mr Maitland—Is a daughter of
Mrs Mackenzie of Breda. Was acquainted with Kenneth while he resided
with Mr Kennedy in Aberdeen ; he might be then about 19. This acquain-
tance continued for three years. Her brothers were companions of Kenneth,
and he visited at her mother’s house frequently. Kenneth was a good look-
ing lad, dressed well, and had no appearance of idiocy in his face. ~Was
herself about 19. Kenneth was rather a favourite with her mother. Wit-
ness visited at Mr Kennedy’s very frequently, being an acquaintance ; saw
Kenneth there as well as others ; never observed any thing in his under-
standing or manner that led her to think him imbecile, or to betray any defi-
ciency. He read at that time like themselves ; saw nothing in his manner
of reading that led her to think he did not understand. Kenneth was a good
tempered boy ; he associated with her brothers, and joined in all their amuse-
ments. Witness never saw him run about the streets like an idiot. She has
walked through the streets with him herself, and never saw him followed by
crowds of boys. Witness saw Kenneth again in 1816 at her own house at
Portsoy ; when he called on her at this time he was very much improved in
manners and appearance. He staid about an hour, and conversed on the
subject of their former residence at Aberdeen, just as any other acquaintance
would have done, and she observed not the least indication of imbecility in
his conduct. Witness saw him in her own house again, immediately after
his marriage, when he invited witness and her husband to dine with the mar-
riage pm&at the inn. They went. The party consisted of Kenneth and
his lady, Major Monro, Miss L. Roy, and herself and husband. Kenneth
sat at the foot of the table, and conducted himself like any other gentleman.
He was happy, and in good spirits, and left Portsoy that night. Witness
asked him to return in two or three days to dine.with her, and she invited a
number of respectable friends, Major Dunbar, Miss Dunbar, and others, to
meet him.. He came, and his deportment was the same as on the previous
occasion. Witness never observed any thing in his conduct or behaviour to
make her think him a man of weak mind. It was that of a person of ordi-
nary capacity.

Cross-examined by the Dean of Faculty—All her brothers were acquainted
with Principal Macleod’s family. Witness is not aware that Kenneth visited
there.

Re-examined by the Lord Advocate—Witness has & brother in the 25th
regiment. The brothers who were companions of Kenneth are dead. Her
youngest brother was a child, and by no means a companion for Kenneth.

Dr Fergusson, surgeon, Aberdeen—Knew Kenneth Mackenzie when he re-
sided at Aberdeen with Mr Kennedy; was then in practice. Witness first
met Kenneth at the Rev. Mr Robertson’s; Kenneth visited witness’s house
frequently in a friendly way; conversed with him on the ordinary topics of
the day ; as a medical man, he idered he conducted himself very prudently ;
witness never could find fault with any thing he did ; never observed any de-
ficiency in his intellect, which would have been the last thing witness would
have‘formed an idea of ; was always dressed very genteelly, and like a young

ntleman ; his manners were altogether like a young gentleman ; had

n with him at balls and other places, where he conducted himself
with more prudence than most young men; Mr Robertson was a very
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honest and worthy man ; was retired, but the company he kept was very re-
spectable ; Mr Robertson had a daughter, who was at that time a widow, Mrs
Affleck ; Kenneth’s disposition was of a sanguine temperament, tenacious of
his opinion, honest-hearted, and not likely to be controlled ; Mr Kennedy
chiefly associated with his own congregation, who were chiefly of the poorer
class.

Cross-examined by the Dean of Faculty—Mr Robertson is a Berean mini-
ster ; witness never heard him preach ; witness’s daughter was married to Mr
Grant Manford in November last. :

Mrs Strachan—Resided in Aberdeen in 1807 and 1808 ; witness’s husband
was then a manufacturer, in a good way of life, but has since been more un-
fortunate; witness’s family then visited Mr Robertson; witness knew that
Kenneth visited at Mr Robertson’s, who had a daughter, Mrs Affleck, who
was then living with her father ; remembers having a party at her own house,
at which Mr Robertson and family were present ; witness resided at Denbrae ;
there were several other persons besides the Robertsons at this tea party;
Mr Kennedy called for Kenneth, and took him away ; Kenneth had been with
the party about twenty minutes before he was taken away ; nothing particu-
lar occurred on that occasion, and no purpose of marriage was talked of be-
tween Kenneth and Mrs Affieck. Witness never thought, or had reason to
think, there was such a purpose of marriage ; Kenneth left Aberdeen immedi-
ately thereafter ; witness did not see him again ; never heard till a good while
after that a report of the gurpoae of marriage was current, and did not believe
it; Mrs Afleck was in her widow’s dress on that evening; Mr Robertson
was a respectable person; Mr Affleck was a writer in Stonehaven.

Cross-examined by Dean of Faculty—S8aw Mr Kennedy on the occasion of
the tea party, but cannot say what passed. Witness’s house entered by an
outside stone stair. There was no music in the house at that time ; but there
was during the courseof theevening. Does not know if Mr Kennedycameup the
stonestair, and is positive that noallusion was made about a warrant, or about the
town officers ; first saw him in her own lobby, but does not recollect the con-
versation. No mention was made of the marriage. Witness did not deny
that Kenneth was there. After Mr Kennedy spoke, her husband did not
come to them. Witness had no conversation with Mr Kennedy ; no, not any.
Kenneth did not leave the house without his hat. Mr Kennedy did not ask
fl':)r it. Witness got it for Kenneth from another room before he left the

ouse.

By the Lord President—W itness's maid called her out to Mr Kennedy, and
she then brought Kenneth out herself. Witness invited Dundonnell to' the
party while at Mr Robertson’s house, a night or two before. The invitation
was entirely from witness. Does not know that Mr Robertson or his daugh-
ter made any arrangement to bring Kenneth with them.

Mprs Brown, or Affleck——Is daughter of the late Rev. Mr Robertson ; wit-
ness was first married to Mr Affleck ; was a widow living with her father in
1807 and 1808. Her father was for many years clergyman of a particular
sect, for about forty years, and visited respectable persons at Aberdeen. At
this time witness was acquainted with young Dundonnell, but does not recol-"
lect how long ; it might be about three or four months before he left Aber-
deen. Witness first saw him in Mrs Duncan’s, who rented a part of her fa-
ther’s house. Mrs Duncan’s mother had been a servant at Dundonnell. In
that way witness got acquainted with Kenneth. There was nothing in the
way of courtship between witness and Dundonnell. He never proposed mar-
riage, either in jest or seriously. Witness swears positively he never did.
‘Witness recollects visiting in the house of Mrs Strachan, who was then in
-good circumstances. Recollects being at a tea party at which Kenneth was
Riresent; Kenneth left very soon; was not longer there than half an hour;

r Kennedy and Mrs Cheyne came and took him away. Merely saw Mr
Kennedy and Mrs Cheyne standing in the lobby ; never saw Kenneth after
that. Did not go there for the purpose of being married to Kenneth ; witness
had no more idea then of being married to Kenneth, than she has now of
being married to the Lord Advocate (laughter); Kenneth never raised such
an expectation. Witness never heard of such a report till some time after.
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[Letter of Mr Niel Kennedy of 30th March 1808, which states that Kenneth
persisted in denying the marriage, was here adverted to by counsel.]

Rev. James Grant, minister of Nairn—Was at college at Aberdeen ; knew
Kenneth about 1806 and 1807, or 1807 and 1808 ; saw him frequently in com-
pany with the family of Mackenzie of Breda, with whom he saw him almost
invariably. Witness saw him frequently with other young men, and also with
Principal Macleod’s boys. Witness has talked with Kenneth as one boy will
do with another, but was not intimate with him. Kenneth was particularly
neatly dressed. His manners were quite becoming, and like any other young
man. There was nothing particular about him, excepting being a stout lad.
Saw him often at the college dances, which were held, without ladies, every
Saturday night, but were under the sanction of the professors. Kenneth con-
ducted himself perfectly becomingly. Witness never saw any thing particu-
lar in the behaviour of the boys to him. They never called him a fool, or
followed him on the streets. Witness saw him again in Edinburgh in June
or July 1817, at Mr /Eneas Macbean’s, at a dinner party, which consisted of
six or seven gentlemen. He did not join much in the conversation. He sat
next witness, and conversed a little with him. Kenneth had just then re-
turned from France; and as it was then a very interesting period, witness was
curious to know something of the state of France ; and to his inquiries, Ken-
neth answered as distinctly as any other man would. Had a distinct idea of
every thing he had seen, and the jaunt seemed to have given him perfect plea-
sure.—Did you consider him, from the opportunities you had of judging of
his character, as a person of perfectly sound intellect ? I had no such oppor-
tunity of observation as to enable me to come to that conclusion.—Supposed
he was like any other person ; there was nothing peculiar about him, except
that he was a big man. Saw nothing differing in him from other people ; his
manners were perfectly gentlemanly, and he asked witness to drink wine with
him, as any other gentleman would have done.

Mr Brown—Now resides at Belfast, as agent for Geddes and Kidston. Wit-
ness resided in Peebles in 1812 ; was a magistrate therein 1812. Remembers
the Ross-shire militia being there. Two of the officers, Kenneth and a Mr
John Mackenzie, lodged with witness for about six months; during which
Kenneth was absent for a month at Pennicuick. Witness saw him every day,
and got intimately acquainted with him.—[The Court at this period of the
trial became so excessively crowded as to require the pass:ﬁes to be cleared, as
considerable interruption had been experienced, owing to the noise occasioned
by the crowd which thronged them.l])-—-Witneu kept a shop, and supplied
Iz;nneth with ordinary articles while he resided with him. He associated
with witness's family on his return from the mess in the evening, and occa-
sionally joined witness’s parties. He was stout, and dressed very well, but
not more particularly than other officers ; his manners were gentlemanly, and
hebehaved with propriety. Witness saw nothing in him differing from other
persons, and considered that his judgment and intellegt were as good as wit-
ness’s, if not better ; witness formed that opinion of him from ebservation.
He took the newspapers in the morning, or employed himself with a book. Saw
nothing offensive about his eating. Witness remembers the dinners given b
the magistrates of Peebles to the officers of the Ross-shire militia ; Kennet!
sat three or four persons distant from witness, and behaved with perfect pro-
priety. He had his particular feelings and partialities like others; witness
knows he did not like Dr Borthwick, and spoke disrespectfully of him. He
made purchases at witness’s shop himself in. most instances ; had an account
against him in this way. His servant occasionally bought articles ; Kenneth
was owing witness L.5, which he remitted in the month of August through
Mr Urquhart ; but cannot condescend whether to witness or to Mr Urquhart,
an ensign in the regiment.

Cross-examined by the Dean of Faculty—Were you aware he had formed
an attachment to the daughter of Mrs Cairns, the postmistress? I rather
think he had formed a partiality for Miss Cairns.

Re-examined—The freedom of the town of Peebles was conferred on all the
officers.

Major Cumming Bruce was senior major of the Inverness-shire militia in
1815 and 1816, and was in command at Forres ; Kenneth was then a captain,
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and performed his duty like the other officers. Witness sent him to Fort
George in command of a detachment ; Captain Gordon was previously in com-
mand, but was recalled in consequence of irregularity of conduct, and was re-
placed by Captain Mackenzie, who was next in rotation. L

By the Court—Witness would not have sent him had he thought him in-

capable of duty.

enneth made out all his own reports. Witness never had occasion to find
fault with him. Did not know him very intimately. Does not remember any
thing particular about him from the other officers. He was occasionally joked
and laughed at for being fat.—Did he take that joke like a good-natured man ?
I don’t consider him a good-natured man, but rather in temper and disposi-
tion a sulky man. Had occasion to find fault with him for some trifle, thinks
it was for being absent from parade, and witness was surprised a good deal at
the temper he displayed. Witness never thought it necessary, or had occa-
sion to pass him once over in time of duty from incapacity. He appeared to -
be a person perfectly capable of conducting the ordinary affairs of life. Wit-
ness would have no objection whatever to enter into a transaction, or of buy-
ing a horse from him ; he was as much alive to his business as most men.
Captain Mackenzie was known to be in expectation of the Dundonnell estate,
and had more money than most of the other officers; but witness never had
occasion to know that he was liable to be plundered by the other officers. Wit-
ness never imagined he required any caution with regard to his own interest.
He was smartly and particularly well dressed, and a bit of a dandy. His man-
ners were particularly smooth, and he had a great deal of Highland politeness
about him.—If he had been a neighbour of your’s in the country, would you
have associated and transacted the usual business of a country gentleman with
him ? I should not have objected ; I entertained no opinion of his intellect
other than that he was capable of managing the ordinary affairs of life, al-
though I considered him a stupid man. Witness had asked him to dine with
him along with the other officers. Witness is not aware that superstitious
feelings are common with the better classes in the Highlands. These are only
to be found among the people. Itis in those remote places
to have idiots attaching themselves to the houses of persons of property, who
maa' look upon them partly as subjects of compassion, and partly of sport.

ross-examined by the Dean of Faculty—Captain Mackenzie was, in his
opinion, below par in understanding.

Re-examined—He was not so far below par in understanding as to be easily
imposed upon. He was one below the average of intellectual ability, but wit-
ness did not consider him incapable of managing his own affairs.

Cross-examined—Kenneth was with the regiment in 1815 only a few months,
which was all witness saw of him.

Coptain Walker—W as adjutant of the Inverness militia. It was his business
to take charge of the orderly book ; Kenneth joined the regiment in February
1813, and remained till the corps was disembodied in 1814 ; it was re-embodied
again in 1815, and disembodied again in March 1816. During these times
Captain Mackenzie conducted himself in the ordinary way as an officer ; wit-
ness heard no complaint that he could not discharge’ his duty on the score of
unfitness. Captain Mackenzie was sent to Fort George with a detachment in
November 1815, and relieved the officer stationed there. Captain Mackenzie
remuined there until some time in the beginning of February 1816. W itness
never saw him passed over when his duty came ; knew Captain Mackenzie
was a member of the mess, and acted as president and vice-president when it
came to his turn, and discharged his duty like his brother officers; never saw
him treated with disrespect, or as an incapable or weak creature. Witness
dined with him afterwards at Seabank, and met with respectable company
there; Captain Mackenzie conducted himself with sense and propriety. Wit-
ness was at Portsmouth when Captain Mackenzie was brought before a court-
martial. [Here the clerk of court read the sentence of the court-martial
for having a ball without permission of the commanding officer, of which
he was honourably acquitted.] It is the custom in the army, when an
officer is to be tried by a court-martial, that he remains under arrest till the
sentence is given ; and Captain Mackenzie remained under arrest some time
previous to the 17th June 1814, and he continued under arrest for about two
months thereafter. Witness remembers being reviewed by tke Allied Sove-
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reigns on the 25th of June 1814, and at that time Captain Mackenzie was un-
der arrest, and consequently could not attend that review. Witness had an
entry on his record which showed that Captain Mackenzie was a member of a
general court-martial, and he was quite sure he had it recorded that he was
president of a court-martial.

Cross-examined by the Dean—Captain Mackenzie’s defence was conducted
by Mr Minchen. It was rather witness’s belief that Paymaster Macgregor of
that regiment might be with him part of the time. There were not many re-
views in 1814, and the ordinary place of review was on Southsea Common.
‘Witness does not recollect of his falling into the rear on one occasion.

By the Court—His situation is in the rear, and if Captain Mackenzie had
fallen into the rear, he must have known it.

By the Dean—1In point of understanding and strength of mind, he was in
the ordingry way.

Dr Mackintosh, physician in Edinburgh—Saw Kennéth Mackenzie in Va-
lenciennes, in 1816 he thinks. Kenneth stated to witness that he promised to
witness’s mother to call and see the children, his parents being intimate with
her. Sometimes saw him two or three times a-day, but cannot tell how long
he remained there ; would not swear that he remained for a week or a month.
Kenneth told him every thing regarding his family, and conversed on the want
of comforts in that country, in comparison to the comforts of his own country.
‘When a stranger was present, he would not speak at all ; and on such an oc-
casion he walked with him half an hour and never opened his lips; and the
moment they were alone, Kenneth began to speak to witness. He was a man
about eighteen or twenty stone weight at the time. Witness wished to show
Dundonnell some marks of attention, and when walking with him begged to
borrow a gig from a Captain Mackintesh to take a friend of his to Condé, who,
seeing Dundonnell in witness’s arm, concluded that he was the friend whom
he intended to take with him in the gig. Captain Mackintosh politely refused,
thinking, no doubt, of the springs of his gig, (great laughing,) and on Dun-
donnell particularly. Dundonnell said nothing, but witness felt his sides shak-
ing with laughter ; and after Captain Mackintosh had gone, he said to witness,
¢Do you think the man was mad, to lend you his gig, as he must have known
that I was thefriend whom you meant to take to Condé ?° Witness would have
no hesitation in buying or selling with him, as he seemed to be an honest-
looking man.

Lieutenant Dunbar—Remembered Kenneth in the Inverness-shire militia.
The regiment was at Hillsea Barracks ; Captain Mackenzie performed his
duty as well as any other officer in the regiment, and witness never observed
any deficiency or stupidity in his manner of conducting himself. Sometimes
subalterns make up the reports of the officers ; has not seen it done, and never
employed subalterns to do it for himself. Captain Mackenzie attended the
mess, and was treated with respect; has known him join in the conversation,
having sat by him, and conversed with him. Captain Mackenzie took his
turn of duty as president or vice-president at the mess, and he performed his
part like the rest ; the duty of the regiment was very hard, as the posts were
at considerable distances from each other. In Portsmouth, Captain Mackenzie
associated with respectable families. Witness was with the regiment when it
came to Inverness in 1814; it was disbanded and embodied again in 1815 ; they
were both in the regiment at that time, and Dundonnell continued to live in
society with the officers. Captain Mackenzie gave parties, and behaved like
any other gentleman, and paid attention to his guests. Never saw any thing
in him that exhibited extraordinary deficiency of intellect. He was not a clever
man, but he was capable of transacting ordinary business. Kenneth received
company at Seabank, and witness was there about 1816, and remembers hav-
ing a conversation with him about his relations ; said that his mother and bro-
ther had prejudiced his father against him, whom they had persuaded to go to
Inverness for the purpose of making a deed to give the property past him to
his brother. This conversation happened after his father’s death ; he expres-
sed himself with great warmth against his mother and brother, who he declar-
ed would never receive a sixpence from him; saw him frequently after this’;
he was always a clean man in regard to his dress ; would have no hesitation in
entering into ordinary transactions of business with him, and does not think
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he would have over-reached him. He was a man of a very resolute mind, and
very obstinate ; thought he had sense enough to make a will, or enter into any
bond. .

Serjeant-Magjor Robertson, Inverness-shire militia—Had occasion to see the
way the officers did their duty ; Captain Mackenzie did the ordi duty like
any other officer ; attended parade, and drilled, and mounted guard like the rest.

itness is now in business in Inverness; would have had no hesitation in
transacting business with him as with any other man.

Serjeant Clark, Ross-shire militia—Knew Dundonnell very well. Kenneth
first belonged to Captain Mackenzie of Strathgarve's company, and witness
was then attached to the company to which Kenneth belo . Captain Mac-~
kenzie did his duty like any other officer. Serjeant Daniel Clark belonged to
the same company, but attended the awkward men, and attended parades, but
not with the company.

My Minchen, solicitor—Lives at Gosport ; is extensively empl at courts-
martial ; was Clgtain Dickenson’s assistant at the late memorable trial. Re-
members of the Inverness-shire militia being at Portsmouth, and knew Cap-
tain Mackenzie well ; was requested by a friend of the Captain’s to call upon
him, as he was then under arrest ; he did so, and the Captain stated to him
that he was put under close arrest by orders of Major Hume, and that he was
about to be brought before a court-martial, and wished witness’s assistance
on the occasion. Witness applied to the Deputy-Judge Advocate for infor-
mation of the charges, and next day got an authenticated copy of them, which
enabled him to discuss with Captain Mackenzie as to what was necessary.
From the Captain he received all the communications which were necessary
to be imparted to witness. These communications were first between witness
and the captain alone; and afterwards witness had communications with
those gentlemen towhom the Captain referred ; and witness communicated with
most of those gentlemen in the presence of Dundonnell. He gave witness all
the ifnormation and instructions necessary for conducting his case entirely
from his own lips.—Having got Iyour instructions to prepare for the trial, did
you attend the trial for him ? I attended as his friend by the permission of
the court, which is the custom on these occasions; it is a matter of favour
to allow a person to be assisted—leave was asked and leave was given. The
court-martial adjourned at two o’clock ; the first day of the trial was on Fri-
day the 17th of June 1814 ; the second on Saturday the 18th, and the third
on Monday the 20th, upon which day witness delivered the defence for Cap-
tain Mackenzie. That defence was prepared by me, receiving from the Cap-
tain the various suggestions he had to give.—gid he, during the trial, make
any suggestions to you with respect to questions to be put to witness? Fre-
quently, and on other occasions as to the nature of the evidence to be ad-
duced, and made them most judiciously, most aptly ; and I owe it to his me-
moryto say, that in all the cases which I have conducted, have seldom met with
one from whom I received more assistance on such an occasion. He made
that remark not only to be observations during the trial, but to all the com-
munications before and after, from the first communication to the last. He
never met with one with whom he was better satisfied, and his communica-
tions always came judiciously and sensibly. This trial happened at the time
the royal sovereigns came to Portsmouth, and the court was more crowded
in consequence. Witness read the defence, asgt was his general rule, as well
as that of his professional brethren, to do so. He recollected but one case in
which he did not do 8o ; the defender requested to do so himself, and it would
have been better that he had not. At this time there was a partner in the
banking-house of Goodwin and Company ; at this time he was senior partner.
Next to him there was a partner of the name of Carter, who is now dead.
Knew that Captain Mackenazie visited in respectable families, and also in Mr
Carter’s, Dr Leed’s, and others ; and was universally respected and esteemed.
The idea that he was a man of defective intellect never entered his mind, till
informed that he would be required in evidence. Mr Carter had several
daughters ; he understood that Captain Mackenzie had a partiality for one of
them. Mr Carter told him so, and he seemed to be very much pleased with
it. Mr Carter was a respectable gentleman, and not likely to marry his
daughter to a fool.
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Mrs Major Grant, widow of Major Grant, authoreis of ¢ Sketchés of Scot-
land,” and other works—Resides in London ; her hnsband held s company
in the Inverness-shire militia nearly five years. She was in Portsmouth, and
knew the late Dundonnell intimatef », and was very often in hiscompany, and
had a good deal of conversation witi him on ordinary topics. She had am-
Pple opportunities of forming an opinion of his mental capacity. He was a
very excellent man, and though not of brilliant talent, certainly of respec-
table character. She never remarked any thing in him to lead her to sup-
pose that he was deficient in intellect. She had occasion to know that he
gave parties, at which she was always present ; she conducted several of these
parties, and he conducted himself like a perfect gentleman. He was a very
large man ; she heard a talk of an attachment between him and Miss Carter,
and it never occurred to her that a match would have been unsuitable or im-
proper from his character. He dined repeatedly with her and her husband,
and she never discovered any thing remarkable in” his eating. He was tem-

rate. She had heard him talk of his brother, and he considered himself as
injured by him. He considered himself as an injured mun; and he spoke of
it as such. She should consider him warm in his attachments, and firm in
his resentments. She saw him in London in 1824, after the regiment was
disembodied. He continued quite the same man; he conversed upon old to-
pics. She thought his memory tenacious ; she does not think he said any thing
about his brother at that time.

Cross-examined by the Dean of Faculty—She did not write his letters ; she
assisted him in one i;tter to Miss Carter. She was positive, to the hest of
her knowledge, that she did not write any others. She generally wrote her
hut;bn;d‘s letters. In the letter to Miss Carter, she merely assisted in the

" style of it.

Re-examined—Dundonnell brought the letter to her written, and consulted
her whether it was a right one, and she merely altered the style of it. In sub«
stance it was a proper and reasonable letter for the occasion.

William Sinclair—W as once a grieve at Dundonrell, and was seven and a
half years in Mr Mackenzie’s service; went there in 1819; he received his
directions from him about the work, and never consulted with any body else ;
Mrs Mackenzie took no charge of the farm-work ; Dundonnell paid him his
wages with his own hands ; Dundonnell saw him almost every day, and looked
at the work that was going on ; the times he went to Jook at the work were in
the harvest time, in summer, in spring, but not in winter, or wet weather ; and
he would ask of witness what was going on ; witness kept the people to their
work according to Dundonnell’s order ; other gentlemen in whose service he
had been, gave him directions as the laird did ; he was as sharp as any man
who was ever above him ; one of his tenants went to the market about the
cattle; but when the drovers came to the house he sold to them himself ; he
understood the work about the farm, and gave directions about the planting ;
the servants behaved properly to him, and he exercised power over them g
there were two kitchens in the house, the black kitchen and the white kit
chen ; as grieve he was advanced there; the dancing went on in the white
kitchen ; Dundonnell was there seeing them dance ; he had seen other gentle-
men there besides ; Tulloch was there; Millbank and Ord were there; has
seen Thomas Mackenzie there ; Dundonnell had many cocks and hens, more
than common ; witness told the laird on one occasion that he had nothing to
give them ; the laird told him to get corn for them, as they were more pro.
fitable to him than dogs or horses ; had seen amadans (idiots) at the house;
the laird kept them for charity ; did not know if he made sport with them ;
the laird had a servant of the name of Campbell who behaved very well to
Dundonnell ; never heard the laird say any thing about him.

Jean Kerr, formerly a cook at Dundonnell~Was cook with Mr Mackenzie
of Ord for a year and a half. Mr Mackenzie is brother-in-law to Thomas
Mackenzie. Witness went to Dundonnell’s service two months before he
came from France, and remained there till his death, and for half a year after
that event. There was a good deal of company at Dundonnell. Witness had
seen many gentlemen there, and among them Mr Davidson of Tuloch, Mr
Mackenzie of Cromarty, Allangrange, Colonel Burgoyne, Dr Nair, Lochend,
Struie, &c. &c. Dundonnell sat at the foot of his own table on all occasions
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when company was there. When the minister or catechist came round, Dun-
donnell was most attentive to his religious duties ; he made the servants at.
tend, and, when away, account for thejr absence. Witness did not attend,
having no Gaelic ; in consequefice, Dundonnell used to sit down beside wit-
ness, and read, and explain the Bible and New Testament, which he did ra-
tionally. He was a religious man. Thomas was much about the house.
Witness does not know whether Dundonnell was fond of Thomas or not.
He spoke very little about him ; witness heard nothing further than Dundon-
nell saying, “ Why does he come to me when any difticulty comes on him ?”
Dundonnell was very sober ; witness never saw him intoxicated ; had never
seen Mr Thomas more intoxicated than he could take care of himself; there
were many fowls about the house, but they were useful for the kitchen ; and
bad she not been there, there would not have been so many, as she was a good
hand at rearing them ; there were more than 500. There are two kitchens,
the white and the black ; the one for out-door servants, who met in the old,
or black kitchen. Balls were given sometimes to the servants in the white
kitchen ; Dundonnell sometimes attended. Gentlemen never came there
without being in the kitchen ; has seen Thomas there. Witness has seen
idiots at the house. There was one Elizabeth Macrae who belonged to the
property, but she was not always in that state ; when well, she was employed
at her needle. She sometimes went to other houses, and to Ord, where she
had a house of her own. There was a person called Touterman, who was
employed at out-door work, and sometimes in carrying peats. Witness re-
members General Brown being there, but only recollects him once; he was
there for a week or a fortnight ; never saw him do any thing particular; he
would go through the exercise with the lads; never saw Allangrange going
through the exercise, or any of the other gentlemen ; if any of the lads were
in sight, the gentlemen would look and laugh at them. Rory M‘Leod, an
idiot, lived on the estate. Witness does not know if he was foster-brother
to Dundonnell. Has seen messengers come to the house seeking Thomas
more than once. Witness once saw messengers seeking the old mother.
There was a man-servant of the name of Campbell ; witness never heard
Dundonnell saying any thing particular about Campbell. Witness knows he
liked him very much ; this did not last the whole time she was there, as Dun-
donnell was sometimes angry with him. He was first displeased at Campbell
courting the girl Mary Urquhart, and next for taking up with a chamber-
maid of the name of Janet Ross. Dundonnell was angry, and spoke to him
on the subject ; independently of these occurrences, he liked Campbell as a ser-
vant, and said he would never feel himself comfortable if Campbell left his
service. Old Mrs Mackenzie of Dundonnell could not speak Gaelic. A few
of the house servants from the low country could speak English, but mostly
all the servants about the doors spoke Gaelic, and nothing else.
Peter Macintyre—W as in the service of old George of Dundonnell for ten
zears before his death, and remained after Kenneth succeeded. Was shep-
erd. The stock might be from 600 to 1000 sheep. When Kenneth suc-
ceeded he took the charge of, and superintended the business of the sheep.
He also attended at the shearing, and gava directions zbout sales and the
portion of stock going to market. Kenneth seemed to know as much as his
father about these matters. The father took little charge about the sheep in
witness’s time ; Kenneth attended more than his father did. Mrs Mackenzie
took no charge, and never picked out, or directed what wedders should be
taken for the house. Witness always did this. Witness was with Kenneth
for six vears. Kenneth also took charge of the sales of wool. Witness has
seen him selling it himself. Much improvement went on at Dundonnell
after Kenneth succeeded, in planting, building, &c. Dundonnell took a great
charge of the planting, and gave strict orders to prevent the sheep from in-
juring it. He attended also at hay-time and harvest. The servants and
tenants principally spoke Gaelic, some of them had no English at all ; a few
from the low country spoke English ; there were two kitchens, a black and a
white ; Dundonnell saw the tenants in the white kitchen frequently, and
was treated by them as respectfully as any other gentleman about the house ;
the servants and tenants always took off their hats to him; witness never
saw any one making a joke or laughing at Dundonnell; there was a good
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deal of poultry; witness could not say how many ; but did not think there
were more than 300 ; witness never saw him pay any marked attention to
them ; indeed, he was fond of every beast he had ; witness has seen Dundon-
nell throwing from a trough barley or oats*to the fowls; there was a fool
there called Bell Macrae, who could work at times; she used to dance, but
never excepting when others were dancing ; witness has seen Thomas and
other gentlemen come in and laugh at her; the servants used to dress her
with ribbons ; and witness has seen various persons put on any part of her
dress which might fall off in dancing ; has seen General Brown ; thinks once
or twice; the General thought himself a great soldier ; he remained about a
week ; did not see Dundonnell make sport with him ; Dundonnell appeared
sometimes not so gracious with Thomas as brothers ought to be; he told
witness Thomas had tried to defraud him of his own rights; Dundonnell
said he would do the same to him ; and that Thomas should never have a
clod of the property as long as he lived ; witness thinks this was in Septem-
ber 1821 ; this conversation took place twice at any rate ; witness cannot re-
collect when the second conversation took place, when Dundonnell said
Thomas shall never have the property ; Dundonnell was a charitable man,
and allowed the fools to be on the property where they could only get a mouth-
ful of meat.

Cross-examined by the Dean of Faculty—Dundonnell was absent for some
months before witness left his service in 1824. Thomas was there, and re-
mained the greater part of the time. Thomas took charge of the property;
there was no difference between witness and Thomas ; witness gave notice to
Thomas he was to leave, before Kenneth returned. Thomas gave witness no
charge at all ; witness has been on the police establishment in Edinburgh,
and been twice discharged.—After being put back, who applied for you 7—
[A number of questions were here put to witness regarding the circumstances
attending his discharge from and reponement in his situation in the Police,
which the witness appeared to wish not to answer, alleging that the Police
Court alone was cognisant of such matters.]—Being further interrogated,
Did Mr Macbean apply for you? I suppose he did.—Did Mr Roy apply for
or know that Mr Macbean applied for you? I cannot tell.—How did Mr
Roy know you were dismissed ? He happened to meet me on the streets.
Witness never applied to Mr Roy. Witness was replaced in about a month
after his discharge.

Mr James Laing—Has been factor on the estate of Mr Hay Mackenzie of
Cromarty for eighteen years. Cromarty has some lands in the parish of
Lochbroom. A portion of it, the farm of Achtascaild, comes within pistol-
shot of the mansion-house of Dundonnell. The family of, Dundonnell has
had the farm till within a few years. At the father’s death there was a lease
current which had only a few years to run. It was supposed to be a liferent
lease, but the lease had been mislaid. Thomas applied for a lease of these
lands soon after his father’s death, and a missive letter was granted, but was
not extended into a lease. Thomas never got possession, as old Dundonnell’s
lease was discovered, and Kenneth continued to possess it as tenant after his
father’s death. Witness had occasion to be at Dundonnell during Kenneth's

session of the farm in 1819 or 1820, en a business excursion, to perambu-
ate the march between the two estates. Witness was there for part of a day,
and communicated with Kenneth himself. Had a conversation on the sub-
ject of the farm, which he understood intelligibly and distinctly. Did not see
Mrs Mackenzie on that occasion. Was there again in 1825 with Mr Hay
Mackenzie for two full days. After the expiry of the lease, Dundonnell held
the lands for a year or two. A dispute took place about the rent, which was
L.200 per annum. Dundonnell said it was too much, and that he could not
afford to give so much, but offered L.100 odds. Cannot recollect the sum,
but the transaction was not then closed. Mrs Mackenzie closed the bargain
by writing him from Ullapool, and Dundonnell’s offer was accepted of. No-
thing occurred to lead witness to think Dundonnell’s mind was deficient or
imbecile. He appeared capable of conducting the ordinary affairs of his
estate. On these occasions there was no interference with Mrs Mackenzie.
Cannot recollect her saying a word on the subject.—[Shown three letters ad-
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dressed to Kenneth on business, which witness identifies.] Addressed them
to him as a man capable of conducting his own business.

Cross-examined by the Dean of Faculty—Witness was not aware of the
existence of the lease to old Dundonnell till after his death, and advertised
the farm to be let, which in consequence was let to Thomas.—[The Solicitor-
General here produced a letter from Kenneth to Mr Macbean, of 17th June,
about this farm, which was read.]

KENNETH MACKENZIE, Esq. of Dundonnell, to JENEAS MACBEAN,
Esq. W. 8.

Wednesday afternoon.,

Date on the back, 18th June 1817.
My Dear Sir—As I perceive my brother Thomas is now here, I request
zou will take the ogi)ortunity of waiting upon him, to express how much I feel
urt in his taking advantage of me, by inducing me to write a letter, which I
.am given to understand may be detrimental to my interest ; as also the part
he has acted with regard to the farm of Achtascaild, which, unless he with-
draws, will make me, with regret, have no commanication with him whatso.
ever ; and in a way he little":iinks, I will be upsides with him and all his ad-
visers, and therefore 1 would recommend him not to irritate me, if he consult

his own interest. I remain, my dear Sir,egours unalterably,
(Signed) KENNETH MACKENZIE.

My Robert Tulloch, merchant, Fort-George—Formerly held a commission
in the local militia, and filled the situation of barrack-master at Fort-George,
from October 1813 to May 1815. In the latter year a detachment of the f:—
verness-shire came. It was commanded by Captain Gordon, who was suc-

ded by Dund ll. Witness became acquainted with Kenneth, who
visited in his family ; in witness’s opinion he was perfectly sane, and perfectly
capable of managing his own affairs. Dundonnell talked to witness regard-
ing Thomas, and mentioned at that period how he had been used by his fa-
mily ; and if he ever had the power, none of them should ever possess it. He
seemed very determined, and a resolute man in his own opinion. Witness
saw him frequently, and had extensive intereourse with him.

Cross-examined by the Dean of Faculty—Have you the misfortune to have
a law-suit ? None, sir.—You had the misfortune to have a sequestration
against you—who was your agent ? Mr Roy.—Who was your country agent ?
Mr Manford.—Do you happen to know that Mr Manford’s father was bar-
rack-master at Fort-George ? Yes, he succeeded me in 1815, and is there still.
Dr Roy was garrison-surgeon there, and for a considerable time.

Andrew Williamson, cabinet-maker, Inverness—Remembers Dundonnell
living at Seabank ; he took his furniture from witness. Received the order
from Dundonnell himself, who came into the warehouse and selected it him-
self. It was selected judiciously and with good taste. Dundonnell went about
this like an ordinary man who knew a good bargain from a bad one. Wit-
ness would have had no objection to transact business with him.

Cross-examined by the Dean of Faculty—Thé account commenced in Oc-
tober 1815, and ends in September 1816, and amounted to L.486, 2s. 1d. ; the
other account was of a subsequent date.

Angus M‘Donald—W as gardener at Dundonnell ; went there in December
1824, and remained till December 1826. Saw the laird immediately on going
there ; got directions from him to carry on the work. He frequently came
into the gardeén. The laird gave minute directions as to sowing various seeds
—the principal directions about the garden—and not Mrs Mackenzie. Has
heard him giving directions about trenching and other matters. Has seen
two or three fools there. Recollects a woman there one Sunday morning
when Millbank was there. Heard a noise in the garden, and saw the laird
and three gentlemen. Millbank was making the idiot chace a peacock. On
coming out, saw Millbank make the idiot run round the house. Dundon-
nell was not far from them. Did not see her jump over any thing, or jump
up.

Dr Robertson—Is a medical man in the north ; was acquainted with Dun-
donnell, which began at Inverness in 1815, where witness resided for about
six months ; Dundonnell and withess slept in the same room. The intimacy
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continued as long as witness remained in the county of Ross. Was of opi-
nion that he was a man of fair average as to sense. Has heard Dundonnell
read newspapers and novels intelligibly ; has received notes of invitation from
him to dine, and one particular letter describing a complaint. It was a sen-
sible communication. Has seen him make out receipts for medicine in 1818.
On one occasion, Dundonnell objected to the price of an article, as being
cheaper at Tain than at Dingwall. The laird has pointed out his fowls to
witness, especially a particular kind of pigeon ; heard him say the fowls were
useful, and that Ke might spend his ‘money more ridiculously on horses and
dogs. Has heard him speak of his brother several times. Recollects on one
occasion, at Inverness in particular, when he mentioned that Thomas had
been the cause of dissension in his family, and he had attempted to get him
(Dundonnell) disinherited. Last conversation was in 1818 ; the purport was
his determination that his brother should not inherit a foot of the property if
he could help it. [Shewn the note of instructions.] Has no doubt of his ca~
pability to make a will ; but witness cannot answer for the note now shown,.
which he never saw before.

Mr Hay Mackenzie of Cromarty—The family estate is near Dundonnell ;
has visited it during the late proprietor’s life-time, first in 1825, and staid two
or three days. The factor, Mr Laing, was with him ; and Colonel Oswald, on
the second occasion. Witness saw very little of Dundonnell ; was on a fishing
party, but breakfasted and dined there; it did not strike witness at the time
that Dundonnell was at all deficient in intellect ; witness wrote him once or
twice on the subject of a farm, and now identifies the letter shown him. Had
no scruple in visiting or entering into transactions with him ; he did not con-
verse much, but what he said was perfectly sensible. Does not recollect any
thing about the poultry ; it made no impression on wit: ; after the visit
was over, it never occurred to witness he had been visiting a kind of idiot, and
never heard his capacity doubted till after his death.

By the Court—Dundonnell was a very large, corpulent man at that time. ,

Colonel Burgoyne of the Royal Artillery—Was in Scotland in 1820, and
visited Dundonnell ; he remained for six days. Captain English of the En-
gineers, and Captain Wood of the Artillery, were with witness; spent the
forenoon in shooting, but breakfasted and dined with the landlord ; he con-
ducted himself in a very kind and gentlemanlike manner, and took a common
share in the conversation ; nothing occurred to make witness fancy he was a
man of weak intellect. Mr andnﬁlrs Mackenzie appeared perfectly happy s
witness saw nothing which would have prevented him from entering into any
transaction with Dundonnell.

Alexander Cameron, clerk to Mr John Thomson, accountant, Inverness—Was
clerk to Mr Cameron, writer, Dingwall, factor on Dundonnell’s estate ; was sent

*by Mr Cameron to collect the rents. Went first in 1824 or 1825 ; witness might
be a week at Dundonnell at each time, when a collection of rents was made. Mr

* Cameron, Dundonnell, and the ground officer, Maclean, attended. Dundonnell took
a part in the business ; there were accounts against the tenants, and contras for value
given to the laird. The grieve examined the credits, as some part of the rents
Dundonnell kept himself ; the rest were for the trustees, Witness assisted the
laird in the collection of that part ; Dundonnell gave his assistance—had a very
good memory. Witness’s second visit was in May 1825, when Dundonnell di-
rected him to get a rental book, into which the rents of the reserved property were
entered. Witness was a week on second visit, and returned again in December
1826. Witness would not have known what particular payments had been made
without Dundonnell's assistance. Saw nothing in his conduct to justify imbeci-
lity of mind. Witness was at the funeral dinner of the late Dundonnell. Does
not recollect any partieular toast being given by Mr Roy. Did not hear the health
of Thomas, but heard the ¢ Roof Tree” given. Roy sat at the foot of the table,
but witness thinks that the toast was given from some person at the head of the
table, and not near where he sat. Witness sat on Mr Roy’s left hand. To the
best of his recollection, does not think it proceeded from Mr Roy. Witness re-
collects Mr James Gillanders being at Dundonnell, but he was not present at the
collection of the rents. Mrs Mackenzie might have casually come into the room,
but no appeal was ever made to her for any explanation.

Cross-examined by Dean of Faculty—Does not recollect being engaged with
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any business with Mrs Mackenzie. Met Mr Gillanders there on one ocecasion
when witness was engaged on business with Mrs Mackenzie.— Whether, after
this time, were you engaged with Mrs Mackenzie some time during the day be-
fore dinner ? Thinks this-was but for one day, but cannot be sure.

Re-examined—The business was about an action in the Court of Session. Wit-
ness got the information he required principally from Mrs Mackenzie. The state-
ment being read to Dundonnell, he got very angry. Witness read over the in.
formation he had obtained, with which Dundonnell expressed himself satisfied,
and signed the document.

Dr Wishart, physician in Dingwall—Knew the family of Dundonnell, and
saw Kenneth when young ; saw him again at his father’s funeral, which he joined
at the Muir of Ord ; dined there, but could not say who dined, being at a back
table ; was called in to attend Dundonnell on his deathbed ; what he said to wit-
ness was sensible; he was in the last stage of dropsy ; and so much depressed
that he had little conversation with him ; he asked Mrs Mackenzie to inquire of
him how Sandy Mackenzie’s wife was; he staid there about three days; Dr
Adams was there at the time ; went away, thinking he could be of no use, as the
patient was under proper management.

Cross-examined—He saw nothing to indicate, at the funeral of old George,
that Kenneth and Thomas were on bad terms ; he was never sent for to attend
Kenneth but on one occasion, and was stopped at Garve ; knew no other cause of
being stopped than that Dundonnell was so far better that it was unnecessary for
him to proceed ; did not know whether any other medical gentleman attended or
not. Had heard of Dr Adams being there, but whether professionally or not he
could not say.— What mean yon by saying that what he said to you was sen-
sible? He desired Mrs Mackenzie to ask for Sandy Mackenzie's wife, and that
was the principal thing that passed. Sandy was a servant in Dundonnell’s em-
ployment ; witness left the patient because the case was hopeless ; he innoculated
Kenneth when five or six years of age, and never saw him after that till his fa-
ther’s interment, and had no opportunity till he saw him on his deathbed to judge
of his capacity ; was not introduced to him at his father’s funeral ; Thomas was
present when Dundonnell was on his deathbed.

Dr Mair, physician in London, son of Governor Mair of Fort George—Lived
at Fort George, and was well acquainted with the family of Dr Roy for twenty
years, a family of the first respectabxhty s knew the late Dundonnell ; saw him
first at Seabank ; was at Dundonnell in 1819, and remained about a week ; was
there again in 1820 and remained about three weeks ; was there again in 1821,
and remained about ten days ; discovered no defect in 'his intellect ; he was living
happily and comfortably with his wife; asked him to attend a young woman of
the name of Aby Mackie ; and the laird was anxious for him to attend her, which
he did at his particular request ; he was at Dundonnell when Colonel Burgoyne,
Captain English, and another gentleman, were there; saw Dundonnell read the
newspapers ; did not know that he read them regularly ; sheard him speak on the
Queen’s trial, and stated his opinion upon it like a man of sense ; heard him se.
veral times speak of his servant Campbell in terms of high commendation.

My Turner, accountant—Was partner with Mr James Scott of Edinburgh,
trustee on the estate of Dundonnell ; witness is now trustee, and has made a
valuation of the estate ; present rental is L.1088 ; the public burdens of the pro-
perty amount to L.163. Part of the gross rental arises from the furniture of the
house, estimated at L.25. After the burdens and rent of furniture are deducted,.
a nett rental is left of L.900. The heritable debts upon the estate amount to
L.8000 ; the legacies, estimating the legacy to Dr Ross’s family, which is pay-
able and bears interest from the period of his decease, at L.4000, amount to
L.8000, and the value of the annuities to L.7772. The total amount of all the
debts, burdens, &c. is upwards of L.23,000. In 1826, the deficiency of the rent,
after payment of public burdens, jointures to widows of deceased proprietors, and
interest of debt, was L.68 ; in 1827, L.111; in 1828, L.60. At twenty-seven
years’ purchase, and taking the debts and all the burdens together, there would
only be a reversion of L.500 on the estate.

Cross-examined by the Dean of Faculty—A part of the property was sold for
1..16,000, to pay off some of the heritable and personal debts. The sale was
effected by Mr Scott as trustee for behoof of the creditors. Mr Scott, or witness,
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as trustees, were responsible for the application. The whole was properly applied.
No portion of the L.16,000 was ever given in loan either to Mrs Mackenzie or to
Mr Roy. Mr Roy was merely paid his business accounts.

Re-examined—No part of the L.500 a-year stipulaged to be paid to Mrs Mac-
kenzie during Dundonnell’s lifetime was, in point of fact, paid to her during the
subsistence of the trust to Mr Scott or witness. W itness has had occasion to see
the accounts of the various factors and agents employed by Dundonnell from 1817
downwards, and can positively say that no such payments are entered in these
accounts as made to Mrs Mackenzie, from the year 1817 to the death of Dundon-
nell. [ After,some discussion on valuation, witness was ordered to produce a note
of results of the application of the funds to the extinction of the heritable and
moveable debts, and thegnames of the creditors. ]

Mr!Alexander Scott, of Trinity, W. S. called. He was objected to by

Mr Patrick RoBerTsoN— We understand that the object of
calling Mr Scott is to prove by him something for the purpose
of discrediting Mr Mackenzie of Millbank’s evidence, viz. that
he stated to Mr Scott that he was a subscriber for carrying on
the present action. It is quite clear, therefore, that the object
of the present examination is to discredit the testimony of Mr
Mackenzie. Now, is it competent, when a party has perilled his
case on an examination in initialibus, and upon which he was found
an admissible witness, to bring another to discredit the testimony
to which he hassworn? This goes to the foundation of the whole
principlesiof evidence. The law of Scotland has not yet permitted
it to be competent to examine a third party to disprove what has
been statedjon]oath, by the fact of establishing something which
the witness had said when not examined on oath.

SoLiciTOR-GENERAL—It was expressly said, and given as one
reason for permitting Millbank’s examination, that if Mjllbank
made any statement here on oath which we could contradict, we
should be at liberty to do so; and on that we abstained from press-
ing the matter. Mr Mackenzie has stated on his oath that he did
not hold a particular conversation with this witness, and Mr Scott
is now adduced in order to proceed to contradict this statement,
and the jury are entitled to take and view every contradiction.

DEaN of FacuLty—As to the alleged understanding, nothi
could be more distinctly stated than the grounds of the objection
which I took. What the opposite party wish, is to ask Mr Scott
whether he did not hold a conversation with Millbank regarding
this matter, and in that way to object to Millbank. A witness
may deny or affirm many things when not on oath that he would
not deny or affirm when on oath. Millbank has been examined
on oath in the cause, and he cannot now be contradicted in re-

rd to what he said on his examination in initialibus. This would

e irreconcileable with the first principles of law in Scotland.

Lorp PrEsIDENT—MYy brother ans. I are agreed that it is quite
competent to examine the witness. Scott may not be speaking
truth any more than Millbank. It is just the old Scotch repro-
bator.

Examined in chief—Witness was acquainted with Mr Mackenzie of Millbank.
Previous to last trial, had a conversation with him about subscribing to a fund to
enable the pursuer to carry on the action against Mr Robert Roy. There were
two conversations between them, one in April 1828, upon which occasion Mill-
bank said he was going to attend a consultation at Mr M‘Queen’s; as a meeting was
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to be there of the friends of Mr Thomas Mackenzie ; the purpose of which meet-
ing was either to revise the summons or to consult in regard to the case. Witness
asked him what he had to do with the case ; he replied that many of the country
gentlemen had subscribed a sum of money to enable the pursuer to carry on the
action. It was witness’s decided impression that Millbank was a subscriber. The
second conversation was about twelve months afterwards, when Millbank applied
to witness to arrange between him and Mr Roy ; witness said that it was impos-
sible that they could be on good terms, or that witness could be of any avail. His
reason for saying so he stated tobe, that he understood that he was one of Mr Thomas
Mackenzie’s supporters, and had subscribed for that purpose. Millbank desired
him to say that he had no hostility towards Mr Roy, and had done nothing more
in regard to the case than other county gentleman. Millbank did not expressly

- say that he had subscribed, but he did not deny that he did. During the former
trial, he had a conversation with him, after he had given his evidence, but not
regarding the subscription.

Cross-examined by Mr P. Robertson—On the first conversation, Millbank said
he was going either to revise thesummons or to consult about the case.—[ TheDean
of Faculty proposed to tender, either at the close of the cdse or now, the evidence
of the two agents in this case, in reference Yo the above evidence, or do it after-
wards in replication. ]

Governor Muir of Fort George—Isa colonel in the army ; was perfectlyacquaint-
ed with the whole family of the late Dr Roy. The character of the family is as
respectable as that of any family he ever knew in any part of the world, and most
remarkable for their becoming and pious conduct.

. Alexander Mackenszie, late banker, now writer in Inverness—Knew the
late Kenneth Mackenzie, and Thomas his brother, and the late George the
father. Remembers the death of George at Inverness, and he took the whole
charge of the funeral. Had been his agent for many years before. An unkind
feeling existed between the two brothers. On the day of the funeral there were
two parties attached to the brothers ; the one stood on the one side of the street, and
the other on the other. Witness requested both parties to walk up stairs to assist
in carrying down the remains, but could get neither of them to do so, and was
obliged to employ the undertaker’s men to do it.

Cross-examined by the Dean of Faculty—Kenneth’s mother was at the time at
Lochbroom ; knew the family intimately ; was a banker at Inverness twenty-two
years ; Kenneth came from college to his office, and he employed him in the copy-
ing of letters and running of messages, and always thought him an ordinary boy ;
and when grown up, thought he had the understanding that any young man
should be possessed of.—[Shown letter of 14th November 1816, identified it as
written by his clerk, and autograph of witness, and addressed by him to Thomas.]
Being desired, he read the following paragraph from the letter :— When I saw
the Captain at Seabank, as already mentioned, he assured your mother and me
that he never authorized either Macbean or Macandrew to take the protest against
me for not delivering up the papers ; and that he had only authorized Macbean to
get copies of such as were absolutely necessary to make up his titles, by serving
him heir at Edinburgh ; and my own real opinion is, that Dr Ross and Macbean
are playing to one another’s hands, and taking all these steps without the consent
or approbation of poor Kenneth, who, sinee his father's death, has shewn himself
little short of a person that should be cognosced.”” Witness thought that Ken-
neth acted a most extraordinary part, in turning his back on his mother, his bro-
ther, and himself, and could not understand the reason of such conduct. The ex-
Ppression cognosce is a common expression which we have in the Highlands, and
that is the reason for his 8o using the word.—Shown a memorandum of date 11th
July 1814, addressed to thefather, which witnessidentifies as holograph of him. The
first paragraph says, ¢ From a letter lately received, and which is herewith sent, Mr
Mackenzie is afraid that the Captain is running in debt. Mr Mackenzie did not
think it prudent to answer the letter, which, in point of fact, is the production of
a third person. Dundonnell will make his own use of this letter, which Mac.
kenzie sends in confidence.”

alljl{lr John Macandrew, solicitor, Inverness, and partner of Mk Campbell,
called. .
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DEeaN of Facurty—My Lords, I will undertake to instruct that
Mr Macandrew, the witness about to be called, is the partner of
the agent in this case, who acted in precognoscing witnesses, and in
bringing them for examination. Mr Gibson Craig was found dis-
qualified as a witness in a case for a similar reason.

SoLiciToR-GENERAL—ILt is no objection to our witness that he is
partner with the agent in the case, if it was agreed between them
that he had nothing to do with the case. If I had & partner who
wished to take a case that I should not undertake, I should not pre-
vent him from doing so, although I would have nothing to do
with it.

Mr Macandrew was called, and examined ¢n initialibus.

‘Witness carries on business under the tirm of Macandrew and Campbell. Re-
collects that there was some arrangement between witness and partner, that in the
present case nothing should be done by his partner under the firm of Macandrew
and Campbell. It was distinctly understood that witness should draw no share
in the profits arising from the agency of this case.

Examined in chief—Is agent for Macintosh of Macintosh, for Glengarry and
'others ; has an extensive business at Inverness ; became agent to Kenneth in Oc-
tober 1816 ; continued his agent till November 1824 ; and after that had very little
concern with his affairs. Had a good many transactions of importance, and to a
considerable amount in money, with him. Had been for days together at Dun-
donnell ; twice in 1819, twice in 1820, twice in 1821, collecting the rents. Dun.
donnell was generally present when he was settling with the tenants, and assisted.
During witness’s absence, it was customary to take payment partially and in kind ;
and by his memory, which appeared to be extraordinary with regard to those trans.
actions, assisted witness in settling with the tenants. Found him very accurate in
.the information he gave, from there being no difference between him and the peo-
ple. These transactions went to considerable minuteness, and were spread over a
large space of time. He had many conversations with Dundonnell on general sub-
jects, and also on matters of course ; and he appeared to be a person of good sense,
and capable of managing his own affairs. First business meeting was at Seabank,
shortly after the father’s death. Dundonnell spoke about his brother and family
affairs, and seemed to be offended at the pursuer. There were a great many litiga-
tions connected with the different branches of the father’s succession. In Novem-
ber 1816 Dundonnell left Seabank and went abroad, as he had debts, and some of
his creditors were pressing him, and he went south’ to raise funds to settle with
them. He spoke to witness of several family transactions, and suspected that some
parties connected with the family were urging his creditors to take steps against.
him. Dundonnell spoke as if his brother had given him cause of offence. He
said to witness that he was aware of an intention to get him disinherited. He
named his mother, and gave witness to understand that thevdeed was to have been
in favour of the pursuer. Witness first heard of thg deeds of settlement in Octo-
ber 1819. First mention of it was made to witness by Mr Macbean, who asked
him to go to Dundonnell to take an infeftment ; and stated that Dundonnell might
speak to him about scrells which he had sent to him. Dundonnell and wit-
ness were in one of the rooms, and Dundonnell took out the scrolls and was look-
ing over some parts of them, and then put a letter of Mr Macbean’s into witness's
hands, which witness identifies. Being shewn the scrolls, he also identifies them.
Nobody was with them at the time. He seemed displeased with Mr Macbean for
making out the scrolls different from what he wished, as there had heen names in-
troduced into the deeds, contrary to his instructions. He pointed out to witness
what he had struck out with the pen. Saw him write on the margin ; one of the
markings on the margin was leaving L.20 to Campbell, L.2000 to his brother-in-
law. There were other markings on the margins, which wjtness stated were in
Dundonnell’s writing. Observes Kenneth’s initials at the word ‘my brother-in-
law,” in his handwriting. Is quite certain that he saw him marking the L.20 to
Campbell, but is not certain as to the other. After reading Macbean’s letter, wit-
ness said that it was a good advice ; when Dundonnell said that he was determined
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that neither his brether nor his family should inherit the estate. Witness sald he
should employ some other agent, to which Dundonnell said he did not see how Mac-
bean should not do it. Witness suggested Mr Stuart of Dunearn as a proper person.
He then asked witness to send the scrolls as altered by him to Mr Stuart, and to
give him the scroll of a letter which he would write to Mr Stuart at his leisure. On
suggesting that he should make his sister’s children his heirs, he said he thought he
did better for them by leaving them L.6000 than giving the estate to one. On Mr
Roy’s name being mentioned, witness said that Mr Macbean’s recommendation
was a proper one, upon which Dundonnell said, ¢ Aye, Robert is of that way of
thinking ; he wrote to me himself.” It is witness’s opinion that he had Mr Roy’s
letter in his hand at the time. He said he did not see what occasion Roy had to
refuse to take the estate, and that, if he persisted, he would find somebody else
that would be glad to get it ; and that if his mother and brother could have helped
it, he should not have had the estate himself. Mrs Mackenzie looked into the
room during the conversation ; but on Dundonnell saying ¢ we are on particular
business, Isabella,” she walked away; nobody came in while they were speaking
on the subject. Mrs Mackenzie, in an after part of the day, asked if her husband
had been speaking about the settlement, and said she hoped to God he would make
no settlement excluding his nearest relations. Witness said that Dundonnell was
the best judge. He thought that her statement was candid and true. He took
away the scrolls, which were sent to Mr Stuart a short time after. He was at Dun-
donnell in December 1819, and mentioned that he had transmitted the scrolls.
Dundonnell said that he had not written to Stuart ; that he was thinking over the
subject, and had not made up his mind, Dundonnell spoke to him about them in
August 1820, and said that he wished to make an alteration, to enable the heir to
borrow money on the estate, if it was necessary, or to sell a part of it, as it was so
far in debt. They conversed on its being necessary for himself to sell a part of
the estate. It was much burdened ; and as the original deed proposed by Mr Mac-
bean was a strict entail, a sale could not have been effected under it. Note of in<
structions and paper regarding the legacies, which were shown to witness, he ac-
knowledged to be in his own hand-writing, of date 17th August 1820, and which -
were made ont by witness. He had made a scroll of the import of his conversation
with Dundonnell, from which he made out the instructions upon which he was to

. act. He first proposed to reduce the legacies to his sister’s children, but on wit-
ness’s recommendation he allowed it to remain, and added L.1000 to his name-
son Kenneth. Mr Roy came to the door at the time, and wished to retire. ¢ Come
away, Robert,” said he, ¢ we are speaking of my settlements.” Mr Roy said that
if he was resolved on the settlement, he begged of him to put his letter into Mr
Macandrew’s possession. Dundonnell called -to his wife for Robert’s letters, and
took out two, and read them to witness, who folded them in a blank sheet of
paper, and Dundonnell addressed the cover to witness. He did not recollect if Mz
Roy said any thing further about them. W itness was satisfied that Dundonnell
perfectly understood the deeds. He was again there in December 1820, or Janu-
ary 1821, and apologised to Dundonnell for not having the scrolls. He wrote to
Mr Stuart, and got the drafts in the course of post ; and in August following they
were made out in terms of the instructions. He carried the scrolls with him to
Dundonnell, and gave them to himi, and desired him to satisfy himself that they
were according to the instructions; he saw him looking over the former scrolls,
which implied his perfectly understanding them ; he was not present when they
were executed ; Mr Roy was present two or three days during the time he was
there ; they were absent two or three days during that time, and returned at night,
except upon one occasion, when they slept a considerable way down the property 3
he cannot bring it to his recollection that he had any communication with Mr Roy
upon these deeds ; he had some recollection of speaking about the terms of Mr Mac-
bean’s letter of August 20, on that day or the day after, bat he does not recollect.
the import of that conversation; his clerk Manford was at Dundonnell at the time,
end the only instruction he gave to him was to be particular in seeing them pro-
perly extended and executed ; Dundonnell had a cash credit at Inverness ; the drafts
were printed and operated on by witness ; he was bound for the payment of the in-
terest ; and the reason of having the drafts printed was to enable him to operate on.
the cash credit.

N
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Cross-examined by the Dean of Faculty—MTr Roy did not, as far as the witness
recollected, speak to him on the subject of the instructions he had got from Dun.
donnell about the settlement; Dundonnell proposed to him to prepare the deeds,
and witness told him that it would be better for him to take the advice given by
Mr Macbean ; very soon afier the marriage he began to correspond with Mrs Mac-
kenzie on business, while they lived at Seabank ; he was appointed factor in 1819,
about the time he was at Dundonnell ; Mr Macbean proposed it to him, and he
thinks that Mr Roy was present in his office before he went to Dundonnell in 1819 ;
‘it was witness’s practice to enter deeds at the time that the stamp-paper was pur-
chased. He carried the instructions with him, but does not recollect whether they
were sealed up by him. The letters that Mr Roy desired to be preserved must have
been sealed up ; but not the instructions, that he recollects. Shown an envelope
which herecollects was put upon Mr Roy’s letter and Mr Macbean’s. It contain.
ed the following docquet on the back—*¢ Delivered 17th August 1820, and know-
ing it to contain documents intrusted to my care, I did not think it necessary to
open it.”” After the instructions were prepared, he received no other from Dun-
donnell, either verbally or in writing. Witness thinks that he compared the deeds
with Manford after they were extended. He knew they were signed on different
days. There was a dance on one of the evenings ; but he cannot connect together
the signing of the deeds and the dance. He had a distinct impression that they
were compared by him and Manford, and he recollects that some addition was
made to the testing clanse. He desired Manford to take care that Campbell should
not be a witness, as he was a legatee ; and that is all he knew about it. . He had
no conversation with Dundonnell about the deeds, before he left him, and had no
communication with Mr Roy.. He cannot tell how long he was at Dundonnell
after the deeds were signed ; he thinks two nights after they were compared. Mr
‘Roy was not aware from him that the scrolls were carried there. He thinks it is
probable that Mr Roy might have known for what purpose Manford was there, but
his impression is, that he had no communication with him on the subject. Had
be beenin Mr Roy’s situation, he would have endeavonred to get information, and

.he presumed that Roy knew. Shown printed copy of letter, dated 1st October
1819, from Roy to witness, which says—*‘ I have also written Dundonuell ; I have
told him that 1 had spoken to you on the subject of his settlements, and that I wish-
ed a letter of mine should be shown yon.”” Witness recollects the letter, and gave
it up. He tried if he could trace in his recollection that he spoke to him on the
subject, but he conld not.

Re-examined by Mr Solicitor-General—During the time he managed the estate
as factor, he never paid to Mrs Mackenzie, or to any body else, her provision of
L.500. .Showa the printed draft, which he said was drawn in that form for con-
venience ; the form of that account was got from the accountant of the bank. Dune
donnell might have drawn in the usual way had he chosen.

Cross-examined by the Dean of Faculty—It was a form to satisfy the bank. It
was bound up in the same way as a bank book.

The deposition of Janet Ross, residing in Cork, was then read, which stated in
substance that the deponent had beert a servant with Mr Kenneth Mackenzie of
Dundonnell. That she entered his service on the 3d June 1819, and quitted it in
1821. Acted as housekeeper for two years, and aslady’s maid to Mrs Mackenzie
for six months afterwards. That Mr Roy was received by Dundonnell with kind-
ness and cordiality. That Dundonnell was very much attached to Mrs Mac-
kenzie's family. All the members of Mrs Mackenzie’s family conducted them-
selves with affection and regard towards Dundonnell. He was treated with respect
by his domestics. That his orders were attended to, and no servant ever disputed
them. That the late Dundonnell was much attached to Campbell his servant,
and treated him with much indulgence. W itness knows that Campbell was court-
ing Mary Urquhart, the factor’s daughter, which Dundonnell was angry at, and
prevented, as he was afraid of Campbell’s leaving his service. Campbell always
treated his master with respect. Dundonnell himself managed his own affairs.
Has seen him during election time, with money in his hands, and settling with
the tenants. Has never seen or known that Mrs Mackentzie ever interfered in his
affairs. That she considers Dundonnell to have been a religions man. Has seen
him read the Bible, That a post-bag came once a-week to Dundonnell, which
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Dundonnell regularly opened himself, and in his absence it was epencd by Mrs
Mackenzie ; but this was seldom. That Mr and Mrs Mackenzie were very much
attached to each other. That Dundonnell was not a fool, though not by any means
a strong minded man.

The Court adjourned at eight o'clock till Friday.

FRIDAY.

The Court having met at ten o'clock, continued the examination
of the evidence for the defender.

' Sir William Gordon Cumming of Altyre, Baronet—Was acquainted very

intimately with the family of the Roys, and did not believe that there was a more

dx'espectable man or family between Spey and Esk. A fool was left to witness by
escent.

Mr neas Macbean, writer to the signet, Edinburgh—Was acquainted with
the late Kenneth Mackenzie of Dundonnell, and was his established agent from
1816 to 1822. Robert Roy was an apprentice of his, and began business for
himself in 1822, and on that occasion witness’s agency ceased, and was trans-
ferred to Mr Roy ; previous to 1816 did some little business for the pursuer.
In 1814 he was agent for Kenneth’s brother-in-law, Dr Ross, who wrote to him
about some claim that Kenneth had against Major Hume, in regard to some da-
mages arising out of a court-martial. Witness had Kenneth’s own mandate to
take up the case, and recovered some damages. Witness thinks that there was
an' apology addressed to Kenneth from Major Hume. [Major Hume’s letter of
apology was then read.] Witness recollects Dundonnell living at Seabank in
1816, and the father’s death about September of that year. Magajor Monro of
Poyntzfield came to witness to say, that Kenneth wished to consult him about
some settlements that the family wanted the old man to make before his death.
Witness said that Major Monro's friend, Kenneth, ought not to sign any paper
without him seeing it. Witness after that weat to Banff, and received a letter
from the Major, requesting that he should accompany Dundonnell to the funeral,
and see the repositories opened.. Witness could not go, but afterwards he went
to Inverness, being applied to by Major Monro to take charge of Dundonnell’s
business altogether. His then agent, banker Mackenzie, refused to give up the
papers without a mandate. In order to get possession of the titles, witness had
to institute legal proceedings, and a variety of actions ensued. Remembers Dun«
donnell being at Edinburgh in November 1816, as he was then threatened with
diligence by his creditors, and had applied to witness to raise money to pay the
debts, which could not be accomplished till the titles were made up, and this
could not be done till they were got from banker Mackenzie, and the pursuer, who
was also in possession of some of the titles, refused delivery, and Dundonnell rc-
mained in Edinburgh for some days and went to London, and from thence to Paris,

as there was no likelihood of getting the papers at the time. Witness received se-
veral letters from him when abroad, upon which he acted, and wrote to him in
return, and treated him as a man fit to be treated with. Dundonnell returned to
England in March or April 1817, and came to Scotland about the end of June ;
witness had to do with his affairs in the interim. When he was north in April
following, he got the creditors to give him time, and also by the advice of Mr
John Clerk, now Lord Eldin, he got his titles completed by means of an adju-
dication in implement to enable him to borrow them; he got a loan of L.6000
from Mr Davidson of Tulloch, the draft of which bond was prepared by his
agent, Mr William Mackenzxe, in the usual way, and infeftment made upon it,
and the loan got. Witness was informed that Kenneth was about to be married,
and witness received directions to exclude Th from the s ion, and the
draft of the marriage settlement was prepared on that footing. Witness was sorry
. that this should be the case, and endeavoured to bring about a reconciliation be-
tween the brothers. Dundonnell afterwards took alarm again, and went to Dunbar ;
witness at length got a meeting arranged, and the brothers came into personal
contact, and shook hands. In consequence, w1tnesa,recuved directions to alter
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the settlements, and to introduce Thomas into the destination. Dundonnell was
an obstinate man when he took a resentment, and difficult to move, and he had
appeared to have taken a strong dislike to his brother. Dundonnell held his bro-
ther to have violated a condition in regard to a settlement to his sister, which
displeased Dundonnell. Another cause of displeasure was the pursuer continu-
ing to keep the stocking on the farms of Dundonnell, and thereby preventing
Kenneth from laying down the crop ; and witness recollects having received a let-
ter from Dundonnell’s factor, Dr Ross, stating that he could not get a peck of
meal for the servants while Thomas retained possession of the Mains. Another
of the principal causes of Kenneth’s displeasure with his brother was in regard
to the farm of Achtascaild, on the Cromarty estate, upon which there was a cur.
rent lease which they had failed to recover, and Dundonnell knew that Thomas
was concerned in withholding the lease. The pursuer removed his stocking from
the Mains, and put them on this farm, and it became necessary to have an-
other action for removing it. Witness got Kenneth to agree to put Thomas
into the marriage-contract. He was acquainted with Dr Roy’s family, which
was very respectable, and was consulted about the contract. I1.500 a-year was
settled upon Mrs Mackenzie, to which provision Dundonnell had decidedly made
up his mind. At the time, he was upwards of L.6000 in debt; and from his
expensive habits, witness consulted with Mr John Clerk, now Lord Eldin, 2bout
securing in the contract some provision in the family, to put it past the creditors.
Dundonnell understood it, and was pleased with the proposal, which was at the
suggestion of counsel. There was nothing unusual in the practice. Witness
had frequently done so, and has alwaya declared that the annuity should be paid
to the wife independently. There is a style for this in the books. Witness does
not think there was any cordial reconciliation between the brothers; the breach
appeared to him to increase. Remembers reeeiving instructions from Dundonnell
about his last settlement in the year 1819, which instructions, he thinks, he re-
ceived in a letter from Roy. He proceeded to prepare the draft of a settlement,
but not according to the instructions ; his object was to bring in Thomas’s family
to the succession. Witness disapproved generally of one brother disinheriting
another, as in a few years they might be reconciled ; and he had another reason,
that Roy was his apprentice, and he did not like to make a deed in which he was
permanently interested. Witness was never actuated by the belief that Dundon.
nell was a weak, foolish person, and never imagined it. He despatched the
drafts to Dundonnell himself, and also wrote to Roy on the 13th of December.
The deed did not excite surprise, after he heard of it; as new cause of offence
had been recently given. Dundonnell appeared to have an affection for Mrs Ross.
He was shy towards strangers, almost to silence. 'Witness had occasion to do a
great deal of business for Dundonnell ; at same time he would mention, that he
had not many opportunities of seeing him ; only about six times in Edinburgh,
and as many in the country ; but he had seen him often enough to know if he
was an idiot. He never had occasion to know any person who started back from

‘dealing with him on the ground of imbecility. - Hé knew that Thomas’s agent

would not pay L.1000 on witness’s receipt, till he got Kenneth’s receipt. He had
no opportunities of knowing whether Kenneth was an educated persons but he
could say that he was a gentlemanly man. When he sent the draft, he explained
his reasons for deviating from the note of instructions, in a letter to Mr Roy.
He relied on Mr Roy seeing the settfement executed, and had always the highest
opinion of him. .

Cross-examined by the Dean of Faculty—'Witnest gave an obligation to pro-
cure Dundonnell’s receipt for the loan above referred to within a given time, and
upon that stipulation the loan was advanced. Witness identified extracts in his
correspondence with Dr Ross in the action against Major Hume. Major Monro
was with Dundonnell at Inverness ; he was with him in Edinburgh in 1816. The
communications he had with him were chiefly through Major Monro, who went
abroad with him in 1816, and returned with him in 1817. When the communi-
cation was made in regard to the form of marriage-contract, the Major was also pre-
gent. Witness identifies a letteraddressed by him to Kenneth in Paris, on 31st Jan.
1817, in which there is a postscript addressed to Major Monro, as follows :——
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¢ My DEAR MowRO—I merelyuse a corner of Dundonnell’s letter to say that
1 have encroached on your province of MENTOR, by recommending strict eco-
nomy and prudence in expenditure. Another such sum we cannot expect to

t, until after Whitsumﬁeyn ; and I have no doubt you will urge upon our
f:iend the abstaining from all purchases or outlays at present that are not ab
solutely necessary.” :

‘Witness identified the cupy of the memorial laid before Mr Clerk in regard
to the marriage-contract ; alse identified a letter written by him to Dundon-
nell, ou the 19th February 1820 ; but the address qn the back is not in his
handwriting ; did not think it was Mr Roy’s. Dundonnell’s agency was re-
called from witness in January 1822. He always understood that whenever
Roy entered as W. 8. he would have the whole business of Dundonnell. Wit-
ness was not aware that Mr Roy took any particular charge of Dundonnell’s

- business while employed in his office ; witness does not think he would do it ;

he is not aware that there are 60 or 70 letters written by Mr Roy on Dun-
donnell’s affairs, and not as his clerk, between 1819 and 1822. If his appren-
ticeship was out by that time, he might have done so without any improprie-
ty, although the agency was still in witness’s hands, Witness thinks that
a paper shown to him regulating the agencies is in the handwriting of Mrs
Mackenzie. Identifies an excerpt from his book of postages of letters relative
to his letters with Dundonnell ; twelve letters appear to have been received
by him from 1816 to 1818. Identifies a letter to Dundonnell in June 1819,
subjoining a form of mandate to advertise a farm ; that letter was for selling
Kart of the property. Identifies a letter from Dundonnell in Mrs Mackenzie’s

andwriting, but signed by Kenneth. Shown another letter, which witness
did not think to be Dr Ross’s handwriting, which was a valued rental of the
estate, He cannot say if it passed through his office. Answer to a conde-
scendence put into witness’s hands passed through his office. Dundonnell’s
papers were kept in boxes, and no inventory was made of them when they
were given up ; it was necessary only to take a receipt for the title-deeds. At
the time witness executed the marri ntract, he executed a settlement in
favour of Thomas, which has been since stamped. Dundonnell objected to
the expense of stamps, as he wanted to avoid court lawyers.

Re-examined by Solicitor-General—The rental of the estate was supposed
to be L.1500, and the sum settled on Mrs Mackenzie was supposed to be what
the lady would be entitled to at any rate. When he wrote the postscript to
Major Monro, he thought the Major might have considerable control over
Dundonnell in preventing him from spending money unnecessarily, as he
thought the Major did the out-of-door business genergly, in consequence of
the corpulency of Dundonnell. He thought the Major stood in awe of Ken-
neth, who was a good mimic, and used to quiz the Major. Witness would
have required a mandate from any client; he could not sell any man’s pro-
perty without it.

The Solicitor-Genéral Eroduced Mr Roy’s indenture, the dis-
S:harge of which is dated 7th June 1820. He then put in the follow-
ing documents :---54 letters holograph of Dundonnell ; 81 signed
by him, but not holograph ; 577 letters addressed to him by third

arties ; 95 deeds to which he was a party; 74 bills signed by
im,_extending in .value to nearly L.12,000 ; 215 receigts signed
by him, of which 33 are holograph, covering a value of L.3500 ;
£03 ;eceipts granted to him by other parties to the amount of

The followin.g letters, principally holograph of Dundonnell, were
then read :— .
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LETTER—KENNETH MACKENZIE, Esq. of Dundonnell, to Mrs
GILLANDERS, Castle Street, Inverness.

Aberdeen, 24th January.
(Post-mark, Aberdeen 25th Jan. 1808.)

My pEAR AuNT—1] take the liberty of writting you those few lines to in-
form you of my present situation, which I hope you will not be offended at
me for acquainting you. I was at my cousin Abey marriage, who married,
‘Wedsenday last, one Mr Chyne, a very rich man, and set away immediately
for Edinburg. I went along with them 30 miles, and was not willing to part
with them. My uncle left Aberdeen this very day. My dear Aunt, I have
not heard from my father since Mr K. came ; the cause of it I do not know.
I am very ill situated at present with Mrs Kennedy—God knows how-—I
have no life with her,—she has left me so broken-hearted, that I think gy
very life a burden on the face of the earth. I have not acquainted my father
of it ; even suppose I should do it, he would not believe it ;—many a one did
not meet with such difficulties as I have put an end to their life.—The only
worthy friend I have has Mrs Mackenzie, Breda, who is a very kind friend.
I don’t know what I would do for her. I wish to know your advice what I
shall do, for wether my father gives me Lieve or not, I shall not stay here lon-
ger, because I intended to write you about it. My whole desire is the army ;
a commission is very easy gotten just now ; and if my father does not get it,
I shall not refuse an offer I have just now ; however, I have three months
notice, and if you don’t approve of it, mention it in your letter to me, say to
a friend. I should have written my cousin Frank, but something always put
me out of the way of writting him ; however, few likes him so well as Ken-
neth does. Wet¥ler he believes it or mnot, that is my mind all at once. I
trust you will write, Dear Aunt, in the course of the next week at farthest.
I have nothing more to say just now. Give my compliments to my dear
cousin Frank, to Miss Abigal, and Alexander, and all enquiring freinds. I
am your faithful freind till death, (Signed) KENNETH MACKENZIE.

Ecuse my bad writting and spelling. Direct to Mr Kennedy charge.

Mrs Gillanders, Castle Street, Inverness.

LETTER-—KENNETH MACKENZIE, Esq. of Dundonnell, to Mrs
MACKENZIE.

Dund U, 18th N ber 1823.

My owN DEAREST ISABELLA,—I received both your welcome letters nearl{
at the same time, which made me quite happy to find you were well, for .
dreaded something when Kenny Browa did not -make his appearance before.
Muckle Bell came bouncing into the parlour, where my mother and I were
going to take a nap after dinner,—I thought it was my own dear Isabella
that had come. Bell is always the first to make the most minute enquiries
- after you of all you left, for 1y believe her the swiftest of them all. Litte
Kenny is quite well —Granny and him great friends,—she makes as much
about him as some other person I know ;—there is none like Kenny in my
mother’s opinion, he is so affectionate, and so attentive, she never saw the
like of him. Tom left here upon Friday last for Findon—he has a severe
boil upon his cheek since you left here—I hope you had none of them. You
will be sorry to hear that the George of Ullapool was lost upon the English
shores,—two of crew drowned, and four saved ; one of them that was lost,
was an aunt’s son of muckle-nosed Rory—the other from Ullapool, two fine
young lads they were ; one of them that was saved is a son of Duncan Roy
at Airmach, brother to the lad that was saved in this loch. The poor Big
Strath merchant has lost his wool, for it was on board of the George, so that
I am obliged this day, owing to the quantity of butter for smearing, to send
down the country for Irish butter, six stone. I am going to send to Findon,
till Tom gets it.—Black Taylor is to send also,—there is not a pound to be
had in the country. We are getting a grat deal of small herrings—some
boats get six or seven burrels, the Doctor’s yair got 150 barrels in one night
—PFriday last. My sister made me send for two horse-loads, which I did;
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they could not get them all disposed off in one day, and, before the next morn-
ing, came the people around—stole upwards of eighty barrels of them—only
think of their greed. How truly sorry I was to hear of serious accident that
befel Robert. 1 trust he is greatly recovered by this time. I am so happy to
find you so gay as to have been at the harvest home ball—our own one was
stupid enough. Mrs Mackenzie, Finden, is put Bell Mackie mad—she is got
a spider gown, white petticoat ; you never saw such an idiot as she is with it.
I am so happy at hearing Mem is so well,—long continuance to her,

Our crop of potatoes will be in to-night or to-morrow at farthest, an
miserable it is. I think I have given you all my news. You say you wished
Campbell to have come, should have come I would have turned him back:
again. I have not missed his absence in aney way, and have been as well at-
tended to as he could have done. Miss Mackie is the only one that misses
him, and if was here, poor little Kenny would not be so well attended to—she
is very careful of him, to do her nothing but justice, for she is well watched
about him. I trust in God you will be home next week at events, and acc-
quaint me when I shall send the baggage horses. I hope you will spend a
night with Tom, and call at Arcan*cottage and Miss Clune's. My mother
joins me in love to you, Mem, Lucy, Mrs Fraser. Remember me to the
Tulloch’s. You will bring some yards of prints. I need not mention any
thing, you will think of all these things yourself. Now my dearest dear Isa~
bella, from your affectionate husband,

: (Signed) KENNETH MACKENZIE.
P. S.—All the lasses send their blessings to you, Flora Kate.
Vitriol and potashes, Mary says, are wanted. My love and blessings to,
and a kiss from Kenny, and a thousand from Kenneth Mackenzie.
Miss Baby is arrived at Manse.

LETTER—KEXNETH MACKENZIE Esq. of Dundonnell, to
Mrs MACKENZIE.

S : Findon, 26th February 1824.

My DEAREST IsABELLA—I] have almost despaired of your coming here,
and going to set off for Treetown. Campbell has returned this morning, and
left Mem quite well. I had a letter from Robert, and, as usual, no alterna-
tive but Scott left to us ;. but I am determined he or no one shall have the
management of my business, as long as I can sell off every rig of land sooner
than be in his reverence or mercy. My dear Isabella, I long very much for
your arrival, as you are the only comfort left to me, and trusts that poor little
Stirky is better, and will be able to come along with you. I went on Satur-
day to visit my old, good, and kind friend, Major Munro, who hugged and
kissed me, to astonishment of his little wife, who is a kind little soul, free of
all affectation or pride. I was quite delighted with them both, and such a
beautiful little baby—it like a painted doll. I thought we would back here
to dinner, but that was quite out of the question. I hardly could get away
the next day, but with the promise of returning to spend some days with on
our return. She is the one of all yet I have seen you would be most at ease
with. Tom Ord was with me, She is most accomplished little creature. I
had received from Captain 8inclair, and pressed me hard te spend a day with
him, but you know that I would decline that then on Sunday, rather than re-
turn earlier than usual to dine here. We went the length of Cromarty to
vist Cleopatra, who was so kind that she was near to devour me with kisses.
I cannot tell you the attention they paid me. We visited Mr Macdonald, the
clergyman, and was not at home—he went to see Montgerald, who is
not likely to live any time. Mrs Macdonald was very kind, and said how her
husband would regret he was not at home. They inquired kindly for my
mother, and she was amissing. Now, my dearest Isabella, I hope you will be
here immediately, for I shall be quite out of humour till you arrive, and impa-
tient till I hear of you. Give my love to mother, Miss Baby, poor little dear
Kenny, Ballea, Jean Cook, and all the rest. May God bless you is the sin-
cere prayer of your affectionate though cross,

(Signed) KENNETH MACKENZIE.
I retained Sandy Grant till now, as going to leave here ; it is time, now two
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o'clock. Mind to poor Flory, P Bain, and all; the God bless yon, my
dear. (Siguned) NNETH. here under this roof, join in kind love to
you

—

LETTER—_KENNETE MACKENZIE, Esq. of Dundonnell, to
Mrs MACKENZIE.

Dundonnell, Sunday Afternoon.

MY DEAR IsaBELLA—The shock to me was very great, as you may sup:
pose ;—my poor little darling to be no more, has distressed me very muc!
and the cause of her departure from this world of troubles, has, in every way,
distressed me more and more. I am now, thank God, a little more composed
than when they left me. I am afraid my poor mother will never get over the
shock—and to think of her poor mother, the tidings will have a bad effect
upon her—I am sure I am sadly distressed ;—what a cause of thankfulness to
me, that you are with my mother on this distressing occasion. You will be
8o good as send Mary with little Abey up, as there will be no way for her
down. Oh may God bless you for your kind consideration for them in dis-
tress. I am your ever affectionate husband, though distressed at this moment,

(Signed) = KENNETH MACKENZIE.

LETTER—KEXNETH MACKENZIE, Esq. of Dundonnell, to
Mrs MACKENZIE.

MY DARLING ISABRELLA—I am 80 happy to see you in such health and
spirits, that it makes myself much better. Oh may He that is able to strengthen
the soul and body, give you peace, love, and happiness, with your ever affec-

tionate,
(Signed) = KENNETH MACKENZIE.

LETTER—KENNETH MACKENZIE to Miss MACKENZIE, London,
(now Mrs MEAD.)

Fourhouse Barracks, 16th December 1813.

My pEAR CousiN-—I received your kind letter some days ago, which gave
me a great deal of pleasure to hear from one who has always befriended me ;
I had several letters from my father since the death of my brother Sandy. Poor
man, he is in the greatest distress, and begs of me to quite the army and com-
fort them. Oh, what changes. Providence, I hope, will open his eyes, and
shew him what he is heaping up money for his children that may never enjoy
it; he sees his folly now, when, alas, it is o late, showing and indulging some
of his children in every comfort, and leaving others to doo the best they can
for themselves. Providence saw too well that he did not care what would
become of me, and he always expressed himself in that foolish way, and that
will always make me think less of his friendship now, not but I should like
my parents, but they have used me cruely, and never would hardly allow me
the comforts of life. They never asked me defore to go and see them, and I
shall now make them feel the distance they keep me at. Sandy died upon the
night of the twenty-first, and your cousin, Mrs Ross, was delivered of twins
upon the night of twenty-sixt, and are both doing very well. The one of the
boys is called after Sandy, and the other the Doctor’s father, Donald to names;
she is doing quite well, both she and the boys; I hope they will be a comfort
to her and us all. She complains very much of her father’s unnatural conduct
towards her. She has never repined nor given him the smallest trouble since
she married ; he never as much as given her a pound since she left him, nor
did he settle anything as yet upon her, so you see what a parent heis; but I
am determined not to quite the army to live like a slave with him ; no, I should
sooner do angy thing than be in his reverencs, and show him that I have a spiri¢
above them, to go cringe to them now. No doubt, but I shall have plenty of
professed friends now, that spoke of me in a different way before ; I al-
ways treat them with indifference ; he did not tell me who was at the funeral,
nor aney thing about it ; my sister seems anxious that I should come and see
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her ; no wonder, only think of me being four years from home, and being so
near them, and my father never asked me to come; and if I go now, it would
be only for four months. I am in great haste just now. lIz hope you will
write me soon. I remain, my dear cousin, your very affectionate,
(Signed) Kv MACKENZIE, Capt. Invr. M.
P. S.—Excuse haste.

LETTER—Mr TuHoMas MACKENZIE to KENNETH MACRENZIE, Esq. of
Dundonnell. . )
' Teanassie Cotluge, 12th April 1819.

My DEAR BroTnER—According to your desire I purchased you four
cows at Captain John Mackenzie’s sale at Ardvail, and trust they arrived
safe and gave satisfaction ; they certainly were amongst the best, and would
have bought the number you wanted, but that I could not get so many suit-
able for you. .I enclose the account which was rendered me of them, and beg
you may remit me your acceptance for the same, as they are pushing me to
render them bills for the araount of my purchase.—(I would have given them
my acceptance for your purchases, but tKat you told me you preferred to ren-
der your own.) r Urquhart rendered me an account, which I beg leave to
enclose you, being for the grazing of the two little horses, I really think is
ridiculous, being meore than they are worth ;—the first year’s grass he makes
the charge for, was given me by John Maclean, Auchinivie, and I really
take upon me to say, the had not your sanctiorr for making the charge, at all-
events, for what is beyond rime or reason.

I am going to ask a favour of you, which I hope you will grant me, as you
may rest assured you will he perfectly safe in so doing; at all events, I trust
you will not be offended at my requesting it, ¢ That you enter as one of my
securities, in a casii-acccunt which I propose getting with the British Linen .
Company, for 1.600,” as I am on the eve of taking another farm, which it
will cost me a considerable sum to stock. If this is agreeable to you, it will
be doing me a fovour; if not, you will please let me know in the course of
post, so as I may make’ arrangements to get some other friend to do it for
me, but I ceriainly would prefer having you as one of the number, to any
other person.

I was glad to hear, by Urquhart, that you was getting quite stout, and that

ou were all improving in health. Our poor mother has been very ill when
¥was in the Highlands, but iy now beginning to recover. I fancy you would
have heard that hopeful Aby served a Summons upon her mother, Alexina,
and Meg Clunas, for pretending to keep away her clothes, which she ordered
to be sent to Castle l}{,ill, and they had her letter desiring the same to be
done, and Sandy Post signed it as proctor, and Tom Paterson for his spouse ;
they are all love together, living in the greatest style. The maid is sent away
to Edinburgh, in a way that promise much future happiness to Aby, and fill-
ing up the vacant space in the cottage. Anne and Dody are well, and unite
with me in kindest regards to you, Mrs Mackenzie, and Miss Patty ; and I
remain, my dear Kenneth, your’s affectionately,

(Signed) = THOS. MACKENZIE.

LETTER—Mr THOoMAS MACKENZIE to KENNETH MACKENZIE, Esq. of
Dundonnell.
: Inverlael, 24th May 1822.

My DEAR BROTHER—A report having been made up by the accountant,
in the process of Count and Reckoning, at the instance of Dr Ross and his
wife against me, for payment of her share of the estate or personal property
of our late father, I find that there is a claim against you for the half-year’s
rent of the estate, and other items, of which you have annexed a copy,
amounting in all to L.999, 18s. 6d. .

‘When this matter was laid before Mr Cranstoun, he gave it as his opinion
that you were liable for the same ; and this opinion is further fortified by the
report of the accountant. In this situation, I trust you will be perfectly satis-
fied of the justice of the claim, and direct your agent to settle the same with
me, as soon as possible. -

: o
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This is absolute necessary in my present situation, especially as Dr Ross
has arrested all my funds, which has proved most injurious to my credit, and
been attended witﬂ much loss.

I never could have any objections that he should get what is truly due to
him, in right of his wife ; but I consider it extremely hard, that all my funds
should be locked up without doing the Doctor the least service.

I beg to hear from you, p. bearer, who I send on purpose with this letter,
80 to know your determination. With best wishes to you and Mrs Macken-
zie, I remain, my dear Kenneth, affectionately your’s,

(Signed)  TwHos. MACKENZIE.
(Addressed) Kenneth Mackenszie, Esq. of Dundonnell

Amount of the Rental of the estate of Dundl. - - L1428 0 0
. A half, - 714 0 0
Interest from Martinmas 1816 to Whity. 1822, - - 196 7 0
R L9lo 7 o
Half of Taxes for crop 1816 - - L3316 6)
Interest to Whitsunday 1822, - - 816 04
— 4214 7
73 Barrels potatoes, at 7s.10d. - - L.28 14 10
80 Do. lime, at 2s. - - - - 8 0 O
Interest from Martinmas 1816 to Whitsun-
day 1822, - - - - - 10 21
46 16 11
L.999 18 6}

1 have got a promise of some fowls for you from Mr Nicol.
(Addressed) Kenneth Mackensie, Esq. of Dundonnell, Dingwall.

LETTER—GEORGE MACKENZIE to Captain KENNETH MACKENZIE.
Dund I, 31st J y 1814.

My Dear KENNETH—I received your letter of the 8th January, and hear-
ing from you again, and your being in health, gives your mother and me the
greatest joy and pleasure, that any thing in this world can give, though,
my dear Kenneth, you seem to misinterpret what I wrote you or meant, in my
last letter to you. I never supposed any thing I said was true; and I sincerely
think, those who might have said it was incendiaries more than friends; ‘so,
my poor Kenneth, rest fully assured, that your mother or I never gave the
least belief to it, and I hope you’ll always conduct yourself with prudence and
becoming sense, and though we had the misfortune of loosing your beloved
brother, I hope and trust in God you’ll endeavour to come as nigh to him in
prudence and behaviour as you can, and shew the world you have good natural
parts ; though you have not his parts or abilities, yet still you may act prudent
and be a good countryman, and be thought of by those you associate with,
and manage your own affairs with prudence, which will always make you be
thought of—so give up every thought of my not being equally fond of you as
I have been of your dr. beloved brother, who left this world universally be-
loved and esteemed by all ranks of people—and I hope this will be the case
with you, if God spares you. I wasuneasy at not hearing from you sooner—
yet still we are happy to hear from you by last post, our communication with
Dingwall being shut up with a great fall of snow. Your not thinking of
marrying this young lady you allude to confirms your good sense to me, and
I hope you’ll always keep yourself a single man, and not engage yourself in
the least with such by word or write, or any other way—it’s hard saying what
sort of a woman she might turn out in point of fortune or otherwise,—and if
you live for any time, you may look for such, as a woman with seven or eight
thousand is quite common to be had in several places, where the man shews he
can support her—I'mean, has a fortune of his own to challenge such. We are
like to have a peace, and I think Britain can have it on their own terms; so,
consequently, the militia will be reduced, so you’ll remain as you are, till we
see what will be done or March passes; and if the militia is kept up, you and
I will think whether or not you’ll abide by them any longer, as your mother
and I wishes much to see you here or March passes, if the weather is good, and
will obtain three months for leaf from your friend Colonel F. W. Grant, with
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whom I dined three years ago in Inverness. We are all in this house as well
a8 could be expected ; we daily get up, but for a month we have an uncommon
fall of snow ; never had longer since my memory,—we have not crossed this hill
for weeks past. Our provender is very scarce—almost done—and the harm
not yet over. We got a small break this day. I hear frequently from Thom;
he makes a good use of his present opportunity, and he is with a very good
man, with whom he continues till June 1st, being then twelve months. I saw
Lientenant Macleod here at your brother’s interment; you are much obliged
to him ; he gives you a great character; he lost his wife about a month ago;
he went to join his regiment, and carried his eldest boy with him. I have no
news but what you see in the papers. Highfield and Aliangrange were the onl
%ntlemen from the Low Country that attended at your brother’s fun

he banker and Ord was called. Ord could not attend, and the banker was
at Edinburgh, otherwise would have been here. We had then a storm of
snow. Freends of Kirktown all well, and all our neighbours around us, they
are often coming to seeus. Your friends at Inverness, through the country,
are well. Your mother desires your kindest love to you, in which I join to
our good friend Captn. Monro, may you and him in our sincere wish. I re.
main, my dear Kenneth, your affectionate father, to serve you,

(Signed) GEORGE MACKENZIE.

P. §.—Be sure to write me every second post. Your mother join me in of-
fering you and Captain Monro the complss. of the season, and a good spring,
attended with health and happiness.

The following passages from the re-revised condescendence of
the pursuer were also read : —

He was not only destitute of the ordinary acquirements for a person in his
station, but was considered by all who knew him as a mere fool, destitute of
such natural capacity as was necessary for the management of the ordinary af-
fairs of life. N

He conducted himself there, at Aberdeen, however, in so very silly a man-
ner, and got into such low habits, proffering marriage to common prostitutes,
that it was found absolutely necessary to bring him back to Dundonnell, where
he remained for some time. He first obtained a commission in the Ross-shire,
and afterwards in the Inverness-shire militia ; but whilein those regiments, he
was not only incapable of comprehending or going through the ordinary mili-
tary duties of his station, but in his whole conduct he continued to exhibit the
utmost silliness ; and he was regarded and treated by his brother officers, and
all who knew him, as a mere fool. His mind also became weaker and weaker,
by continued habits of low debauchery.

At Fort George he was inveigled into a marriage with the said Isabella Co-
lina Roy. This marriage was not approved of by his mother, or indeed by any
of his relations, who idered that a person so weak in mind ought not to
marry.

He exhibited a state of mental incapacity both negatively and positively. He
took no management of his affairs, wrote no letters, and read no letters ad-
dressed to him. These were always opened, read, and answered by his wife,
.by whom every thing was managed without consulting him. He engaged in
no pursuit of any kind, and took no interest in the ordinary affairs of life.
He spent the greater part of his time in the kitchen and servants’ apartments,
with his own servants, with whom he associated and held all such confidential
communications as he was.capable of making, and to whom he made all his
complaints. His chief, and almost his sole employment, was in the feeding
and rearing of poultry, for which he used occasionally to obtain grain by
stealth. He usually kept upwards of two thousand cocks and hens ; and his
ﬁxtest delight was to have many of them about his person, perched on his

, or on his breast, in which plight he frequently received visitors.

He used to shed tears and take to bed when any of his favourite fowls died,
and, in short, in his whole conduct, he exhibited the most drivelling and
childish imbecility.

Mrs Mackenzie also shewed every attention to the pursuer.
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Although Dundonnell was living in affluent circumstances, yet Roy and his:
sister, taking advantage of Dundonnell's weakness, impressed upon him a
contrary belief, and kept him in a state of intimidation, by falsely holding out
that messengers were in search of him, in order to apprehend him for debt.

The following excerpt from the summons, page 13, was likewise
read :—

He was under the complete influence and contrel of the said Mrs Isabella
Colina Roy or Mackenzie, his wife, who surrounded him with creatures of her
own, and kept him in a state of such perfect thraldom, that he was incapable
of resisting any measure which she thought proper to dictate to him, however
oontrary to his inclinations, even when such measure was within the limits of
his capacity. That in keeping the said Kenneth Mackenzie in this state of
subjection and thraldom, the said Isabella Colina Roy or Mackenzie was
aided apd directed by her brother, the defender, Robert Roy, a person to-
wards whom the said Kenneth Mackenzie entertained the greatest dislike, and
for whom he expressed the utmost apprehension and abhorrence. That the
foresaid deeds, which had the effect of disinheriting the pursuer, the only bro-
ther of the deceased, and the representative of an ancient family, and of giv-
ing the benefit of the succession to the said Robert Roy, a total stranger to the
blood of the deceased, were prepared by the instructions and under the direc-
tions of the said Robert Roy, acting in conjunction with his said sister, and
without any instructions at all from the said Kenneth Mackenzie.

This closed the evidence for the defender.

The DeAN of FacuLty.

May it please your Lordships. Gentlemen of the jury. That you
can have arrived at this stage of the case without some impression,
and some inclination of opinion, is not in the nature of things, and
would argue that you are deficient in that intelligence and con-
scientious attention which you have exhibited in the course- of
this case. But ungil gou hear the reply of the pursuer, the case
on which you are to deliberate is not fully before you: and you
will remember that the defender himself has told you, and justly,
that the reply of the pursuer is essentially necessary for the right
understanding of the case which you are to try. I wish in the
outset to tel% ou, that neither you, nor, I am persuaded, the
Court, can yet know the irresistible strength of the pursuer’s case ;
for, on the evidence and productions of the defender, there arises
a view of this case so irresistibly clear, that I shall consider my own
intellect as gone if I cannot carry it home with conviction to .
your minds—a view which you have not yet been called upon to
consider, and which has not yet been presented to the Court.
It is only when the case is closed, and wﬁen you are enlightened
and aided by the directions of the Court—calculated and intended
not to fetter and control, but to assist you—it is only then that
you are in a situation to proceed fitly to discharge the most solemn
and important duty that can devolve on man—to administer faith-
fully and righteously, justice between man and man.

here is much in this case of statements and misrepresentation
that have been introduced by the defender, which I think forei
to its merits. You are told, as if that were to bolster up the
case, that appearance is made here, not only for the defender
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Mr Roy, but for the trustees wlio are defending the deed of Dun-
donnell, to whom it is said guilt must attach by your verdict—as if
you were to be withheld and deterred from stamping your opinion
on these infamous deeds by being told that the uncles and rela-
tives of Roy were trustees acting under them. What have we to
do with their notions or opinions more than with those of any other
defenders in the case? You have been told also that, after all,
this estate is not worth the contending for—and (after it has been in
the management of Roy and the trustees for years,) that it is loaded
with debt, and that there is an annual deficiency, and that the
matter in dispute is not worth the contention. We take dur
risk. We are desirous to recover the estate of Dundonnell,
knowing that in the day of reckoning we shall not fail to be be-
nefited. The defender is struggling to retain it, and you may be
assured that it is an object sufficiently important to both parties.
Mr Roy, forsooth, so says his counsel, would be perfectly ready
to surrender and give up the estate—he is willing to throw up
the name and prospects of Mackenzie of Dundonnell, or any be-
nefit that he could hope to get from it; but alas! for the un-
fortunate Roy, the trustees, we are told in the same breath, and
by their counsel in his other character, cannot do it ; the other de-
fenders won’t join in this notion ; and so, when you are told of Roy’s
willingness to give up the estate on the one hand, on the other
you are shown its absurdity by being told that it cannot be done.
Roy is said to have at stake the interest of character. He has
so. And you will see in the course of the examination of the evi-
dence how he will come out, even on his own evidence, pure or
tainted, from the history of the concoction of the deeds in question.
On some important points the Solicitor-General and I are agreed,
or rather on some important principles ; in regard to other still
more important principles we widely differ. I admit that under
the issue which you are to try I must satisfy you that these deeds
are not the deeds of Dundonnell. I undertake that burden, and
+ I come before you in that predicament. I admit that. It holds
of every deed that appears to be regularly executed—even the deed
of the most notorious lunatic that walks the streets—even of Ge-
neral Brown himself—every deed, I say, that appears to be re-
gularly executed by any man who has not been cognosced, has this
})resumption in its favour, if so executed. Again, I admit, in the
ullest terms, that every man in the possession of his property—and
in possession of the mind which law and reason require for its dis-
Eosal——bas the most uncontrolled right to leave it to whomsoever
e chooses : however ungenerous may be his act, however obnoxious
to all the feelir‘:ﬁs of human nature, if he has the mind requisite
to exercise his judgment, his right to dispose of his property as he
pleases is unquestionable. All this I freely admit. But what do
we gain by all these views that form the subject of so much de-
clamation ? Is not the question for you to try, whether the de-
ceased was in the mind that enabled him to execute such deeds,
and whether they are not the deeds of Mackenzie of Dundonnell ?

‘lYe iz'),re now not in the question of presumption, but in the trial of
the 1act,
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Yes ; but under this issue there is another and a most serious and
weighty question. You have not merely to try the casein regard to
the capacity of Dundonnell to make a will—you have not to try the
case in regard to his capacity to understand cerain propositions, or
to exercise his mind with reference to any simple matter that ma
be laid before him for this purpose ; but whether, taking the whole
way the deeds were set about, this particular instrument—these
settlements of his estate—these deeds which he was made to sign—
whether they were understood and comprehended by him, and
whether he had mind for the particular acts he founded. Not that
I mean to say that it was necessary that he should understand
the legal phraseology more than any other man, trusting as to what
is matter of form, not matter of su{stance, to the respectability of
the men of business whom he employs. But you will have to con-
sider whether all that is here, which is matter of substance,—
that which is the volition of the party, the act of mind,—namely,
the destination and settlement o? the property—whether all this
was understood by this man ; and if you doubt of that—if he did
not understand the thing done by these deeds, it is of no conse-
quence to tell me that he was of a disposing mind. Very recent
cases have occurred in the House of Lords where the judgment
was given in favour of the pursuer in a similar action, wherein it
was found by the jury that the testator was of sound and disposin
mind, and that he did not know or comprekend the nature an
object of the particular deeds which he was made to execute.
One of these cases is Russell against Watson. To the extent of
the benefit given, to the extent of the object upon whom these
benefits are to be conferred, to the extent of the powers given
under these deeds, of the dependency of the one act on the other—
of the rationality of the deed done, in short, in so far as the con-
sequences of the act are concerned ; all these things you know it
is essential that you should understand, before you yourselves can
say that you comprehend any particular deed you are made to sign.

On what grounds, then, are you to measure the capacity ? There
we differ as widely as parties can differ. The defender says you
must prove Dundonnellpa natural born, complete, slavering idiot,
without a glimmering of reason or sense, incapable of expressin
the ordinary feelings of human nature, except those likings an
dislikings which seem to be the only measure, according to t%: op-
posite party, of the portion of intellect necessary to one of the
most important acts of a man’s life ; or you must prove, the defender
says, that if there was great facility, that there was also great cir-
cumvention and imposition in the way in which the deeds were ob-
tained, and that no degree of imbecility short of absolute idiocy,
which was his counsel’s continual expression, is sufficient of itself
to destroy the will of a man’s affairs, It was stated that it was
enough if the man had likes and dislikes, and that no degree of
imbecility in the ordinary sense of the term—no degree of facility
and weakness short of idiocy was sufficient to destroy the deed
without fraud or imposition being actually proved. That I shall
be able to show the imposition and circumvention, from the de-
fender’s productions, as to the way the deed was obtained, I have
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not the smallest doubt: but I demur to his doctrine that every
man, removed in the slightest degree above the condition of the
idiot that walks an object about the streets, is capable of dis-
posing as he pleases of the pro¥erty that is left to him—of
sundering and destroying some of the dearest rights in human
nature, and of creating the utmost misery and degradation, be-
cause, forsooth, he is removed but one degree above a common
idiot! I cannot conceive anything more monstrous, more dan-
gerous, more alarming to the interests of mankind, than such a
octrine as this; and I ask you, what safety is there for some
“of the best interests of human life, and most sacred claims of hu-
man affections, if you were to alow these views to overpower your
common sense, and admit that a mind but one degree above idiocy
is sufficient to enable a man to say, I will leave the estate and
honours of the house of Hamilton to a man, a stranger to the blood,
and a stranger to the name of that princely house ? That is not
the view which the law entertains,—that is not the language of
common sense. I donot mean to trouble you with more than about
two sentences in all on this branch of the subject, and only for the
of showing you the princisles of law by which such mat-
ters are settled. It 1s a judgment delivered by Lord Tenterden in
the House of Lords, upon the 16th March 1829, aided by the
powerful mind of Lord Plunkett, in the case of Ball and Manning,
where it is said,

¢¢ Tt is for your Lordships to say whether it is not contrary to common sense
and sound reason to hold that such a degree of understanding as would enable
a person to learn the letters of the alphabet when taught, and to read a paper
when presented to him, which children of three years old are able to do, is
to render him capable of executing a deed. Of late years the inquiry has al-
ways been in law, whether the person is of such sound mind and memory as
to be capable of knowing the effect and consequences of his acts ? That is
the very question the learned judge in the outset mentioned to the jury as the
question for their consideration—was he of sound mind or not ? He is quite
correct in telling them that it is not necessary he should be without any glim-
mering of reason ; that would be to make him an idiot, which cannot be done
here, either according to ancient or modern practice of the law.”

Observe how these words tally with the very words of a most
intelligent medical witness whom we examinegyin this case—and
whose expression as to Dundonnell’s incapacity of judging of the
consequences of his acts, was rediscribed by the Lord Advocate as
the pedantry of his profession, and as an absurd test of the capa-
city to make a deed. It is the test of the Chief Justice of Eng-
land— Was he of sound mind or not, capable of knowing the
effect and consequences of his acts 2" the judge says; and still
more so surely does this apply, if it turn out to your satisfaction
that in the preparation of these deeds he was not left to act for
himself. Then he goes on to say—‘ And that as one test of such
inca%acity the jury were at liberty to consider whether he was
capable of understanding what he did, by executing the deed in
guestion, when its general purport was fully explained to him.”

urely that is a correct test of the ability of the party. Whether
he is able to understand a particular paper presented to his mind,
whatever it may be, is a test of his general competency and general
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ability. But what is of more consequence, it is the best test in try-
ing whether that particular paper was truly his act and deed.
Hence it was admitted by the defender that the rationality or
irrationality of the deed done is a matter of the highest import-
ance in such a case as the present, not abstracted indeed from
the evidence of capacity ; but it was admitted that the rationality
or irrationality, taken in connection with the whole evidence
of the case, is most material in the consideration of the question
before you. It was stated that the causes of the feelings which
lead to the acts done are wholly immaterial to the case; but how

the rationality is to be judged without the causes or motives which -

are supposed to have affected the mind of the granter, and to have
led an intelligent man to the acts done, is beyond my comprehension.
The causes are most important, because theygo to decide whether the
feelings entertained were rational or not—whether he was capable
of exercising that reflection and judgment which would show that
he was actuated by a motive reasonable in itself, or indicating the
exercise of rational intellect. 'The matter of preference, the likes
or dislikes, a sort of affection for one person and aversion to
another,—where are they so strong, except where reason, judgment,
and every thing else is weak? Have you ever seen an idiot that
had not the strongest dislikes and the strongest predilections ?—
who would not be found to say, I hate such a person, and I like
another ; T will withhold what I have from this person, and give
it to another; one laughs at me, the other coaxes me, is good to
me, feeds me ;”—the iiiot may not be incapdble of entertaining—of
expressing such feelings. But that is not understanding the effect
and consequences of his acts, which is necessary to give him that dis-
posing mind, without which the free right of disposal of property
would be a curse, if it were not so restrained by law
But there is another principle, and a principle of vital import-
ance in judging of such a question as is now before you. The man
must be left in the free right of disposing of his property. But
there is an important jealousy of law and common sense entertained
against the interference or agency of the parties interested in the
deed ; and a jealousy stronger than it is possible for my words to
convey to you, but which your own feelings will enable you to un-
derstand, when that party who is assisting and interested in its pre-
paration is a person of the legal profession:—I say so emphatically,
because of the confidence which is placed in him. The opportunities
of imposition to such a person are numberless and incalcu ble. The
unlearmed cannot defend themselves against his skill—the unwary
are an easy prey from their trust in him, and have no protection
against his wiles and contrivances. He sets about the matter with
a view to the day of trial—his letters are prepared for the pur-
ose of subsequent exhibition—he has the prospect of challenge
gefore his eyes—and he has the means of 'Preparing every thing
with a view to subsequent investigation. The unlearned man is
whally in the hands of the cunning attorney, and the prospect
and interest of others are fearfully at stake when his means and
opportunities snd powers of imposition are aided by his experience
and knowledge; and it is impossible to figure the risk and danger
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that would arise if you did mot entertain the highest jealousy
against en attorney who tries to get a settlement in his own favour
‘when no one is present to interfere, and who selects the agent to
prepare the deed, thereby disinheriting all the man’s own rela-
tions, and leaving his property to others who are strangers to his
blood, his country, his connexions, and friends. It is impossible
for you to emtertain that jealousy too strongly ; and when such a
person is present and privy to the whole transaction, and when no
one can tell what passed, or give you a hint of the dialogues that
took place, a8 in this case, between Dundonnell and the disinter-
ested Roy, the law requires from the person supporting the deed
undoubted, clear, conclusive evidence, not only of the man’s natu:
ral capacity, but that in the preparation of his deeds he did know
and understand what they are intended to effect. In the couris
where these matters are well meditated, and every word of the
Judge well considered, it has been ably stated by the judge, Sir
John Nicol, whom my learned friend quoted. ¢ The cases thus
show how extremely jealous the law is to protect the unwary
against undue influence and control. , Where that relation of
confidence exists, and where the party frames the instrument for
his own advantage and benefit, every presumption arises against
the transaction. As in the case of an interested witness, it is not
necessary to prove falsehood ;—a court of law will not hear him at
all. So, in the case of such an executor, it is necessary to prove
fraud and circumvention—be must remove the suspicion by eleu'
and satisfactory proof.”

Again. “ Now then commences the most nnportant branch of
the case—the origin of the act itself—the proof of which act
(from the view already taken of the history) reéquires to be clear
and direct. There are, indeed, some subsequent grounds of sus-
picion, which reflect back upen this part of the transaction, addi-
tional reasons for examining the evidence with vigilance, and for
-requiring strict proof.

“ The court, under the circumstances already referred bo, cannot

accept opinions, and inferences, and conjectures It must have
direct testimony from witnesses above exception, speaking from
undoubted recollection of facts; and it must have the facts them-
selves stated, so as to enable'it to-judge for itself, whether those
facts show volition, and full understanding, and knowledge of the
act done.” But I like to quote far better the emphatic language
and strong sense of Lord Braxfield, grappling with such a case as
this, and see how he sets forth his views on such a subject.
- ¢ Had this deed beerr executéd in the way that deeds commonly are, and in
which they ought always to be executed, it wonld have been impregnable. But
it is in proof, and even without any proof it must be obvious, that a man 85 or
90 years of age, although he may not be incapable of disposing, will certainly be
more liable to imposition than one in the vigour of his days. I had occasion to
observe, in Fyfe's case, which was lately decided, that I never like to see the
person principally favoured, principally active in bringing about the deed ; md
in that case you reduced the deed chiefly upon that ground.” -

- 8o also Lord President Campbell in the same case,—

¢ I am of opinion with Lord Henderland, that there wus nothing wrong ext
P
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she purt of Mr Lioilsey s and wese Iasked to sey,. whether I thought Mr Sl
in a capacity to have made a will? I would answer, that he was; we have o
evidence against it ; and had all the circumstances necessary for enabling him to
judge-of this mutter been brought before him, ‘¥ would havelsustained the degd
But I ahink arith meu:d.lumacmk mu,aumghm"umm« fraull
Aor ineapecity, he did not mdamdﬂneﬁ'u:ofthe deefl.”.

Then, Gentlemen, L.say.to you in the outset thntthe prmnry :
and most important part- of this case is the origin and history of
this settlement, which eanmst be disjoined foom: the other evidence
in the case. In the first place, then, let us see what ‘statement
the defender bas deliberately put om record as to the origin of this
business. The Solicitor-General tells you, indeed, that you ought
not to attach importance to such statements, which may have theilr
zise in the misapprehensiom of counsel. Iamsare youwill not listento
such a subterfuge oh the day of trisl, in order to eseape from a state-
ment which could ot have come but from the breast and lips df
Roy himeelf. What statoment then has he given of ‘the origin
amd nature of this settlement I enmtrest you to weigh with alf
solemanity his statements ; the full import and meaning of whick
ynuoouidnothvekmwnmtheepenmgofthe case. ‘“The dei
fender’s intercourse, in the meanwhile, with Dundomnell was nei-
ther freguent nor-extemsive, He scarcely knew him previous to
his sister’s marriage ; and it was only in the conrse of a short visit
in Autmnn 1819, tewo years after, that they could be sasd to have
&meacqmwd. Except wpon this eecasion, for a few days in
each follewing sutuma, and n sprﬁlg 1822 md 1824, they never
personally met.
¢ Jt was in the course of that:¥yner visit im 1819 that Dundou-
nell put into the defender’s hand-a-seritten nste of indtructions,
which he direeted him to transmit to Mr A neas Macbesn, then hib
sgent, centaining the heads of a teftlement of his entail in- favour
of the heirs of the marriage, then of the defender, and other heirs
substitute, under burden of his wife's lifererit, and certain kegacies
and provisions.’” Nothing eould have been more unexpected to the
defender thaw this communication, This s ‘the question for you
to try. The truth or the falsehood of this statement ¢ he remon-
strated at the tine ! bat was teld it was not a matter for his conZ
sideration ; that Dundennell hnd well reflected upon it, and that
his decision was decisive to exclude his brother and his family, and
to settle -upon his sister’s family sufficient provisions in muney.”

— It was in these cireumutances that the defender, o

the 19th d:y of Febrnary 1820, wrote a second letter to Dandon-

" mell, urging him to recal his intentions with respect to his settle-
ment, and mot to visit upon the childven of the pumsuer, or of Dr
Ross, the displeasuse he may have felt agaivst their parents. ‘T'o
this letter, which was received; no answer was.returned ; and Dun~
donnell, except once in the ﬁ)llowmg avitumn, slightly i m conversa~

- tion, never referred to the subject agmin.’” It was when ke was
present with Macandrew, at the preparation of the instruetions iit
autumn 1820, that he states that DundonneH,  from great ayersioi
to address a-stranger on the subject. of his settiétnents, as to whic™
e had made up his owa mind without consulting any- body, he hha
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naver writher tor Mr Siuast™ . And then aguin he states, *“ Upon
that occasion Mr Mackensie resumed: the subject, of his settletnent§
and heving mads some alterations, particulsrly with respect to-the
legrcies, he exncuted 2 regular mimste: of instructions, dated' the
}7th.of Angnst 1820 ; which minute; and & relative letter he de-
kvened ta . Mr M‘Andrew, desiring him to get back the former
acroll, and. to hase the deeds immediately extended mad executed;
in, terms of these last instructiens. Mr Mucandrew was agai north,
¥ December 1820.or Jamaary 182}, but he hed: not found leisure,
ip. the mesnwhile, ‘to prepare:the deeds ; and i apelogy to Dun:
dpaaell, who expressed. anxiety on the sabject, he pleaded the mul-
tiplioity of his ents, promising to extend them immediately
< his. retum to ess, and to transmit them: with » clerk, for
e purpose of execution.. Dundonnellexpresved & desire to delay
e expcution of the deeds tifl Macandrew himself should: come
with them:; but it was not till August 1821 that he had avy opper-
epitly of retuming to that part of the eountry, when he brought
with hime the deeds under reduction, which, after being maturely
<cansidered by Dundomnedl, were. executed of the dates mentioned,
namely, on the 27th and 28th of August 1821.” * During al}
this. perind; the.defendor Asd mo communication whatever with Mr
Macandrew on. the subject of these deeds. He never saw the dtafv
of the deeds—lie never saw. the deeds themselves during Dunden-
nell’s life—he nover sven 1as 1 that they were actually exe-
euied ! /! Lehall pmvamg selected this. Macandrew as tho
agent, angd: that Dundonnell mever saw the drafts of the.deeds. /
I have put these statemvents before you at the very outset; for:
iﬂ:’ .maintain thit the ease depends. on the truth or falseliond of
is detsil of the origin ef these statements. We can have no wit~
ngdees on: this part of the case.  Fhere: was none: present to aid or
assist Dundonmeli. But Roy: kas deliberately detailed what passed
and ecqurreds. If that detail is palpably and shamefally falve—fulll
-of hypogrisy and.deception, and comtradicted by all the evidence in'
the casgr—then you enter upon. the inquiry with this overwhelming'
fact, that.the defender has attempted ta clear himself by deliberate:
* New,, let us. consider the natuve of the statement ke hds - thtisi
m of the origin of deeds. I must sxy that the ingenuity of the:
.Advecate had ratirer a:ludicous effect, when exert¢ised, set-
ting fonth in fancied dinlogue te anie witness what might have passed,’
and, what might not lmve passed at the time. 'With 4 view to: ascer-!
tain what explanations from & disintevested .and upright min of bu--
siness might. have enbled Dundonnell to.understaind the wéte of
instructions which Roy lms: produced, #s. evidenee of the deeds be--
ing Dundonnell’s. ‘For instance, “ If 1 suid will you prefer your:
hrother.? . Nos. I do:not.choose that. 'Will you prefer your sister
or her family? No; and so.on, geing'over the paper bit by bit."
9 not this; perfictly hudicrous, when, ih this case, Roy -tells you’
that Dundannell put the netk of instruetions, drawn up as you:dee:
it, inte his hand? . And the question is not, whether he could be
neede. to understand itrhit by bit, but i tvath, and-justice, and ho-
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mesty is, did he write or origitiaté that paper of instructions, and wa¥
ke capable of doing so. In the first place, Roy tells you that the
pote of instructions was put into his hands—that Dundonnell had ré-
flected upon the subject—that Roy remonstrated, but Dundonnell’s
regolutien was taken, and decisive ; and all these explanations and
dialogues, by which Dundonnell was to be made to understand his
note -of instructions, are utterly unnecessary, and at variance with
Roy’s case.. Mrs Mackenzie! Is she the person that was to put
together the unconnected ideas of her husband ? What has she
stated in the samée invaluable document which I have referred to—in
the defences ? The statement for her is put on »ecord, that she knew
nothing of his settlements ox their temor, and that she was not aware
that they were executedat all. ¢ The only intimation she had of it
wase in apring 1824, wheny inithe course of arranging some matters,
with the intention of: their - going to London, Dundommeil showed
her a sealed packet, which be said contained his will, but gave na
further explanation.” Thus Roy and alb say the instractions were
Dundonnell’s, and the settlement his act and will. Do you them
believe-that the written note of instructions was prepared by Dun-
donnell and given to-Roy? If you ¢ammot get over that,—if you
are not morally - eonvinced that he did understand and frame #nd
compose that -paper——there was fraud, there was falsehood, and
there was - iniquity in the first eoncoction ‘of the business. The
statement is, that Roy knewnothing of the deeds at all, and that
Mrs -Mackenzie deprecated the notion in 1820 that any settlement
should be made excluding the heir, and they cannot shnke them-
-selves clear of these dehberm statements.

Now for the note of inistruetion. It is said to be Dundomnell’s, '

put by him into Roy’s hands ; it is said to be his own composition—
that it, is written by him—and that it bears his signature. I risk
the case on'this. Compare that mote of instruction with all the
holograph documents of Dundonnell produced, and from that inspec-

tion, you will see the difference, not only in point of capacity, but in-

paint of handwriting, from any genuine and unquestioned paper of
his, and I am persuaded that you will arrive at the conclusion at which
I have arrived, that Dundonnell’s pen never counld have written that
peper. Compnm every line and letter of it ; compare the formation of

every letter.of it ; look at it carefully and mmutely ; and although, at:

first, it is a careful imitation, you will see at the last line how the
current hand of the lady gradually ghides in at the end of it, and
how different that is from the beginning. Test it by this—go over
all the writings said to be: Dundouneil’s genuine compoutmn-—try
the genuineness of this note of instructions by a comparison alike of
his style and his handwxitin, d if you cannot get over this first
stage of the business, then I feel there is an end .of the case, and
my victory is gained. What says Miss Gillanders ? She tells us
that Mrs Mackenzie .could write so like Dundonnell that no -one
could know the difference. 'What says Mr Mackenzie of Ke

He received & receipt, signed. in Dundonnell’s name, which he re-
jected, because he knew thax Dundonnell could not kave signed it,
not being then in the low country, What says.Mr Robertson of
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Polchoir when the -lady said that certain letters ‘were written to
him by Dundonnell 2. ¢ No ** says he, ¢ they were not written by
Dundonnell,” and a smile was the only answer which he received.
With these indications accidentally coming out of the lady’s powers
of writing, and with her habit of writing for the lazy laird, you
will be prepared .to try and test it. Do you ‘steadily compare that
paper with the writings of Dundonnell, and in particular look to the
handwriting of that memorable sentence said to have come from
the pen of this excellent specimen of an intelligent country gentle-

¢ I shall carefully revise it!”” ‘Look at that part of the hand-
wntmg, compare it and satisfy yourselves, if you ean, that the pa-
per was either written or prepared.by him.. :

The note of instructions was put into the hands of our thnesees,
and we put the question, * Was Dundonneli capable of understand-
ing that paper?” Did the opposite party venture to ask sucha
question on this subject of any one of the witnesses whom they ex-
amined ? Did they venture. so.to test the opinion of their witnesses
as to Dundonnell’s capacity ? It was, indeed, shown to -one
of the defender’s witnesses, who said that he could not answer for
the note now shown, and that he had never seen it before, and he -
was sent out of the box ag quickly as possible. Not to one witness
did they put the question. It is said that Dundonnell bad reflect-
ed on this matter before he gave the paper to Roy, and that re«
monstrance was unmecessary, as his mind was made up. Roy does
not pretend to say, in his defence,~—My learned friend, the Solici-
tor-General, did not say, that Roy went through the process of
explaining the note of instructions. Roy and the Solicitor-General
equally repudiate the ingenious defence of the Lord Advocate, who

exhausted his powers of expression, and puzzled the witnesses by -

carrying them through long imaginary dialogues as to the meaning
of the different parts of this paper, which .he supposed had passed
between Dundonnell and some unknown and unheard of disinterest-
ed and honest man of business with whom Dundennell consulted,
and.in whom he relied. Such is not the statement of Roy. He
says that Dundonnell was capable of understanding it—that he was
a man of bright and brilliant intellect, looked. up to by the whole
country—capable of every thing—capable, as Macandrew says, of
revising the deeds, (this smells a little of the shop,) and of altering
them in a way that some men of business could not have done—
with such precision, accuracy, and skil—with the lines altered in
such a way as will excite your admiration, wonder, and surprise.
What are the terms of the picture drawn of Dundonnell ? They
have described Dundonmell in choiee figurative expressions, cha~
racterised by the powerful expression of the Solicitor-General, and
the classical elegance of my friend- Mr Rutherfurd.

You heard these descriptions read. = Roy eays, therefore, that
Dunnonnell composed this paper unaided and -unassisted. That is
his case. He must stand or fall on that. You have heard the
evidence. You will examine-that paper and his letters, and you
will judge for yourselves. .

- There is another-paper which has disappeared, and which has
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‘wot beot found in hix repositosies, and that is a very impertant do-
cumeat. . Exery trivigl note asd scrap that has been written has
besn anxievsly preserved, well docqueted om the baek in the hand-
. wwiting of the lady, amd-all found at the opening of the repositories ;
hutthemi“ml .of; the mednate as o the kegactes, has not been're-
cavered. t, says the defeader, he put- into my hands a- certain
mote of instractions, and of certmim legacies emd provisions. - Roy,
daes not. pretend to.say that he sesisted him in the preparatien of
that note of legacies ; if he did, whet will you think of that preps-
m? Ituwppowdby/ebe Loxd Adwocate, that all that was
egsary to pake.s man undexstand it, was previously expirined
byBobertRoy,and that. there was nothing more to be-dene but ' te
put it into the language of the law. That never will do; for if
these two papers were manefackuved by the party mta-usted, yow
will not take them tn.be the actwal deeds of the man. . Besides, Roy
xegrets that explanation. His case is, Dundmll prepared and:
gave me. fully drawn up. this paper as to the legacies, of which we:
have Roy’s copy. I need not reid over the expressions of the
legacies:ta you, which the medical gentleman, whom we have ex-
aminsed, teld. you he conld neither udmta.-d nox origimate, mdﬁn
less reflect om theix import and consequence.

Bntthe:etmu-cnlhuthm.gutonouce,udwhnhl begthat}
you will earry along with you: Dundannell, it is said, verdodly added
(very odd that ths.shm]dmhavedsobeenpdmwthc paper off
legacies whenhemtnmndthemutheagen&mlidm-
byrghk), that Campbell wis tw have an anyuity of L..20, i ‘he- eon-
timed: in his serwioe at his death. Is.thatin the mole of vwetrue-
tsans of k820 preparad. by Maeandrew 3 We shallsee. The defender
says that this sarvast he could not do, without ; but Dundenneld

- himself says, in. one lether, that he could do well witheut him ; and
that ke did not wamt.him. Where, I ask, are the letters in which
they say there are expnessions of kindmess towsrds Campbeli ? T
wﬂlgxumyhau:rgze-khbcxtyuxudthan,topdmmoﬂ
them if they can. There is net; X say, one word expressive of
kindngss to Campbell in any one of the letbers which he had written.:

. Thus the. wholg of these. pretended instructions. from Dumddnsell

t entirely on. the integrity of Roy. But if you ave stisfied that
his statements are utterly false and unwosthy of credit, and i
raise reasonsble dowhdsas to the incapacity of Dundemmell, ‘it will
not do.to place: reliance on what passed between. Roy and Dundbn-
nell, and to take the setiements as the deeds of the latter, because
he had the sssistance, snd aid, and adwice, and e ions: of
Bobert Roy.. You wilk not, I think, choose to trast Dundon !l'd
apacity. st mind, into the hands and keeping of Rey. .

Let us see the proofs of the integrity of Rey. Onthem
Sepitember 1819 he: writes to Mz Machesn. Now Roy tells in the
récerd in this: case; that he exmestly remonstrated ‘with Dwnden-
nell when he fist.received the announcement of the latter’s: “ uwnd
expected cemmumication.” . Very: natussd that he should; “if': he:
had ])een actmg honestly, and if Dundonnell truly eriginated these
settiements. -But when does the statément, that he had remonstra-
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ted first appear in’ the correspondence?: Whten- he Tivst ‘writes b
Mackean, on the 5th September 1819? When he i3 telling him
in.that first letter how Dundonnel ad given hith the papet-of i
structiens, does he then «dé; as part ‘of the Facts' which ‘had
beomred, that he kmd remonstvated as to such = setttenyent - No,
t . Nota word ebout these pretended remonstrances i
thefiret lotter. There is no mention of them until after e found
be had mistaken the man with whom Ke wis dealing, for Mr - Mat |
bean spurned to execute tliese deeds. In this létter of 5th*'Sepl
tember 1819, does he say thathe remonstrated with Kemneth?
Net ‘one word. * The subject about which‘ he ‘expresses most
unxiety is bis sottiements. ' I ansex-copy of the letter of istruc
tions written eut by bimself. (Mark that.) ¥ shall, in case bf aceil
dents, keep the prineipal till I 'have an opportunity of delivering-

' to you personally. ' I alse srnex 2 nbte of the legacies, the: ori}rhnal
of which I likewise hold. “He destres thiut the scroll may-be ready
for liim by the time I go biack there, which you know must ‘be -in
twelve days hence at farthest. But it is quite indispensable -that
you too should make mmo for gaing there from Invetness:
Bo then the assertion that Dundennell himself wrote out and com?
med this paper, and gave it-in the staté we have it to Roy, is not

inadvertent statement of council: ° It is-the’ assertion to Mac=
besn ut the moment, and the subterfuge by which,”at the’ day of
trial, he would attempt to get out of thut assertion, can have nd
weight whatever with your minds. Then he on to ‘say, %1
sA that Ads lettér may swficiently explain Ais intentions. You
will ebserve that in it I am named after the heirs of his marriage,
reserving power to alter. Now, although he is filly determined off
exxluding Thomas altogether,” (nof a word about the children of
Thomas), “ yet it is only foi the predent, and from persomal and
temperaty reasons, that he passes by Dr Ross’s childrén. * One “of

,them, I am confident, will ultimately be his heir; and you will rel
quire to keep this in view in directing the clauses of entail against
the heirs afterwards to be named, and also in making the clause re-
serving power to alter, as to ‘the heritage, as ample as possible.”
‘This is Roy" account .of it. This stranger to Dundonnell—this
irvesistible, winning, fascinating, stranger, suddenly caught his
fancy, and succeeded in: getting the destination of the estate. This
was the surprising thing no doubt to Mr Macbean—this is the
reason why he did not choose to complete the settlement. Ft wad
only when Roy was stopt by the anewer of Mt Macbean in his rash
dreams of success, that he began to think how others might view
the project——that he found it necessary to proceed, by endeavourirg
to preserve for the day of trirl ‘evidence of the remonstrances he
pretended to address to Dundonnell. Al the notice he takes of thé
terms of the settlement to Mr Macbean, is, that one of Dr Ross’
children will ultimately be his heir. But Mr Macbean, as you
know by his letter, would have nothing to do with the deed :—Take
it on what motive yon choose 5 whether he thought Dundonnell
would be the bétter of a mentor, which you find he thought would
be proper for hith whén in France; orthat he-did not choose to be
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the framer of a deed ih favour of his own apprentice ; whatever was
the motive, Macbean shewed Roy that he did not choose to be in-
strumental in framing such a deed. But Macbean does that which
shows real evidence of the way in which you are to appreciate
Dundonnell—this well-educated man, this expounder of the sacred
Scriptures ! Dundonnell, forsooth, writes these instructions,
and you are to believe that Macbean swallowed them at once as
his actual directions. And what does Macbean do ?—Frame the
deeds in terms of these directions ?—the instructions of an,intelli-
gent strong minded man ? No such thing. Macbean made another
deed. Nay, as if to mark how little he regarded any thing craving
to be the instructions of this client, you will remember .gMaobea.n .
would not admit the Solicitor-General to put the question to him,~—
“ Did you frame these scrolls in-consequence of these instructions
“ No; but in consequence of a communication I made a different

- settlement, and I sent the settlement which I wished to recom-
mend.”” He sends the deeds preferring Thomas’s heirs, and Dr
Ross’s heirs, without bringing in that wonderful insinuating person— .
that object of the partiality of Dundonnell—Mrx Robert Roy! Is
not this, then, gentlemen, real evidence of the way this man was

_ treated and viewed by all who came in contact with him. Do you
think an agent would so treat his client, a strong minded, self-willed
resolute man-—whose actual written directions, elaborately and
technically formed, he believed that he had received, to substitute

. the deed he recommended, for the one the client directed ? Im-
possible. But this gives us important and convincing real evidence
of the light and estimation he was truly regarded in at the time,
and shows how his intellect and capacity were received or respected.
Js not this also the very way in which Macbean, acting as he says,
partly for the lady, dealt with him as to his manner of settlement;
for you have what is said to be written instructions from Dundon-«
nell, to settle L.400 a year upon her as jointure ; and the deed sent
north by Macbean, per favour of Robert Roy, for the wedding day,
contains the celebrated settlement of L.500 a year on her, during
her husband’s life. . '

Then comes the work of preparation for trial in those cunning,
hypocritical letters, devised with a view to the day of trial, and care-
fully preserved, in order to be appealed to as proof of Ross’s disin-
terested and eloquent remonstrances. There is a letter from Roy
on the 12th September, which has already been quoted, in which
he says that he .is looking most anxiously for a letter from Mr
Macbean on the subject, and he intimates the day on which he .is.
to pass through Dingwall. Then comes Mr Macbean’s létter to
Mr Roy, stating that neither Thomas’s nor Dr Ross’s children
should be overlooked, &c., (as formerly quoted); and on the 16th:
September he sends a copy of that letter to Dundonnell, and states
that the reasons which induced him to recommend an alteration in
the instructions had been mentioned in his letter to Mr Roy of the
13th. The reasons ! Is there a single reason given in that letter
to Mr Roy ? There is no reason ; there is nothing, ¢ exce;.»t that 1
think that they should not be excluded.” 1! The agent!! This
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is the summary way in which he treats his client Dundonnell at
the time. But Roy, who, in the confidence, the rashness of youth,
and the exuberant overflowing cupidity with which this matter was
gone about, had not fully estimated either the opinions of others,
or the character of Mr Maocbean, then thinks it necessary, for the

st time, to write a remonstrance, and on the 21st September 1819,
he, for the first time, states that-he %ad remonstrated with Dun-
donnell. it not inconsistent with the original statement in the
letter of the 5th September, in which not a word is said about it,
and in which he gives it as the sole act of Dundonnell ? On the
21st, he tells Mr Macbean he is going that day to Dundonnell ;
and would he not have an opportunity to communicate with the
laird when he went there, without troubling himself with writing a
remonstrance ? But it was desirable to impress Mr Macbean with
the notion that he was acting on his suggestions, who told you that
he Aad not a doubt that what he warned the party to do would be
fully attended to. But Mr Roy, as I told you, thinks it necessary te
impress Mr Macbean with the purity of his motives; and he ad-
dresses a letter to Dundonnell on the very day he was going there,
of which he sent Mr Macbean a copy. Wonderful and astonishing
proceeding ! He is going to travel to Dundonnell that very day,
and the post is merely a foot-runner from Dingwall to Dundonnell
once a-week. On the very day he leaves Fort-George he sends an
elaborate, fine feeling, well-turned letter of remonstrance to Dun-
‘donnell, and we prove him by his letters to be in Dingwall on the
.day on which it arrives there ; and we have proved that this letter
is taken out of the Post-office, and carried by a friend to Dundon-
nell, which occasionally happened ; and you will judge whether
Roy carried it there or not.. Has not the defender’s evidence
proved it to you, that so desirous was he to-prepare matters for the
day of trial, that he causes Macandrew, in 1820, to ask for and pre-
serve this letter of remonstrance which he had thus addressed to
Dundonnell. Macandrew says that Dundonnell, at Roy’s desire,
asked it from ¢ Isabella,” and she produced it from her reposito-
ries, and it was carefully sealed up. For what purpose ? For no
other purpose than the same for which Manford desired Fraser to
make his memorandum, and for that purpose for which the entry
was made in his diary, part of which only the witness wished to
‘give. (The Dean read the letter. of 21st September, and com-
mented on it.) | .

Again, Roy says in his Defences, that no answer was returned
to his remonstrance, in order to create the impression that Dundon-
nell was so bent on the exclusion of his relations, that he would not
deign to notice Mr Roy’s remonstrance. Disgusting and base hypo-
crisy! He went to Dundonnell —we prove him to be there; he says he
is to be in Dingwall upon the 22d, the day the letter passed.through ;
and he puts in his defences that no answer was returned to this letter
of remopstrance, to make you believe that Dundonnell treated it with
contempt —that he had made up his mind upon the subject—and
that he had neverdeigned to answer this elaborate epistle, which,
if it ever was put into the hands of the poor ignorant Dundonnell,
was at the very time when we have proved (what he little thought
could be thus traced) that he was in the house with Dundonnell.
: Q

y
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The Solicitor-General expressed indighation at our impuwting
to Rey, the purpose of preparing and preserving evidence of his
owh purity ;—oontrivance he justly said which a man seting honestly
would hot dream of. But the ficts prove this contrivance and anxi-
ous preparation, and Macandrew’s evidence demonstrates and de-
tects it : For he says that Mrs Mackenzie had the letter of remon-
strances, and that Roy at the time desired that Mavandrew should
preserve them, that he might be prepared against the day of trial,
whick Ras come. 8o it is, that cunning and dvetdone acting com-
monly fails ! 8o it is, that what is set about with falsehvod and
deceit is detected on the day of opeh .investigation, and that all
these fliihsy veils, which were worked and weaved and put together
to covet the real character of the trahsaction, are torn asurder by
the force of juty trial ! '

What is the next stage in these proceedings ¥ Roy deliberately
states on Record, that from the first to the last, he never communi-
cated with Macandrew on the subject of thése deeds, and Muxc-
andrew (of whom more before I have done with him) to aid his
friend, this Macandrew positively sweurs to you that he mever re-
membered Roy speaking to him, or communieating ‘with him, on
the subject of these deeds. He said that Macbesn 'did. Mac-
bean ! who said he never heatd more of the matter after his own
letters to Dundennell and to Roy. Wonderful and astonishing,
that they should not have attempted to confirm that circumstance
by the testimony of Macbean! I beg you to observe, what we
have recovered onmly recently, a letter from Roy to Macamdrew.
Remvember what I told you of the jealousy with which the law
Moks at the intefference of an interested party, more especially if
he be of the profession of the law. The letter is dated East Con-
nage, 1st October 1819, of which the following is an extract :~

¢ T have also written Dundonnell. I have %ld him tAat T had ypoken to you
on the subject of his settlements, and that 1 wished a leiter of ming ¢o Aim should
be shown you. I have begged of him so consult with you, and it will be most
satigfactory to me that he does eo. 1 am not sure that I explicitly mentioned
that an order for L.50, in favour of Urquhart, will perhaps be given on you. I
trust you will have funds ; but really I don’t think yoa shonld pay it till he i

Tairly off. That was the condition on which it was promived. donhel]l will
show you his referénce to Mr Musray, and his resignation. I beg to offer many

. apologies for so unceremoniotisly deunin?nyour hospitable board yesterday. Sin-

cerely yours, RoBeRT RoY. P. S. Will it not be necessary that Dundonnell
gives a mandate to some person to act for him at the freehelders’ metting ? The
‘parced with the tithes is unseaded.””

Wit thiak ye now, Gentlemen, of Roy and Macendtew. Roy
never spoke to Macandrew ! ¢ I do not remember that he ever
“ gpoke to mhe 'on the subject of the ‘deeds’— Swenrs Macandrew !
And hiere is written proef that Roy had selected Macawdrew as the
very agent to whom he trasted the furtherance of the settiements.

Selected Macandrew !'—Aye—But he took care first te secwre
and fee him for his work. _ :

Onthe 2d October, it appesrs from a letter of MrMachean at Inver-
ness, that Royand he'had appointed Macandrewfictor to Dundennell,
with a salary of £35 a yesr. Roy got Muchean to aocede to the pro-
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posal, and from thay letier 1§ appears that poor Kenneth had never pre-

wiously heard of syck ana rrangement. achean writes to Kenneth,

seyimg it had been the spontanegus act of Roy and himself, and Ken-
neth for the first time is told that he was to he saddled with him. This
is the man whe hated lawyers—who did not like to pay the stamp
bacaise he bated lawyers. He is saddled with a factor—thjs map
to whom I thonght the notion of the profession was & sort of gbhor-
vence, and who was capable to traneact his whole business. This
is the way be is treated, Heye again you have repl evidence of the
kight his own agent viewed him in.. Mr Macbean writes, that he
thought it mecessary to inform him what bad been done. I think
it was, But can yon pow net fully appreciate the fact that Mac-
andrew is selected by Roy s factor on the estate, with 2 salayy of
£35p-yesr. ‘The terms of the factory are peculiar.—Most peculiar
and extraordinary. This factory is equal to a cognjtiop, or inter-
dictjon of the unhappy man. You heard them read. He is de-
prived of even the semblance of the power of management. It
appears this factory was fully acted upon. Dundonnell was not eveg
lef} to colleet hisrents in this remote and djstant part of the Highlands,
witheut s faster or clerk being sent to assist him. And yet, tp
yender the farce more absurd, you axe now gravely called upon to
believe, that though the factor sat by, Dundonnell was fully up to
the business, was most acyte and active at such settlements, and
really did the whole business, which the factor or his clerk, re-
gulazly travelled 60 or 70 miles merely to witness. Marvellous
inconmstency ! But this factory, and the way it was got up and
intimated—Is not that another proof of the manner in which he
was treated and played upop by these people.

The next stage of the business which we come to is Mr Mac-
andrew. He gpes to Dundonnell within three weeks of the time
he had been appointed factor. I mean to grapple with the case,
.on the ground of the perjury of that man, and I do not mean to
disguise it. e was selected by Roy, and Roy bad communicated
with him before. They tell you that Macandrew had no interest
in at. THas it not occurred in every case of the sort, where fraud
apd circamvention are brought home conclusively against the
ageni~that originally the latter appears to have bad, or is proved

to have kad ne sufficient interest, perhaps, at first to account for

positive frand or subsequent perjury~—that he embarked.in the
business merely ouf of good nature, and that he got involved in
itby degrees. But Macandrew has now at stake the same interest as
Roy ‘has. He bas at stake the interest of character—He bagall to
lose. e must satisfy you of the part he acted—He must clegr

~himself. What opinion he may have had originally of Dundon-

nell’s capaeity, is not the point. He is pow the agent who carried
through, vader Roy, these deeds. If nat the deeds of Dundonnell,
e is ruined and dishonouged for ever. 'This, then, is the interest
of Macandrew. He is too deep in the business now to draw back.
He must swear himself clear or falls with Roy. You already have
& specimen of how he begins. I say to you, that unless you can
helieve every word Macandrew has sworn to, there is, falsehood in
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the case. Before I'am done with him, I am persuaded that you
will not believe one single word of that man’s testimony. .
‘We come now to Mr Macbean’s scrolls. Mr Macbean prepared
scrolls of entail, and Dundonnell, Macandrew says, made-alterations
on them 5 Ats presence. In the first place, look to the original docu-
ment, and compare the hand-writing of the alterations in these scrolls
with other writings of Kenneth’sin the year 1819, and see ifthere is
any thing in these scrolls more than a most awkward clumsy imitation
of Dundonnell’s hand-writing. Then consider what the alterations
are. Look at them yourselves. I speak to any of you who may
be most accustomed to and experienced in business. Set yourselves
down with the scrolls of this entail, and I ask you to try if you
could make those alterations that Dundonnell is said to have done
here. This is a technical deed—not a commeon note -of instrue-
tions ; and it is altered with the utmost skill, so as to be adapted
-tn style to the new purposes he had in view. It is the elaborate com-
position of anexperiencedconveyancer,that Kenneth undertakes to alter
and convert into a different deed of settlement. Could any of- you
do it ? Macandrew himself was not able to.do it, and he had to get
a new scroll made out ; and yet with the experience and accuracy-of
a man the most expert in the juridical style book, poor Kenneth sat
down and adapted this-deed to his new object and purpose! He
sits down with the precision of a man of business, and strikes out
all the technical expressions, putting his signature oppoesite his
alterations, and stops at the word ‘° Robert Roy,” without the
slightest inaccuracy, even of a single letter! My belief is, that
the poor man, if he ever saw these scrolls, or was induced to write
any thing at the desire of others, believed that he was making Roy
merely a trustee. It requires to read the altered scroll most criti-
cally to see that ke is not made a TRUsTEE. Look at st wsth this
view. But Macandrew says, that ke saw these alterations added
by Kenneth, and of this we shall have something to say afterwards.
Give me your attention in going aver Macbean’s scrolls, as they are
supposed-to have been altered by Dundonnell ; and the first thing
that strikes me as suspicious is a great number of corrections, wholly
verbal and critical and useless, as if to amend the style or improve the
grammar of these scrolls; * shall” is converted into ¢ should.”
The words *“ in future’’ and similar words, are introduced without-any
otherobjectthan as just to appeartoleavetracesof Dundonnell’shand-
writing. Then, in reference to the description of the lands, which
are said to be before described, Dundonnell is made to delete the
word before, and put in therein and afier specified,—referring to a
narrative of the contract of marriage before-mentioned—a degree
of precision which it is ludicrous to ascribe to him,. Again, in re-
ferring to the succession of the-eldest heir-female throughout the
whole course of succession, Dundonnell is made. to intreduce the
words ¢ either above or after specified,” a degree of accurracy
which might have escaped many of the most critical men.of busi- .
ness. Then, as I hinted, in coming to mention that the trustees
were to hold ¢ in trust.for the use and behoof of, *’ there followed
the heirs of the body. of Thomas, whom Machean had put in, then

.
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cise and accurate Kenneth is made to score out all the words after .
¢ for the use and behoof of, ” including, with unerring skill, the
perticle ¢ to,” so as to make it read, the use and behoof of Robert
Roy ; and where this deletion occurs and ends, there appears the
initials « K. M‘K.” Again, at a subsequent part of the deed, in
declaring the trust to be under the burden of the liferent to his
wife, he is made to add, “ and of L.200 to the heir.” Now,
gentlemen, take these scrolls yourselves,—try if you could have
studied and understood so thoroughly the structure and style of the
deeds, and could have altered them as skilfully as Dundonnell.
Next, I put it to you as matter of credibility, whether a country

ntleman, wishing the scroll altered according to directions, would
fwe attempted to do that kimself, even as to the technical parts
of style, or would have given directions for that purpose, especially
when he had Mr Macandrew beside him to receive his directions
and to make the alterations. Thus it is that cunning detects itself.
But further, compare attentively the handwriting of these pretended
alterations by Kenneth, with all the letters on the table written by
him about that period, and you will see it is more like the awkward
hand of Kenneth as a boy, than the smaller hand of his advanced
years. I urge this point upon you with the utmost earnestness,
and with perfect confidence. The imitation is too clumsy to de-
ceive you, and not even the direct testimony of Macandrew will
overcome the conviction which I am sure the comparison I am
now urging will produce on your minds.

But the scroll of the trust-deed, gentlemen, exhibits alterations
even more useful for the object I have in view, and which, fortu-
nately, exhibits one marking, which, as 1 have just observed, de-
tects in the most irresistible manner the perjury of Macandrew.
The scroll of the trust as to the moveables, first introduces among
the trustees, as if in Kenneth’s hand-writing, “ Rob. Roy, my
brother-in-law, unless he is heir ;”* but that exception, ‘ unless he
is heir,” is oddly enough struck out in different ink. Then, in the
middle of the deed, in making over every thing te the trustees,,
Kenneth is made to ¢ except the Mains and house which my
wife is to have while my widow.” Again, in giving the majority
power to act, he is made to add, ¢ with Robert, unless he is heir,”
which is not struck out. Opposite to a provision of L.1000 to the
heir of Thomas, Kenneth is made to add exactly in the very terms
in which a man of business would make such a notandum, ¢ this
to fall altogether if my sister or her children succeed;” yet
what that means, I defy any one to explain. Then there is
a marginal addition ¢ to Alex. Campbell, if in my service at
my death, L.20 a-year, K. M‘K.” Then there is a most ex-
traordinary addition for a country gentleman. It is declared, in a
very tecknical clause, that the trust ¢ is to be subsist until debts,
legacies, &c. are paid, and the purposes of this trust fully accom-
plished.” And in the middle of this c/ause the skilful, calculating, .
reflecting experienced, Kenneth, is made to introduce the words *“or
the creditors are satisfied with other security, K. MK ;?!! a
proviso which might have occurred to an experienced man of busi-

Mrs Ross and her children, whom failing, to Robert Roy ; the pre-
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ness as a natural termination of the trust, but which it is rather teo
much to ascribe to the individual whose history and absnrdities

-you have had so fully exhibited. :

But, gentlemen, attend to what I am new going to mention.
In the general conveyance of moveable property to the trustees,
Macbean had included, tnéer aksa, “ household furniture, plate,
books, plenishing, crop, stocking, farming utensils, and haill out-
sight and insight plenishings.”” These particular words Kennsth
is made to strike out with the utmost accsracy, and to write oppo-
site * This to my wife, the heir to get one-balf at a valuation,
accerding to my letter, K. M*K.” % According o my letter” ! !
You will see how the fabrioation, as well as Macandrew’s perjury
are detocted by ome of those ouersights which seem designed to
bafle the wiles of cunming, and to detect villany and falsehood,
Macandrew swears that thcas alicrations were made tn avtumn
1819, #n Ass presemce, or produced by the laird at that tise, with
some of the alterations, and the ethers made in his presence. KHs
siwoars to the time posttiely, sutumn 1819. Macandrew takes
the scrolls away with him, He sends them to Stewart, and he
gets them back afier the instructions of August 1820 are written.

t i clear that the lasrd never saw them agasn, and these altera-
tions are sworn by Macandrew to have been all made by Dun-
donnell when the latter gave him the scrolls in October 1819,
and seem to have been written in his presence. New, gentlemen,
mark what I have to state. ¢ The heir to get one-half ata valua-
tion, ACCORDING TO mY LErTER.” Now, the letter of smstruc-
tions in 1819, does not contain any swch provision, or a single
word or Aint to thet cffect. It is the letter of instrnctions i
August 1820 which centains this stipulatiom in favour of the
heir. Can you doubt, now, of the perjury of Macandrew, or
believe that Kenneth ever wrote ane word of these alters.
tions which Macandrew swesrs were adhibited in the scrolls in
October 1819, when no such letter contaising say such provision
as that referred to was in existence. Does net this detect the fa-
brication most completely ? Is it not clear, that the markings had
been put down in erder to be passed off as Kenneth’s, while Mac-
andrew was not sufficiently up to the details to know at what time
he should swear they were made, or had not been sufficiently tutored
to this point ? Gentlemen, I put this to you as complete and ir-
resistible detection. - Nothing <an he cleaver. Meacandrew has
fixed the time beyond all dispute. The alterations on the scrolls
were made at the first interview be had with Dundonnell on'the
subject, and before the scrolls were sent to Stnart. That is indis-
putably Macandrew’s positive, distinet, unequivocal assertion. And
now it appears that one of these alterations refers to a paper which
was not in existence till August 1820-—could not have been made
before the date of the letter of August 1820—and, beyond all doubt,
could not have been made by Kenneth at all ; for Macbean®s scrolls
he parted with in October 1819, with this very alteration upon i,
as Macandrewsays, andnever sawthese scrollsagain-—not even when
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the deeds were executed in 182). The scrolls which he is then
said to have seen, were the clean scrolls prepared by Macandrew of
the deeds which were to be extended, and not Macbean’s scrolls.

Now, examine what I have now urged upon you with the utmost
jealousy—scrutinize it thoroughly—and the more you do so the
more will conviction be breught home to your minds, that this is 2
conclusive and irresistible detection of fabrication and perjury.
I must not leave this part of the case without calling your attention
to other parts of Macandrew’s testimeny. Macandrew, you will
observe from your notes, makes out Dundonnell to be an excellent
man of business—most accarate in the settlements with his tenants
~—of good sense, and full capacity to manage his own affairs—con-
duacted himself with sense and discretion at Sesbank, where you
have heard the account of his extrava y folly, and absurdities
~~understood all his litigations, &c. Yet this is the very man who
never would trust Dundonnell to collect any of his rents, or settle
with any of his tenants, without his own aid or that of his clerk,
and who never left him even to write a receipt, and hardly intrusted
him even to sign one.

Macandrew, however, thinks it necessary to tell you, that Ae
did not wish to have the charge of thé execution of the deeds, and re-
commended Stuart. Verystrangethis. Dundorinellisamanofsense—
known firmness of chamcter—universally acknowledged capacity
for business—with just cause of offence aguinst his brother, who
had, to the conviction of all the country, properly entailed dis-
inherison on himself-—and yet no man of business likes to Aave any
thing to do with the matter. Why not P—if all had been -as Roy
says Macandrew canmot give an intelligible reason for decliming
‘the honeur and employment of making the laird’s settlemients—net
u common step on the part of a country writer. Maeandrew says,
I told him he had better take a gentieman in Edsnburgh, as Mac-
bean advises. Now M‘Bean gives mo such advice. This isclearly
a mere pretext on Macandrew’s part, to try to gain credit by not
being forward in engaging in the business. But after the letter
from Roy to him in Octeber, before Macandrew went te Dundon-
nell in autumn 1819, this pretext is too gross hypocrisy—for Roy
had been corresponding with him en the very subject of the deeds,
‘and Macendrew could have shewn no repugnance to the matter,
else he would net have been made factor, or sent to Dundonnell.
See what account Macandrew gives you of his client, and their
interview. He says Dundénnell agreed to send the serolls to
Stuart, < and asked witmess for the scroll of a letter, which #
might be proper to write to Stuart.” Indeed! Is this the streng-
minded sensible man-—-composing the technical snstrwctrons for kes
own deeds—revising and altering Mocbean's scrolls with se much
skill to wdopt ¥hem te other purposes, and yet asking the scroll of a
jetter to desire an agent to extend the scrolls se altered ? 1Is it not
strange that Roy also thought it necessary to put befere him, in
the letter of 19th Febrnary 1820, the very words he wished him
to'copy? Ismot this inadvertent admission by Macandrew real
evidence of the man’s weakness? But then, says Macandrew, 1
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suggested one of Mrs Ross’s family as the first heir,”’—very
strange, by the way, if the client was so obstinate and resolute,
and after he had told the witness that he was much offended with
Macbean for similar suggestions !—you will judge of Macandrew’s
credibility as to this. Then the Laird answered, ¢ He thought it
better to give them £6000 among them, than to give one the pro-
perty.” Conceive the absurdity of this, and see how these made
up stories prove themselves to be false. Could he not have given
the £6000 to the younger children of Mr Ross, and the estate to the
eldest, or to one of them. Was it better for them to leave that
estate to a stranger? 'Why, if Dundonnell had said this, he was
uttering nonsense, that shewed he did not know the consequences
of his acts. Then the witness gave us a beautiful story of Ken-
neth turning his wife out of the room, to prevent her interfering
in his business, which contrasts finely with the picture you
have of all the business with Macandrew being done wholly by
correspondence with the lady; and Macandrew them gives us a
pathetic exclamation from the lady, that she hoped to God he
would not exclude his own relations. Generous sympathy ! How
unfortunate that her influence was lost, from the resolute character
and strong hatreds of her husband. Then Macandrew tells us
another very singular story. Roy, you will remember, makes out
the instructions in August, 1819, to have been fully considered ; and
Dundonnell’s resolution fixed, befm he gave the paper to Roy, or
spoke on the subject. monstrance was vain. Then in October
or November 1819, Macandrew finds him equally" obstinate and
dogged. The scrolls are sent to Stuart. But he never writes to
desire Stuart to extend themj; and Macandrew tells us that in
Decgmber of that year, when he went there, he found that Ken-
neth %ad not made up his mind. Very singular this, after all that
Roy tells us of his rooted and fixed resolution. Then Macandrew
gives us the details of the scene in August 1820, when Roy is present
and assistsat thepreparationof the instructions—this Roywhodaredto
put on record that he never communicated with Macandrew on the
subject—and Macandrew makes Kenneth desire Mrs Mackenzie
to bring out Roy’s letters, which are then put up and given to
Macandrew to preserve as proofs of Roy’s great integrity, urgent
remonstrances and uniform disinterestedness, in trying to prevent
the execution of deeds, as to the progress of which he has told us
he knew nothing, and took no interest.

I will comment on what Macandrew says as to the execution of
the deeds presently. But bear in mind, I beseech you—as it is
essential and vital to the question as to the deeds—that Macan-
drew repeatedly said that he got no other instructions, verbal or
written, afier August 1820—none whatever—that he' extended
the deeds from these instructions—that he gave the clean scrolls
to Kenneth in 1821 to read, and that %e %ad no conversation with .
him then or at any time as to the contents of these mew scrolls, or
of the extended deeds. He /ad no such conversation—gave the laird
no explanations. 'The deeds were given to Dundonnell as made in
terms, and in tmplement of, and in compliance with the instructions of
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Augast 1820. That is fixed beyond dispute by Macandrew ; and
you will presently see its unspeakable importance to the main
Blestion in this case,—are the deeds executed truly the acts of
undonnell, or of Roy and Macandrew.
Macandrew sent Mr Macbean’s scrolls, as altered, to Mr Stuart.
How did Roy know that these deeds were not executed ? He had
- been enquiring about them, and in a subsequent letter he again
.opens the communication. Now, hew and from whom did-Roy
hear of this, that the deeds were not executed. From Dundon-
nell ? He does not pretend that ; and the commencement of this
letter proves the reverse. Indeed not a letter from Dundonnell to
Roy as to any matter of business is produced. From Macandrew ?
Then, where is the letter ? They profess togive us them all and yet
n0 such letter is among them. From Mrs Roy Mackenzie ? Indeed!
.fthat is so, then I refer you to the passage in which she declares she
never heard of the settlements, and only knew in 1824, accidentally,
that Kenneth had made a will—a statement, by the way, proved to be
false, (at least if Macandrew is to be believed in any thing), since she
had, the keeping of Roy’s letters about this very settlement. And
here let me remark, as a most singular fact, that, ameng the seve-
ral thousand productions made, we have never been able to recover
ene single letter from Roy to his sister, or frem her to him. But
from whom had he heard that Dundonnell had not executed his
proposed settlements ? not from Stuart ; for there is a letter from
the latter, saying he never knew why the packet had been sent to
him. Then from whom? Plainly from Macandrew or his Sister.
And, at all events, this letter in February 1820 from Roy shews
his knowledge of every thing as to the progress of these deeds, and
proves that he was watching and superintending their execution
and completion. The scrolls were sent to Mr Stuart to be extended,
and Roy knew that they were not extended or-executed, and he
thinks it necessary to open, by letter, the communication alluded
to, which letter is one of those that were subsequently preserved’
by the defender against the day of trial. What is the use of again
opening the communication upon the subject, and telling -Dun-
donnell not to disinherit his brother? could he not have left Dun-
donnell alone ? for if Kenneth executed no deed, Tkomas succeeded
by law to the estate—the thing which Roy pretends that he wished ;
but he proceeds to urge him to make these settlements, pretending
that he was anxiously desirous that Thomas should succeed him in
the estate, and consider the terms of this letter.

’ . ¢ Edinburgh, Saturday, 19th February 1820. -
“ My Dxsr Duxvoxwsir, .

. ‘ ¢ Will you forgive the liberty I take in writing you
on a subject to which it is very painful for me to allude to, for many reasons, of
which it is not the least that it subjects me to the appearance of indelicacy and
selfishness. But after anxious consideration, I consider it my duty, and there.
fore 1'do it. . S

. ““1toccurs to me, from your not having completed your settlements, thaé you
" are now satisfied of the propriety of allering them ; although, from feeling a
delicacy towards me, you cannot bring yourself to destroy hopes which you ma
think your previous unexpected and unsolicited intentions inay have raised. If
this is your feeling towards me, believe me it is not right. It would afford me
real satisfaction, that all differences between you and your brother were removed ;
R
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and if.it is your desire tg maka him, of, af all events, kis yaur hais,. and
they have a n%ht.w expect ity why will you hesitate to say s0? Yau kaow hox
frequently, and how strenuously I have d the propriety of thjs. I repeat, X
shall be sineerely delighted to hear that all obstacles to.it are at an end. Ft ean.
not disappoint me, for I have never. fon a moment aliomed myself 10 caloulats, ox
think on it; ?d aid tq, this, without imppting vapity t¢ me, thet from my
habits of self dependence, I am better qualified in all probability to support
myself than him, in whose place you pyt fe. : i
‘¢ ¥ beg that you will reflect again on these things, and then write Mac-
dean with your own hand,—your own lazy hand shall I call it~ as I ip-
¢ tend making Thomas, (or, at all events, Thomas’ son), my heir, you can
¢ have no objections to complete my settlements. You will therefore get the
¢ deeds from Mt Stuart, and copy them out with that alteration, leaving al}
¢ the others I have made on the deeds. Robert is a sine qua non trustee ; and
¢ Mrs Mackenzie must get the Mains and moveables, as I at first distinetly
¢ directed.” Oz if you de.not wish to write Mr Macbean on the subject, srita is
thess terms ta Stewart, or to Macandrew, bidding him get it done ; or if you are
not fully determined what to do, write ¢ requesting him to copy out the deeds
which were sometime ago sent him for that purpose, making aver my property to -
trustees ; but as I have not made up my mipd as to the heirs, leave that part in
wich 8. Way & thas, any beix I may. afisemards name cad succeed, i terma. of! the

‘* I cannot help again apologizing for. writi is subj
well tat with youreif e Hgrosied: wnd reihes ihan hat here tould s chance
of. your for oue instant suspecting me of an interested motive in what I have now
dane, I would just.add one request to.that of. entreating your insant attention.ta
this letter, viz. that with tha exception of leaving me a, trustee for my faveurita
sjster, you would entirely strike out my name from your. settlements,”

(The Dean made various rewarks.on. this letter as. he read it;).

And here, gentlemen, let me point out- te you a piece of real-evi-
dence of no small moment. Dundonnell, it is said, was dent om
evecuting these settlements—determined to exclude Thomas and
his family—resolute in all his determinations—a strong hater—
offended with Macbean, says the Solicitor-General, because he did
not- carry into effect his directions—had carefully revised the
scrolis—was finally determined on their immediate executiom.
Now the scrolls, all corrected by himselfy are sent by his directions
to Stuart, and he is to write to say what is to be done. Yet, thet
ke never does, and the scrolls lie eight or ten months with Stuart
Fhus, this is the only occasion, in the whole histery of the prepara-
tionand progress of the deeds, when either Roy or Macandrew or both
are not at the elbow of Dundonnell ; and this is precisely the time,
and the only tsme, when nathing whatever s3 done. He was left:
to himself; without either of: these expert agents beside him, and he-
never dreams of writing to Stuart, not even though Roy so anxi~
ously reminds him of doing so, and gives Aim the form and words
of a letter, which he might cogy over. Can you doubt then, when
you find him never moving except when Roy. is with him, that Roy
was truly the prompter, or rather the real actor, and that all that is
done is solely what Roy did, or got the simple, unwary, unreflect-
ing and weak Kenneth to do, .

ow come the instructions in August 1820, which you will find

most material part of the case. I think this part of the case will con- .
vince you that these settlements are not the deeds of Dundonnell.

You will observe, in the first place, that we have Roy praved. ta-
have been present at the preparation of these instrugtions~—in the.
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room, and assisting Macandrew. I need not repeat the suspicion

and jealousy with which the law views such'interference on.the
of the individual mainly interested. I chiefly notice this te

shew the base falschood of his preténded ignorance of the

of the deeds, and of the assertion that Macandrew and he never

had any communication duritg theé whele period. as to their prepa-

ration or execution,

Now, in his defences, Roy expressly says that Macandrew pre-
pared the decds 1 terms.of these instrections of August 1820. Bear
in mind that Macandrew sweats to you that Ae 0 other in-
Structtons, verbal or written, axren August 1820. The instrae-
tions of 1819 he never mw. Let us take the deeds, and se¢ whe-
ther they don’t differ in most important points from these instructions
in 1820, which the defender has produced, in support of his case, as
the nstractions by which they were directed, and which Macandrew
says were the only instructions lre had received after the drafts I
have slready spoken to, which were laid aside, and were not the
basis of the deeds actually executed. Fiom August 1820 Mae-
andrew says he got no other instructions. Follow me in this de-
tail, and judge whether these deeds were the wulition, the acts, the
mind of Dundonmell; or the mind of the party und dgent preparing
and comcocting them. v

I shall explain to you the entail. There is a destination of the
lahds, and an apperest prohibition against sale. A clause directing
the parties called to bear the nume and arms of M‘Kenzie of Dun-
donnell, and thisis fenced with the proper clanse. Theh there
is a prohibition against selling or burdening the estate, but with-
out the proper clauses to make it effectual. There is another
clause which says, that ‘in case the said Robert Roy shall,
in order to disappoini the full meaning and sntent of these
presents, sell the said lands, he shall be obliged to employ the
price towards the purchasing of other lands,” &c.,as if it was
likely that Dundomnell, anxious to preseérve the family estate,
should yet leave to Roy the power to defeat his own meaning and
intent. This is not very like the deed of the Highland laird,
though very convenient for the Edinburgh writer.

Now, Macandrew in his evidence tells you that Dundonnell, in
August 1820, said he wished an alteration made, and resolved so for
to alter his former plan, as to allow the heir t6 borrow money on, or sell
the estate. He spoke of the expediency or necessity of a sale ;
he said that the legacies were considerable, the debts were increas-
ing, and that there was a necessity for a sale ; and Macandrow’s
way of accounting for this strange result of Dundonnell’s deed,~
who was afraid, you are told, that the estate might pass to a
stranger if he trusted it te Thoibas—is leaving it to Roy, and giv-
ing him the power of selling every acre of the estate of Dundon-
nell, and to invest the money m the house in Edinburgh, if he
pleased, where he is carrying on his business as a writer. Is not
this a singular thing ? Macandrew tells you that Kenneth under-
stood all these matters. But if all this really passed,~if Kenneth
held these leamed disquisitions in conveyancing with Macandrew,
and gave him all these minute directions as to the very clauses
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in the deed, and as the way in which the entas! was to be altered, -
Can you believe that this important part of the instructions would
not. be contained in the minute of August 1820. Now, the in-
structions in 1820 do not contain a single word of all these the
most material part of Kenneth’s alleged directions, which Macan-
drew thought it to be necessary to reduce into writing at the time,
in the presence, and with the aid of Roy. Can you account for this
omission, consistently with the truth of ‘Macandrew’s statement ?
It isincredible. This is the only departure from the form of the entail
as proposed by Macbain; and yet this, the most material, part of
the directions is omitted, by the accurate and cautious writer sitting
down in his employer’s presence toreducetheseinstructionstowriting.
But I am not surprised at Macandrew 7o trying thus to account
for so extraordinary a part of the deed. He has probably heard me
on his conduct before, and he now knows the observations he must
meet and try to obviate. He has so framed the deed, as to allow
the man to sell the whole estate, and re-invest the money any where
he chose-~in the Lowlands, where he would have been free from
that indignation which is boiling in Ross-shire, or in any way which
he might find for his own interests.

Macandrew how well knows he must try to make out this part
of the deed to be the act and will of Dundonnell himself. But he
is convicted by the written instructions of August 1820, which con-
tain not a word of all these learned and accurate directions from
Dundonnell as to the peculiar nature and. character of the entail ;
and so he 70w says, that thip material part of his instructions was
verbally given.

The instructions of August 1820 as to the estate, are as follows :

“Sie, .
. ¢ After taking about twelve months to consider of my in-
tended settlements, I have resolved to make very considerable alterations, and
therefore I request you will get back the copies sent to Mr Stuart, and prepare a
new settlement, appointing Dr Roy, Dr Adams, Mr R. Roy, Captain Camp- -
bell, Mr Mackenzie of Strathgarve, Mr Alexander Anderson, and yourself,
trustees, with all usual and necessary powers; with directions to the trustees
to pay over to Mrs Mackenzie, in liferent, the free yearly rents of the property
after paying interests, &c. &c.; and 2dly, to pay off debts and legacies,—Mr
R. Koy to be a sine gua non trustee. 1 wish a simple destination of the pro-
perty to the heirs mentioned in the scroll entail, as altered with my own hand,
and the legacics specified in a separate puper, to be engrossed in the deed, and
which legacies are also different from those direoted to be mentioned when the
scrolls were prepared. 1 am, &c.”

Now, Gentlemen, compare this with Macandrew. A simple des-
tination, says the letter of instructions. An entar! says Macandrew,
but leaving out some of the fencing clauses given by Macbain, and
allowing a power to sell, but under obligation to invest. If that had
been the case, how could the instructions have been framed as they
actually are. The instructions do not contemplate an entdil at all.
The deeds profess to be an anxious entail---but with the loop-hole
for Roy, which Macandrew says the laird specially intended for
Roy’s benefit. But after all, the deed which Macandrew executed
is not the deed which any man could have framed in consequence of
these pretended verbal instructions. What was the use of the power
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of sale? 'Why, he was bound to re-invest every sixpence of it be-
yond the legacies and-debts specified there for which, as entail is
debt, the estate could have been sold ; so that it is-not a power
given merely to sell the whole estate, but an obligation to re-invest
every sixpence except what was necessary to pay off the burdens.

The clauses here said to be for Roy’s relief to pay off debts and
legacies by sales—and yet he is bound to re-invest all the surplus price
of the lands he sells. See how the contradictions expose the false-
hoods in the case. There is another fact which strongly affects my
mind. Macbean you know would not prepare a deed in Roy’s fa-
~ vour. But he prepared a correct strict entail—tight and binding—-

such a deed as a man of his skill would prepare in order to secure
the family estate. But the Inverness agent and Roy wont take
the deeds of the experienced Edinburgh conveyancer. Macandrew
says he wrote to get back Macbean’s scrolls, and yet he did not use
them. The one was intended honestly to preserve the old family
estate of an ancient and honourable branch of the high blood of
Kintail. That did not suit the purposes of Roy. The estate in the
Highlands was of little value to him. He had no affection for the
soil, and the country he well knew would spurn the foot of the in-
truder, and its hills never echo to his hated name. - Hence his ob-
ject was to secure the means of purchase elsewhere, where he
might not encounter the strong feelings of abhorrence of the warm
hearted clansmen of Dundonnell. Hence the deeds executed put
this in his power. But can you believe that Dundonnell-— if the
man, Roy says he was---had this in view. He disinherited his bro-
ther forsooth, lest he should sell and squander the estate---which by
the way an entail weuld have prevented,-—and yet he deliberately
leaves to the Edinburgh apprentice to sell this same estate, and re-
invest the price of the inheritance of the family any where he chose.

,Let us next compare the instructions of August 1820 as to the
legacies, with the legacies in the deed said to have been extended
in terms of these instructions, and without any other directions,
verbal or written.

First—This paper of instructions as to the legacies is a very formal
and regular paper, being duly witnessed and tested. It was the re-
sult you know of considerable discussion, as Macandrew pretends,
with Dundonnell, at which Roy was present, and the amount of
the legacies is said to have been specially discussed and canvassed..
Now this paper was Macandrew’s only warrant for the extended
deed. Of that he has given us the clearest proof. The importance
of this paper is rendered much greater by the concluding words of
the instructions as to the estate, viz. * and the legacies specified in
a separate paper to be engrossed in the deed, and which legacies
are also different from those directed to be mentioned when the
scrolls were prepared.” Now then the legacies in the separate pa-
per of August 1820 were to be engrossed in the extended deed,
and these legacies are specially mentioned as different from those
which had been intended at the time, the scrolls, (that is Macbean’s)
which are here referred to, had been prepared. nce Macandrew
had no warrant for the legacies but this paper of instructions of Au-
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gust 1820. The legacies in Macbean’s scrolls are declared to be
different trom these subsequently intended. Hence Machean’s
scroll, er any marking on it could not be his warrant. The imstrac-
tiens of 1819, Macandrew says, he hadoever seen. He declares him-
selfthat the instructions of August 1820 were his only warrant,—that
the deeds were extended in terms of them-—that he had mo ether
directions, verbal er written—and that he had no conversations
with Dundonnell as to the contents of the intended deeds when he
§.ve 3im the new sorolls in the year following in August 1821.
ow then observe. In this paper of instructions as to the legacies,
Campbell 1s not mentioned in any way whatever. Nay, Macan-
drew takes him as an instrumentary witness to that paper, whick
shews that he had never been named as a person jn the least de-
gee interested in the settlements, or as intended to be favoured.
et in the extended deed there is the annuity of L.2Q a-year to
Campbell. How is this to be explained. What warrant had Mac-
andrew for introducing this suspicious name ? Is it not extraordi-
pary that this should be the case with regard to the provision for an
individual whom I am sure you must believe is the very last that
could ever have been ircluded in any wishes of Dundonnell. How
came Macandrew to include Campbell. You will not find in the
whole case, or in any of the documents, any explanation of this. How
came he in writing out the new scrolis for the deed at Inverness to
include Cempbell. Remember that he had no directions as to the
legacies, except the paper of August 1820, and that in the other pa-
per of instructions of the same date, the legacies are specially de-
clared to be different from those intended in bean’s scrolls. It
is thus made inevitably clear, that for this legacy Macandrew had no
warrant whatever, and that between the deed and the pretended in-
structions, there is & most remarkable and unwarrantable disconfor-
mity as to this important perticular; This fact is the more striking,
because Manford tells you thet the scrolis for these deeds of 1821
soere drawn out at Inverness, very shortly before the execution of
the deeds, about a year after the instructions of August 1820, and
during the interval Mucandrew lms sworn to the fact that he had
no instructions, verbal or written. Have any of you then, the
slightest doubt, that this deed was truly the work of Macandrew
and Roy, and not of Dundonnell. Roy was at Inverness, in his
way down to Dundonnell, and you will presently see that the deed
differs in other respects in a still more flagrant manner from Mac-
andrew’s pretended instructions. To secure and propitiate Camp-
bell was essential for Roy’s purpose. The lady’s motives to secure
this I need not expose ; but even if Roy was ignorant of that dis-
%uaﬁng part of the case, he had the strongest motives to purchase
ampbell’s silence. Campbell was the only domestio from the low
country who had been in the service of Dundonnell. He had
been there during the whole period since the marriage, and he
could have fatally unfolded the habits, and propensities, and child-
ishness, and imbecility of Kenneth. It was essential, therefore, on
every account, to secure him in the interests of those by whom
these deeds were concocted, and hence you will easily see how it
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came about that Campbell was included for an anomity in the deed,
thowh. not. mentioned in the. paper of instructiems.
r of instructions. for the legacies of August 1820, leaves
“to Bnl:li:ny L.1000 sterling, with interest, from the term after
my decesse.”” What does the. deed contain? % To Rob. Roy,
writer in Edinburgh, my bnother-in-law, the sum of L.2000
sterling, payable within three yeazs after my decease, with legal
interest. thereafter the non-payment.”” Observe. this re-
markable discrepancy. 'The legacy is doubled in amount, and ab
tered in conditions. By whom, then, or by what warrant ! Maee-
andrew says he had none but the instructions of August 1820; yet
. he scrolls this deed at Inverness, a few days, ae Manford says, be-
fore going to Dundonnell, with a legacy of double the amount te
BRay. Now Roy passed through Inverness to. Dundemnell in Au-
ﬂmt 1821, and had communication with Mlacandrew. Can yon
ubt. then, that this deed is truly the act wholly of Roy and the
agent, and not of poor Dundonnell.

This is notall. The instructions of August 1820, do not con-
tain—neither of them contain—axy provision for a payment to
Roy as the heir duriag the liferent of the widow 3 on the centrary,
the instructions of the 17th Aungust, 1820, direct the trustees te pay
aver to Mrs Mackenzie, the fres yearly rents of the trust-property:
But the deed contains a positive direction to pay to the heir, ox
in. other wards, to Roy, an annuity of £200 during. the life of the
widow. What can. you.say to thisstriking disconformity 7 Is not
this another clear proof, that the deed was wholly the eoncoction
of Roy and. Macandrew, who made the deed exactly as the former
chose, without the least reference ewen. to their pretended. instruc-
tions.

Thus the deed contains striking variances from. the. mst:mchonn
in regard to the provisions.as to Mrs Mackenzie.

There is another most impertant clause inserted as to the power of
xevocation, which is limited in avery peculiar manner,and with.aview
that displays considerable cunning. Boy’s original letter in 1839 to
Maehean, had declared, that the most.ample powen of revecation should
be reserved. Machean had accordingly prepared. the olause, reserv-
ing power to revoke in proper and- effectual terms. In the paper
of instructions of August 1820, the only netice of this is a general
reservation in the paper as to-the legacies. Now, what oecurs in
the trust deed for the payment. of the legacies ? The trust deed
first contains a pawer to alter ; then. declares, that the deed, if net
altered, shall have the effect of a delivered evident, though found
in the testatar’s repositories ; and. that no- revooation: shall be:in~
ferred by implication ;—all this is matter of common.style and fre-
quent occurrence. There is in. it nothing unusual. But them
there follows this mast marvellous.and. extraordinary olause, ¢ And
¢ im, particular; that mo. deed of. settlement o destination of my
¢ estates, shall be deemed. a. revocation.of t/n's trust, in whele ar- in
¢ part, unless such revoeation. is. specially ewpressed thereim.”
Gentlemen,. you will see at once-the object:of this cunning, mest
unususl, and singular clanse. Its effect was just thisy—if poer
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Kenneth had ever escaped out of their hands, and under good ad-
vice, arising from some confused and dreaming recollections of* his
own that he had been made to sign deeds, had executed any recal of
any former settlement of his estate, they still hoped by this most sin-
gular and unparalelled clause, which no one could have contgmplated
or guarded against, to save the trust deed and all the legacies from
the risk of revocation. Only conceive the absurdity of the intention
and views which this clause imputes to\Dundonnell. If he was to
disinherit his brother, and leave the estate away from him and his
children, and away from his sister and her children, with a view to
prefer the relatives and connections of his wife, it was very natural
to burden the particular party, who was to succeed to the estate,
with numerous and large legacies to the whole clan of the Roys.
But is it not equally clear, on the other hand, that if the re-
solution to exclude Thomas had been altered, and Kenneth had
ever been advised to recal any such destination of the estate, and to
leave to his brother the inheritance of their forefathers, it would
have been most inconsistent that all the legacies to all the Roys
should equally subsist, as if the estate had gone to Robert Roy.
Yet this might easily have been the result. If the friends of
the family had been able to extricate poor Kenneth from the
toils of this designing crew, and if he had been induced as a
precaution to recal any settlement he might have made of the
estate, no adviser—not the most skilful and sagacious of those now
present—could have dreamt of such a singular and unusual clause
as this ; and this trust-deed, with all the legacies to the whole con-
nections of the wife, would have remained as a ground of claim
against the rightful heir of the family. Can you doubt that this
most unusual and remarkable clause was inserted through the cun-
ning of Roy, and for the very purpose I have now explained? Do
you believe that poor Dundonnell could have meant so to fetter
and tie himself, or that he could have understood this very pecu-
liar clause ? What 1 am now commenting upon is a// addition to
Macbean’s scroll, where there is not to be found a suggestion for
such a qualification. How game this clause then into Macandrew’s
scroll ? Was it matter of accident ? Had the truant and unreflecting
. fingers of Manford copied it by chance from some other deed ? Or
is there a style for clauses of revocation peculiar to Inverness?
‘What say you to this ? Isit accident—inexplicable coincidence—or
isitthe work of Roy—of that practised systematic fearful spirit of
cunning and design with which the preparation of these deeds for
years was carried on ? Read the clause for yourselves, compare it
with Macbean’s scroll, which Macandrew says he bad, and judge
whether, when the new scrolls were made in August 1821, this
singular deviation was made without object or design.

entlemen, I have now finished this part of the case. I giveit
to you as almost independent of the whole evidence as to the inca-
pacity of Dundonnell. I take the deeds, in order to shew you that
they were the act of the party chiefly interested, and his agent—
not the acts and deeds of Dundonnell—that they were fabricat-
ed, manufactured, and got up by Roy and Macandrew, even to
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any pretended instructions framed, exactly as they chose, and
that the unhappy victim of their contrivance their cunning and
their deception, knew nothing of the import and the contents,
and the provisions of these deeds. I put this view before you
with a feeling of confidence which I bardly know how to ex-
press. I desire the court to examine and sift and scrutinize it
with the utmost rigour and jealousy. I leave it, without fear, to
the examination to which their knowledge and experience can
subject it. I urge it upon you with all the earnestness in my power
—vehemently and boldly calling upon you to test, by personal
examination of the documents, every word I have said—study and
compare the handwriting ascribed to Dundonnell in these scrolls,
and in the original instructions of 1819—spend the remaining time
' you have for deliberation in this task—rely upon it, it is the most
important partof theanxious inquiry whichyouare now on your oaths
to answer. Then study the different papers of instructions—reflect
upon Macandrew’s testimony—compare the instructions with the
deeds—spend the night, if nece , in these inquiries, and X
know that such examination will uce the most complete and
unhesitating and firm conviction that these deeds are not the acts
and will of Dundonnell.

I have put this part of the case before you on the distinct ground
of the perjury of drew. - If you believe that witness—if you
believe one-tenth part of what he said had passed between the late
Dundonnell and himself, there is an end of my case—you must de-
cide against me—1 am not entitled to your verdict. But if you do
not believe Macandrew—if the detection and exposure of him has
been complete and irresistible in any one of the points I have most
urged, then the defender’s case is false—reliance on the inte-
grity of Macandrew or Roy is at en end—you must throw aside
the whole agency of Macandrew as the tool and instrument by
which Roy’s purposes were accomplished, and then I am sure of
your verdict, without almost any aid from the overwhelming evi-
dence ag to the imbecility of the deceased.

Next'Yor the account given of the execution of the deeds. And
here the circumstances said toattend theexecutionof these deeds are
mest extraordinary and unexampled. Macandrew trusts the execu-
tion of these important deeds to a boy who had never previously had
any similar charge-—does not even desire to see them when executed,
and Manford, of his own accord, seals them up withoit shewing
them to his master—nay, though one day intervened between the
execution of the two deeds, Macandrew, though proved now to have
been in the house the night of the ball, never thought of looking at
the first deed to see whether jt was correctly executed. There is
something very strange in this story. Whether they thought
the poor simple laird could be made more easily, and with less
distrust, to sign deeds which this boy put before him, or whether
the whole story is utterly false, it is difficult to say. That the
account is most extraordinary is manifest, and I saw that it struck
with surprise both you and the Court, when Manford gave his tes-
timony, and Macandrew’s evidence has only increased the cause for
surprise. And the account of the manner in which the laird ac- .

]
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tdally signed the deed, and Macandrew’s inattention to that import-
ant part of the business, is rendered still more remarkable by Mac-
andrew’s alleged solicitude and unusual precautions about every
other part of the business after he arrived at Dundonnell in Au-
gust 182]. He had drawnout he says fair scrolls of the deeds in terms
of the instructiotis of August 1820. These scrolls he took to Dun-
donnell in August 1821—gave them to Kenneth, and desired him
to read and examine them, and satisfy himself if they were acvord-
ing to his wishes and instructions. Macandrew had no conversation
with him as to the contents, and gave him no explamations, Mac-
andrew then desired Manford to get the scrolls extended, and to
have the deeds executed. Macandrew says he and Manford com-
pared the extended deeds with the scrolls. Whether there was time
to do that, considering Macandrew’s absence, I think may well be
questioned, and Manford was singularly indistinct, and yet confident
on that point. The scrolls are said to be marked ¢ Approved, K.
M°K,” no ordinary precaution I think to be taken, when the man
of business was on the spot, and when the laird was so capable of
giving orders and directions. Yet Macandrew took no charge of
the execution of the deeds, and did not even know till he saw them
lately that they were executed on different days. Macandrew how-
ever was yet at pains, he says, to tell Manford not to have Camp-
bell as a witness—a most important fact, for you remember that
Campbell is a witness to the letter of instructions in August 1820,
as to the intended legacies,—which proves that Macandrew had
not then dreamt that he was to receive a legacy, and yet the said
Campbell is among the legatees in the extended deeds, though not
in the instructions, for the very annuity given to him by Roy’s
addition of Kenneth’s alleged verbal direction ‘in the mstructions
1819, which Macandrew swore he fiever saw. -

Then Macandrew swore most positively that he had no commu-
nication whatever with Roy as to the execution of these deeds—
nay, he tried to say that Roy was not aware of their execution.
That was too gross even for l\gacandrew, and at last—you rgggember
with what reluctance it was wrung out of him,—he admitted that .
he presumed that Roy conjectured and knew what Manford was
shut up about in the small parlour when extending the deeds, and
knew that they had been executed. Who can doubt it—or if Mac-
andrew had adhered to his assertion that Roy knew nothing of what
was going on, he being in the house at the very time, would you
have given credit to him for one moment? .

Now for Manford’s account of the execution of the deeds, and
his part in this precious scene. He says he got the scrolls from
his master, with directions to have them extended. He knew
Macandrew to be the confidential man of business of the family—
that the deeds had been long in preparation—and he got the scrolls
after this intelligent country gentleman is said to have examined
them, and marked them ¢ Approved’ with his initials. Was not
this a sufficient warrant for the writer’s apprentice to assume that
‘the deeds were fully authorised and considered by the client ?
‘What apprentice would ever have thought of requiring more or tak-
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ing any step to see if the client understood what his own master had
thus given him to extend as marked approved by the client ? Might
not this be considered the best proof that the laird understood them?
But Mr Manford must needs read over the eztended deeds to the
laird!! and he tells you that such is the usual way in swhich he does
business, and that the entry in his diary is the usual way in which
he records the business which he does. Manford is acquainted with
the Roys, and the postscript of his letter shows his intimacy with
Mrs Mackenzie. He states that he read over these deeds to
Dundonnell without special instructions to do se, as an -ordinary
part of his business. Now, Gentlemen, you are not ignorant of
such matters. Is this a natural or usual proceeding—to read over
to an intelligent man the deeds, the scrolls of which he had marked
as approved. There is one circumstance which ought to be attend-
ed to, that whether he gave them to Dundonnell or to Mrs Mac-
kenzie when they were executed, he cannot say. ., Hesays that he
sealed both the deeds up immediately. He tells you that he could
get nobody but the man Fraser to witness the deeds. Now, we
have it proved that there was a ball that night in the house, and
that the neighbouring families from Lochbroom, Ullapool, and other
places, were present ; but in place of getting any of the gentlemen
who attended the ball to sign them, he gets Fraser to witnessthe exe-
cution of the deeds,—afitting man for such a purpose. He instructs
Fraser to make a memorandum of his having signed the deeds, and
he tells him,—you remember with what reluctance that was extort-
-ed out of Manford,—that the object of keeping 2 memorandum of this
transaction was i case of being called upon to give an account.of it
;ﬁerwarda. He thinks it necessary to give these precautions to
" Fraser about a deed to which he says he paid no more attention
than to any other he had executed. ,

Manford kept a diary, and I beg you will attend to this. They
arrive at Dundonnell by the diary upon the 23d ; on the 24th they
were quite busy getting the deeds of settlement arranged for Dun-
donnell; on the 25th, which was Saturday, they were occupied
busily in getting the trust-deed and deed of settlement by Dun-

"donnell extended. Is not this a proof that they were both extended
‘that day ? for not a word farther is spoken or said on the extension
of the deeds. Then, on Sunday, they were long of getting up;
then, on the 27th, ¢ this day remarkable at Dundonnell for two
things ; first, the execution of the trust-deed regulating the. lega-
-cies 3 and sccondly, the anniversary of the laird’s marriage. ‘ge
danced till six o’clock in the morning, and then went to bed.”” These
entries, he said, were not kept fuller than all others of a similar
nature ; and there was nothing particular about them ! Now, what
‘follows ? Upon the 28th, * this day nothing particular or amusing
happened ; I got the deeds of settlement executed ; went through
the regular form of ezplaining to the witness the nature of the deeds,
and previously reading them over to the laird who kad already
marked ¢ approved’ on the scrolls.” He went through, he says,
the regular form of explaining to the wiiness the nature of the
deeds. Eaxplasning the nature of the deeds to the witmess / and
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does Manford come here to'tell you thss is the regular form ( The -

witness must see the subscription ; but explaining the nature of the
deeds to the witness is perfectly preposterous, You all know this
to be absurd. Thus over preparation defeats itseif. The boy Manford
—ignorant, inexperienced, and sel€-sufficient, sets about making his
record, to afford &ll the uid in his power to his valuable friend Roy
—and by way of superabundant proef of the openness with which
these deeds were set about, actually records that he explains to the
stupid carpenter the nature of these private and confidential settle-
ments—that stupid witness, as he- described him, to whom he
thought to be necessary that very day, to give the direction to
make a memorandum, lest he might forget so unsmportant an event
in his busy and anzious life, as having heard the settlements of
Dundonnell fully explained to him. Let us follow him, however,
through the regular form of explaining the deeds, and previously
reading them over to the laird. Mr Manford in his diary refused
to read on ; and went on to swear that the rest of the emtry in the
diary Aad no relation to this case. No relation to this couse! Has
it no relation to the credit of this witness, and will not this single
paragraph, which the discriminating Manford so resolutely withheid,
be utterly fatal to these deeds when you attend to it ? It contains
this most extraordinary sentence,—entered on the day of the execu-
tion of the last deed, and following immediately the notice of its exe-
cution,—*“ a very pleasant conversation took place betwixt Roy and
I with regard to remaining with Mr Macandrew. To thss-Imade ns
objection, prosided 1 got what would keep me in Inverness. Every
time I see Roy he always snspires mo with hopes with regard to
Sfuture prospects. Much am I sndebted to kim and his famsly.” 7
pleasant conversation took place! At what time? When this deed

was signed in favour of Roy !, He had hopes it seems of being pro- -

moted to Mr Macbean’s office, through the influence of Roy! And
he swore that the hopes he was inspired with were the influence of
Roy with Macandrew as to the salary he was to get ! All this, too,
entered the very day in question, for he swore that the following en-
tries were made on the next day at Garve, where he went the follow-
ing morning. Mr Roy, it seems, asked him if he had any intention of
leaving Mr Macandrew ; and when I asked him whether Mr Roy
might have spoken in his favour, he told me he could not recollest.
You remember—1I am sure none of you will ever forget to your dying
hour, the exhibition he made in the box—~the reluctance he had to
read these passages, which had been carefully papered over,—the dis-
covery of which he opposed before the Lord Ordinary by separate
. counsel—his pretended inability to read the important words, till 1
helped him out from the copy I had in my hand. You remember all
this—Tyet he swore the passage was wholly immaterial! Immaterial !
1t is conclustve of the whole case. 1t proves the agents with which
Roy worked. It proves the arts he was taking to prepare and tutor
and fit them for his work. It shewshow deeply and intensely he was
watching the progress of the agent’s business at this important period,
and the feverish anxiety with which he grasped at that moment
to make the lad, selected to deceive the unwaryl‘(’:’nneth, look to him
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for hjs future prospects and advancement in life. See how this pas-
sage of the diary shews the feelings in his mind when the lad was se-
lected for the concoction of these deeds, and the feelings in the mind
of Manford at the very time he was performing the task assigned to
him. We have got at last this speaking real évidence wrung out
by the strong hand of the law, by the force of jury trial.

. Observe, further, the important fact that Manford, before this
period, had not been intrusted with the execution of any deed of
importance, with the exception of one, which was merely a supple-
mentary deed, exccuted by a Mr Macpherson ; and all that was
seid in the diary as ta it, was merely that he had come to Ord and
got Mr Macpherson’s deed executed. This is the gentleman who
tells you that this entry was not framed for a particular purpose
and view ; and that he meant to record nothing with the view of
its being seen ; and yet the other entries which he gives you are
mere short dry statements. I was astonished at the earnestness
with which the Lord Advocate pressed this in his cross-examination,
making Manford explain, at great length, that these memorable -
entnes were altogether matter of accident, and not fuller or more
anxious than any others in his diary. None were read to usto jus-
tify this statement. -Then I.desired to turn to the other entry as
to Macpherson’s deed. And you see how meagre, short and dry it
is—making a striking contrast with the record of the proceedings
at Dundonnell.

‘We come to Fraser. He says that Dundonnell proposed to read
the deeds over to Asm. If that man swears true, he has proved
the incapacity of Dundonnell. Do you believe that he would have
desired the extended deed to be read over to Fraser, the man that
Manford tells you was the stupid carpenter. Does it cohere ? Is
it reconcileable to their theory 2 If ever they were signed at all,
it is reconcileable to our theory, that this poor weak man would
have signed any thing put before him, and was most likely to have
said, in the simplicity and weakness and childishness of his ‘nature,
that they had better explain the papers to his associate and friend
the house-carpenter. X » Dundonnell not only on the day the
first deed was signed, but again on the following day, when the se-
cond deed was signed, desired again the deed to be read over to
Fraser. Is this possible, if he had been a man of common capacity,
and had been told the day before by Manford that it was unneces-
sary, Besides, only observe the absurdity of this scene. Manford
tells you that he read over each of these long deeds to Kenneth
before they were severally signed. Fraser came into the room just
as Kenneth was going to sign each. And yet we are to believe
that Kenneth gravely proposed and seriously wished, each day, to
have the whole deed again read ‘over to the ca.rpenter called to
witness the deed. Manford records that he explained to Frazer the
nature of the deeds. Fraser swears that he made the memorandum
that night ; and what is the explanation which he gives? It is
that he signed fuo title-deeds ; and the memorandum that he swears
to states this. Further, he swears that he saw the words title-deeds
written on the top of the deeds, which he signed, when he was
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standing behind the chair of the laird: I do believe, gentlemen,
that be did see this written on the top of the deeds which he signed.
Themnnmnotsostupld as Manford represents him to be. His
memorandum is well written, and it has only one ill - spelt word ;
the word apraved, which he spells with only one p instead of two.
Manford says that he explained the mature of the deeds to him.
How then had Fraser written down.im his memorandum, ¢ two
title-deeds > My opinion of the transaction is,that it is not impoesible
that paperswere laid before the laird with that word appearing on the
face of them. How else can, you explain it ? Could ke have mistaken
the one for the other, more especially if the nature of the deeds
were explained to him? He was not speaking from the memoran-
dum when he saw the word title-deeds written upon it, because he
swears to the fact of what he saw at that time. This part of Fraser’s
testimony is of incalculable importance. You remember the extra-
ordinary reluctance he exhibited to answer the question whether
he had seen any words written at the top of the deed. He re-
mained silent, you know, for a long time ; when compelied to an-
swer, he had no doubt as to what ke had seen, and admitted that
he had seen the word title-deeds written on each deed. He durst
not draw back from that; for he knew that we had his memoran-
dum, bearing date the wery day of the last deed being signed.
‘Why, then, was he reluctant to answer? Why, he knew very
well by this time that the tircumstance about the title-deeds
was fatal to the case; for coupled with that term-being in his
memorandum, made at the time, it proved irresistably alike the
deception practised by Manford upon himself, and the decep-
tion practised upon Dundonnell. .Manford says, he explained
to the witness the nature of 'the deeds, and has recorded that m his
diary. Now, Fraser’s testimony proves this to be false ; for Fraser
declares he saw ¢ title-deeds” on the top of the papers thus signed ;
and the memorandum which he made at the time records that fact.
‘What are you to say, then, as to Manford and his diary, in which
he represents himself as explaining to Fraser the nature of these
deeds. Then as to the unfortunate Kenneth. How strikingly
does not this incidental fact in the evidence open up to view the
deceit practised upon him, and the devices by which this simple,
indolent, good-natured halﬂmg bad -been made to do whatever
these parties chose. If these deeds were ever signed by Kenneth
at all, I have not a doubt that papers were placed before him with
the term title-deeds apparently affixed to them, and that his signa-
ture was obtained by stratagem to instruments of which he knew
not the import or the purposes, and which he was utterly unable
either to originate or comprehend.

The view of the case which I have now given you, does not super-
sede, but on the contrary, gives additional importance to the evi-« -
dence of incapacity. And I begin; aswith a vital part of the case, with
the opinion of the father, before any questions arose as to the inca-
pacity of his son Kenneth. It was no trifling matter for the father
to express himself as he did in regard to his son’s incapacity j—it
was no light feeling which could lead the father to write in the
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way he did as to his son’s folly, defect of judgment, imbecility and
general incapacity. We have his letters containing the bitterest
feelings known to the heart of man, and wrung out of his afflicted
heart, when laménting over the grave of his promising son. He is de-
ploring the weakness of the one, who then became the head of the
family. Look at these letters and judge for yourselves, when you are
told that our witnesses are not to be believed, who swear that at the
time of the eldest son’s death, he expressed to them his opinion of
Kenneth’s intellect, and that they are unworthy of credit, because
they are infected with the Ross-shire clamour ; look, I say, at the
contemporaneous letters of the father, expressing those very opinions
which the witnesses have sworn to. In reference to this part of the
case, observe the evidence with what my learned friends, curiously
enough, concluded their case. They commenced with a powerful
and plausible statement of the cruelty of the father, which was
said to have depressed the mind, and deadened in early &fe the fa-
culties of his ill-treated and neglected son, and they concluded with
a most tender-hearted affectionate letter from the father to poor
Kenneth, trying to rouse him in his own opinion; giving him every
encouragement, and wishing him to return to his home ; while in
the preceding moment they skut the proof as to Kenneth’s sense,
by reading that memorable epistle to Mrs Mead, in which he talks
of the cruelty of his father, and writes to his gossiping cousin as to
the ill-usage from his parents, on which she had been expatiating,
in a style like a sheepish schoolboy, but perfectly ludicrous as a -
proof of sense on the part of a grown captain of militia, the heir of
a Highland family, and a man capable, it is said, of conducting his
defence in a court-martial. I need not again read this childish
absurd letter, conclusive, I think, of Kenneth’s imbecility. The
poor silly young man seems to have delight in finding his cousin
affecting compassion for him, and repeats, as if it was a manly and
fine thing, the idle stories about his parents’ harsh usage, which
this lady had, for what purposes I know not, but most improperly
and scandalously been instilling into his mind for years. There are
many such letters, the defender tells you, teeming with proof of the
father’s kindness towards Kenneth. I admit that there are. But
then that only adds more importance to the letter of the father,
which we have, lamenting the want of capacity and judgment in
his son. There is his letter of the 9th of April 1808, to Banker
Mackenzie, in reference to Kenneth’s escape from the marriage at
Aberdeen.

¢ Dean 8r1r,

¢ T had letters late last night from Sandy, of the st and 2d April,
and a letter from brother Simon from Nairn; and you may verily believe me,
that my wife and I are greatly distressed since we received them ; and, by what
Simon writes me, he came to consult you upon the business. I have only to say,
that nothing ever distressed us in the manwer this unlucky affair has 3 but still
we have hope, that our friend’s counsel and plan may, with God’s assistance,
turn out better than we expect. Therefore, I run the bearer express, in order
that you may detain this unlucky youth at your house, till I arrive, and till I
concert with you and his uncle what is-to be done. This is in the event he has
left Nairn ; and if not, I wrote his uncle by this express to keep him there, and



160 " DUNDONNELL CAUSE.

not let oni that I am going. 1 shall'be at your house, (God willing) Wednesday
or Thursday at farthest. My distressed wife joins me in kind compliments to
you and family. And I remain yoprs, &c.”

And agais, on the 29th September, he writes in 2 letter to the
same person, “ I am presently very much distressed with my leg,
and my son Kenneth’s conduct has given me ‘' much concern ; and
I still build on your advice how to proceed with him, or in what
manner to dispose of him. I am grieved and ashamed for what of
trouble you and Mrs Mackenzie have had by him while with you.
In short, I do not know what to say or do regarding him.”

. On the 13th December, 1813, he writes in the most feeling
terms to Kenneth, after the death of his son Alexander.

“ My DEar KEXNETH, « .

. ¢ The sudden and afflicting death of our dear brother,
which was arinounced to you last week by the Doctor, could not fail to overwhelm
your mind with the deepest distress, in which you may readily believe shat his
distsacted parents richly participate. What comfort have we but to see our dear
children doing well, and settled around us respectably in the world,—when these
hopes are disappointed or blasted, what remains to us in life but lamentation and
regret. Impressed with these melancholy refleetions, it is with the greatest grief
and surprise that I now learn by a letter from Tom, that you have come to the
rash resolution of extending your services in the army to the line, and ave just on
the eve of setting out for Holland, the scene of active, sad no doubt, bloody o
rations. Let me enfreat of you, my dear Kenneth, to give up every idea of this
measure, and to lie by in the country during a little time, until I shall be able to
-make armangements for your comfortable and respectable settlement at home, an
avent I have much at heart. I nevee meant that you should lead & military life,
=you know how much our family has already suffered from its connection wif
the army. And though I thought that a few years of your time might be agree~
ably and profitably spent in formipg the correct and economical habits of a sol-

dier, I did not intend that you should go abroad: amidst the dangers and diffical. -

tiea of a military life. Allow me now to desiye that you will make wp your mind
10 leave the army, and look forward to a settlement im your native land; yon
now. how. happy your mother and sister will be te ace you, and you may fully
rely upon every effort in my power to promote your cornfort and best interest.
‘Write to me immediately on receipt. ¥our mother unites in kindest good wishes.
Im,deuKenmth,ymm:ﬂ‘wﬁanet." T

. Of the same date there is the following letter to Banker Mac-
kenzig, . a : .
“MrDéAuSm,

¢ I received your esteemed Jetter of til¢7th, and I am most
sensible of the regard you bore to my dear beloved child, who always had the

_greatest respect and esteem for you and family ; his loss in my poor family can -

never bé made up. This being the case, I’ll have to lament his death all the
days of my life, His poor mother has a daughter who will always be a comfors
to her ; but all the sons and daughters in the world wont make me forget his loss
ot merite. He spoke of you st his last. I am not able to write. Please
Mr John Mackenzie the things called for by me for the funeral, and other things
sent for Mrs Mackenzie, and nothing else. I fear Kenneth has gone to Holland,
I wrote Kindace to stop him.; Ae is @ sillie senscless boy 3 nover studies his com-
pany or credit, I fear Mrs Mackenzie is at Dr Rosses. 1 send the discharges
enclosed. I remain, my dear Sir, your afflicted friend.”” .

Then we have another letter of the father’s to the same person,
dated 20th August 1814, in which he says:

r
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« I understand Kenneth stays at your house, long may you live to be of service
to your friends. Kenneth, no doub, is a well.wisher of yours, and so hcsh_cuu:
and had he taken any of your counsels, he would have been useful to himself,
and a pleasure to his friends. T have not heard from him for fire months past,
which was not the case with Tom, who wrote me regularly every fortnight. I
am happy you remitted him the 1.40, as also the L.it0 to Mr Kenneth, w. 8.
I am surprised Tom has not made his appearance here or now, as I ordered him
to hire horses from Inverness. I hope you will beso good as order Kenneth
here how soon they are disembodied, as it is to be on the 24th.  As to the settle-
ment of my family affairs, I cannot positively determine, till I form in my own
mind an idea of the young men ; and as to the letter you enclosed me, I do not
know what pretention or cause for asking such, but mere dissipation and folly,
and till a proper atonement is made to me, for lavishing more than his pay as a
Captain, and furnishing him money at different times,—it was rather wore than
should have been done ; and I am determined to abide as I am with respect to
money matters,””

Again we have his letter of 20th August 1815, to Banker Mac-
kenzie, in regard to Kenneth’s conduct in taking the farm of Sea-
field, in which he says:

¢ Kenmeth’s ‘conduct since he went to Aberdeen, next to Inverness, and for-
merly to the Ross-shire Militia, and then got in by favour to the Inverness Mi-
litia, and now a second time in the Inverness Militia, which he never told me he
intended going, or did ever he tell me, he was going to Inverness the time he
‘went, or never asked my commands 3 so I refer to yourself as a friend, if he act-
od as a dutiful child. His taking the farm you allude to, séems to me that he is
not ja his proper senses, or that he has done, or got done, what cannot be rever-
sed ; but, whatever is behind the curtain, or is fixed on Kenneth, time will tell,
but I rely on your letting me know every circumstance, or what induced him to
take such a farm, or if you know or heard of his marrying any onein the town or
neighbourhood of Inverness, or while at Portsmouth ; but I shall take care that
he shall not be bettered one penny sterling, by me or my order, till such time as
he shews me, and the world that knows me, that he reclaims ; and even should
-that be the case, he will have but a poor chance of ever enjoying what belongs to
me if I can; so please let me hear from you in course, and weekly if you please
regarding him. I send the receipts enclosed. As to the bill, one of them is to
be dated the 12th November for L6890, payable in twelve months, the other for
'L.285, payable twelve months after date, being the 12th November. I remain,
in haste, though in bed, as the bearer goes off, Dear Sir, your ever obliged hum«
ble servant, &c.”” ' )

And after all this you are told, that the father was cruel, and that
Kenneth was a prudent man. You recollect, Manford’s father-in-
law, Fergusson, told you, he was more prudent than most young
men. In regard to this foolish transaction, we have another letter
from the father to his son Thomas, dated 11th Dec. 1815, which
states:

¢ I have no news in the world to amuse you with, but what will surprise you a
g0od deal to hear, that your brother Kenneth has taken the farm of Seabank, with-
out letting me know, or the banker, as ke says Aimself, nor hadjhis mether or I a let-
ter from him since he left Portsmouth.—His conduct surprises us, and the banker
says the same ; however, I suppose, he means to marry, if not married. Hehas
collected at Seabank a number of Lochbroom servants—John Kenneth’s daugh.
ter from Ullapool; Isabel Bain, the smith’s daughter, that served John
Bain in Corehail ; a cook-maid, Allan M‘Lachlan, that married Aby Miler, for
his grieve, John Frazer, (Rachel’s son,) and a lady servant, being six in num.
ber, at Seabank. His regiment was sent to Forres about a fortnight ago, and as
I am told, he comes frequently to Seabank, so that he must have something in

T
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view, ¥hich the banker says, he is not knpwn to ; however, his misconduct will
net burt you in the leass, whatever it may better you.. He naver consulted me
in any point, and so will appear by him. If God spare you, you must hold
yourself in readiness %0 lesve Woolford early in March for Lochbroom, and
whatever is necessary for clearing your accounts, ind travelling expences north,
you’ll let me know, so as [ may remit the same to you.amrvhu would purr
«chase a desent horse, saddle snd bridle, &c.” - ’

There are many other letters from the father expressed even in
stronger terms. These Mr Robertson read to you and I will not
repeat their contents. You will remember them,, At this part of
the oase I wish to refer to the evidence of the witnesses who speak
directly to the father’s opinion. Look at the testimony of Mrs
Clunas, Alexander Stronach, Montcastle, all of them speaking dis-
tinctly to the opinjon of George of Dundonnell, who did not die
till Kenneth was 26 years of age. These witnesses had full op-
portunities of knowing his sentiments regarding him. The letters
of the father will shew you that their evidence was no posthumous
discovery, brought up now for the first time by the ingfgnatiou of
the people of Ross-shire; but that it is consonant with every part
of our evidence, as to the opinion of Kenneth’s father.

Now, before going further, let me call on you to observe the
powerful and important point which this part of the evidence gives
to us at starting, Our challenge cannot be represented as an in-
vention after Kenneth’s death by his zealous clansmen. You en-
ter upon the case with the opinion of the father stamping imbeci-
lity upon him, and predicting that he would be utterly unfit in after
life to take any charge of his affairs, or to preserve the estate from
ruin. Let us now look at the evidence of Kenneth’s imbecility
in the early part of his life, and prior to his leaving Aberdeen. Take
first the Rev. Mr Neil Kennedy : You cannot kave forgot.one word
of what he said. What is said against this gentleman’s evidence ?
An encouraging letter forsaoth is quoted against him which he
wrote in 1805, to the father about Igenneth, seying, that he ¢ did
not want sense.”” Will this expression, written at that time, make
you believe, that he came to this Court to commit deliberate per-
jury on oath ? Remember, that he is the witness. of all others whao,
as to the early periods of Kenneth’s history, had the most un-
doubted opportunities of observation and kpowledge. There is no
witness to be put in the balance with him in these respects. Per-
Jured he may be—mistaken he cannot be ; and to this alternative you
must bring your minds in weighing his testimony. His was no
casual observation. Niel Kennedy cannot be mistaken. But is
there no real evidence s to this part of the case to confirm the tes-
timony of Mr Kennedy What does he speak to 2. Does he not
tell you the story of his x_narringe, and the way he treated him as
:h weak, stupid, senseless person ? lTsllle Bolicitor-General says, that

e attempt to make a low or a foplish marziage, waa no f that
Keunneth I;m,san idiot.  We never said it was. It is ngfo:lerely
to the story of the marringe to which we appeal, but mainly to the
whole circumstances of that affair,—the way he set aboat it, his
making Mr Kennedy’s maid his confident—the ohvious proof of
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sillintss exhibited in every stage of the business, thie msmner in
which he was treated by Kennedy and Mrs Chéyne as a simple
foolish childish lad—whom they carried off with them and:treated
like a great baby, not surely like a young man of 18, who even if
thwarted in such a purpose by his tutor, was not like!y to haye sub-
mitted to have been treated like 2 mere infant in the preseace of so
many people. But if I inderstand what the defender’s point at here,
this is all a dream on the part of Kennedy. Indeed? Have you
not the letter of Niel Kennedy written the next day, 30th March
1808, to his father, the existence of which lettér e was not aware
of till I shewed it to him? And in what particular does that
differ from his evidence, except in one very slight circumstance,
which is, that in the letter, he says, that Kenmeth persisted in
denying the marriage ; and in his evidence that Kcemneth did not
deny it, but that he said nothing whatever about it. But Mrs Stra-
chan, in whose house this scene was going on—the woman herself
to whom he was going to be married, are brought to contradict
this. Kemnedy swears that Kenneth was at first refused to him,
. till he thredtened that he would send for town officers to: foree
him from the house. 'What says the letter written the next morn.
ing? It states, thmt it was with much difficulty they gave him,
and not til he threatered a warrant to have bim apptehended.
Mrs Strachkan denies it, of course. Sire eould not kave been ex-
pected to admit it. Kemnedy says, that Kemmeth: left his hat.
She was obliged to admit this; and, that she went into the house
and got it. Is'not that circumstance conclusive as to the truth of
Kennedy’s statement, that Kenneth was truly taken ont of the
house as a boy at the beck of his tator. Does not Muary Matheson
‘'say, that Kenneth told her of the marriage, and apon-this she went
with Mrs Kennedy to a particular place to find hith ! and does 'not
Mr Kennedy go to the nearest relation of the fmily for the parpese
of procuring her assistance P Is not this corroberated by the evi-
dencz of John Mackxy, who tells your of- Kemneth’s trying to get a-
way from him, and get back to Aberdeen, when he was conveymg
him to his uncle at Nairn.

Then as to the state of his intellect when at Aberdeen, or any
progress he madeé there, you have most conclusive testnnony fiom
the Rev. Mr Finlay, whose appearance and manner of giving his
testimony, you cannot have forgotten—a gentleman of eminent
cha,mcter, of the highest respectability, and toh.l[g free from the
suspicion of being biassed by local prejudices or Highland feelings
of clanship. That gentleman spoke in the must decided terms to
his general imbecillity and original defect of mind. He told you
that he could never make him comprehend the simplest operations
of arithmetic. The Lord Advocate thought he -had found in Mr
Finlay a witness worthy of being put to the test of those fine spun
distinctions and metaphysical discussions on the understanding,
which made some of his questions amount in length to-a tolerable
fong discourse. But what was the result.” Mr Finlay came most
triumphantly and victoriously out of that contest of talent. And he is
another witness which cou/d not have been mistaken as to Kenneth’s
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capacity. Another witgess tells you, that he was called foolish
Kenny at Aberdeen; and Mr Treep says, he was followed about
the streets; and that respectable individual adds, that he was
once caricatured in the shops. These witnesses you have corro-
borated by Dr Bayne, who knew him at Aberdeen. Take the wit-
nesses against these. You have Manford’s father-in-law, who
speaks to his prudence. You have Mrs Mackenzie of Breda, who
said, she did not think Mr Kennedy’s a proper place for Kenneth,
though it turns out her own daughters were constantly there. 1
venture to oppose the evidence of the father against her, and against
them all. Observe the difference of these opinions, and judge for
yourselves.

I come now to Kenneth’s letters. I thought by the way you
were to get a number of Kenneth’s class fellows, to bear proof to
his capacity. You were told by the Solicitor-General, that he wasa
chosen associate in the house of Principal Macleod at Aberdeen, and
of this you have no farther proof, than that one witness tells you, that
he believed he saw him playing with the Principal’s'boys ; and will
you take this as sufficient evidence that he was a chosen associate
in that family, in opposition to the testimony of Mr Kennedy. But
you are told, that-Mr Kennedy would not admit that he was known
to Mrs Mackenzie of Bredu, and that Mrs Kemnedy admits it ; but
this proves nothing, but that there was no made up story between
Mr Kennedy and his wife. My notion of Kenneth’s mind is,
that the time he was at Aberdeen was the brightdst-period of his
capacity. He was then undergoing close drilling. Rev. Dr Bryce
of Calcutta was then teaching him 5 or 6 hours a-day. He had
been under Rev. Mr Finlay for ‘several hours a-day also, and under
Mr Cruden and Mr Maclean, who could make: little or nothing of
him. Thiswas the period of life when he was likely to work mest ;
and youwill find,that his letters déteriorate from 1808, while his cha-
racter and manners improve. His letter in January 1808 to Mrs
Gillanders, is not the letter of an understanding-lad of 18 years. It
is that of a weak, silly, senseless boy, complaining of his situation at
school.

~ ¢“ My DEAR AUNT,—I take the liberty of writing you these faw lines to in-
form you of my present situation which I hope you will not be offended at me
for acquainting you—I was at my Cousin Abey marriage who married wednes-
day last one Mr Cheyne a very rich man and Set away immediatly for Edinbury.
1 went along with them 30 miles and was not willing to part with them. My Un.
cle left Aberdeen this very day. My Dear Aunt I haye not heard from my father
since Mr K came the cause of it I do not know I am very ill situated at present
with Mrs Kennedy God knows how I have no life with her, she has left me so
broken hearied that I think my very life a burden on the face of the Earth. 1
have not acquainted my father of it. even suppose I should do it he weuld not
believe it, many a one did not meet with Such difficultics as I have put an end
2o their life. The only worthy friend I have has Mrs Mackenzie Breda who is &
very kind friend I dont know what I would do for her I must tak now your ad-
vice what I shall do for whither my father gives me lieve or not I shall not stay
here longer because I intended to write you about it. My whole desire is the
Army a Commission is very easy gotten just now and if my father does not get
it I not refuse an offer 1 have just now. However 1 have three month’s
notice and if you dont approve of it mention it in your letter to me SAY To A
¥RIEND. I should have written my Cousin Frank but something always put me

”, \
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dut of the way of writting him. How few likes him so well as Kenneth does
whether he believes it or not, that is my mind all at once. I trus you will write
Dear Aunt in the course of the next week. at farthest I have nothing more to
say just now Give My Complements To My Cousin Frank to Miss Abigal and
Alexander and all enquiring friends

Your faithful friend
Death
(Signed) KENNETH MACEKENZIE
Ecuse my bad
writing and Iill
spelling. -

Direct to Mr Kennedy charge.

My learned friend said, that the severity of the Kennedies was
enough to “ drive intellect out of him.’ You remember the. ex-
pression. Where is the tutor who has not been complaiped of -in
the letters of the pupil? I pity the tutor or. the master whose
character is to depend on the representation of the pupil. But of
this alleged severity, we have not a vestage of evidence. Not a
tittle. .5l‘his letter is an astonishing .proof, to be sure, of intellect
in a lad of 18!! ¢ many a one did not meet with such difficulties
as I have put an end to their life.”” The letter itself proves im-
becility of mind. There is another letter, holograph of Kenneth
to Miss Mackenzie, now Mrs Mead, dated January 1808, which is
written in the same style, and makes the same compleint. Theye is -
nothing that I desire more, than that you study and pomder.over
these letters, as I conceive this to be a vital part of the case,.and »
contrast them with those written by the wife, and signed by Kenneth, 5
and I am much mistaken, if you can rise from the consideration.of
his letterswith the impression, that he framed or originated the deeds
in question. The following is in his letter to Mrs Mead : “ She
has made .me so broken hearted that I think my life a burden.”
God help the poor lad that wonld say so because he was not.com-

- fortable at school. e

‘We have another letter of Kenneth’s to the same person, dated the °
5th of June, 1813, in answer to one from her of the 20th March.
I shall first present to you some excerpts from her letters, that you
may see the nature of her correspondence with Kenneth. The fol-
lowing is from her. e :

¢ T am sure some of our friends could have got you an appointment under his
(Lord Moira’s) protection and patronage through tﬂe countless frients ; it would
have been the making of you at once, and made you quite independent of out
stingy friends in the north. You may well say,’ they have no thonght. You
and I have experienced that; but your mother is certainly a poor advocate for .
any little spark of friendship that your father s possessed of.” She mightdo a
deal of good unknown to him if she inclined it, both to her own and others ; but
her ideas are very confined and unnatural, T art sorry to' say. Db you know, T
wonder at your sister naming her little danghter' after her. She never was an
affectionate mother to any of you but her dear Sandy. What are they doing
with Tom ? I am sure he’s lost in that country,—he'll be quite & stranger in
the world. Well, they wont save much by that.” 'We néed not envy them for
all they have ; 1 dare say we are happfer. R :

¢« Another reason I have to recommend it to your consideration is your unrelent-
ing friends ; if ever you get in debt, you may look in vain for their aid, if you
- were ever 5o much in need. I wish you had drawn 1..50 on your father instead
of L.15, it will be all the same 50 years hence. When they have 8o little feel-
ing for you, you ought to have none on them,—pitiftd set they are.”
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There are other letters in the same strain from this lady to Ken-
neth. 1should hope this is a sufficient specimen, without i
more of such disgusting effusions. This is the letter of Miss Jane
Mackenzie, now Mrs Mead, the girl who lived in the house of
Kenneth’s father, ¢énjoying his hospitality and friendship, and who
endeavoured to poison the mind of the son against the parents.
This is the girl that comes before this Court to tell you what she
thought of the character of the parents. 'Will you pin your faith
to her testimony ? I never, in the course of my experience, saw
so disgraceful letters, full of the most abominable feelings with re-
gard to filial duty. This is the person who comes before you as a
judge of the sacred relation between parent and child ! This is the
witness that is to put down the Kennedies and my friend the Rev.
Mr Macdonald, who is celebrated as a preacher ail over the High-
lands. No wonder that poor Kenneth writes & fitting reply.

In the former letter which I read to you addressed to Mrs Gil-
landers, of January 1808, you will recollect, he commences with
encomiums on the marriage of his cousin, Mrs Cheyne, then newly
married, and states his affection for her, and his unwillingness to part
with her. Observe how he writes of herin 1815. (The Dean here
read a of a letter from Kenneth to Mrs Mead in 1815, in
which he abuses Mrs Cheyne, and speaks of her unkindness to him
at Aberdeen). Here is real evidence that Mrs Cheyne believed
in the marriage he was about to enter into in Aberdeen, and
that Kenneth bore her ill-will for what she done in Marck 1808—
or it is evidence that Kenneth had no mind of his own, and echoed
back whatever Mrs Mead wrote to him. .

Now, Gentlemen, we have two letters of Kenneth to Banker
Mackenzie. They have already been read, and I will not trouble you
with the reading of them again. He complains of his father not
approving of his establishment at Seabank,although he had nevercon-
sulted the father on setting it up. Iask, wasita proof of sense, that
he bought £400 worth of furniture from Mr Williamson in Inverness,
in the course of the first year, without asking his father’s leave ;
and £200 worth after, when he had no means to do so of himself.
But, said Mr Williamson, he made excellent bargains ; and he was
quite ready to deal with him. No doubt, he thought the better
of Kenneth that he purchased £400 worth of furniture from him
the first year, and £200 worth after. This establishment, - Gen-
tlemen, was in fact the most senseless, the most preposterous, weak,
ignorant, foolish piece of business you can poasibly coneceive. Be-
sides this piece of folly, you have Mr Macbean stating, that when
Kenneth’s affairs came into his hands, his debts amounted to £6000,
contracted in the course of two or three years, and when he had
nothing. This is & proof of the man being able to manage his
own affairs. Look at his other letters—for instance, those to his
wife. Don’t these confirm all his habits? In looking at these
letters, I beg you to read them attentively. He talks of Isabel
Maccrae, the idiot, and of her being hoisted up and down in famous
style. This is a precious thing to adduce as evidence of the charac-
ter, habits, and occupation of Dundonnell. The letters he writes
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to his wife are full of the naost paltxy, silly stuff ; and there is nething
in them to prove intellect ar strength of mind. But, says the
Solicitor-General, & very sensible man may write much nonsense to
his wife. Certainly. But then these are the very letters which the
defender has produced as proof of Kenneth’s judgment, talent, and
capacity. There is one lettex I refer to yon, in which he begs
that Campbell msy not be sent back to him, as he was much better
withont him.

Is this a proof that he had any affection for Campbell, or that Camp-
bell was an attendant, wha was pasticularly necessary to this poor
man. Theye is one expression in one of these letters fiom the wife
to him, that I like, “ Should you wish to write to Bobert, if he does
not come, Mem (I do not know who this means, except it was Mrs
Roy, Mrs Mackenzie’s mother) will be happy to clerk for you, Iam .
sure.” ¢ Mem will be happy to clerk for you!” I just refer to
this little fact that comes out in the defender’s productions, coming
out of theirown bands, to shew you what passed in the interior of
that house, and how Kenneth’s letters were commonly written.
There are more of these letters from Kenneth to Mrs Mackenzie,
and I have no objection to every word of them being read, and to
your taking your estimate of him from his letters. (The Dean then
read many of these letters, which are printed in the Appendix, and
comment;ad on them as cenclusive proofs of Kenneth’s want of
capacity. '

ere are two or three letters of his that are of a different de-
scription certainly ; but even on these I found with some confidence
— I'mean the letters which he wrote in spring 1817, when he was
in Loodon and France. You recolleet, that Mr Macbean says,
that Major Munro, of Poyntzfield, went with him to Lendon and
France. Mr Mackenzie, of Kippoch, proves that the Major was
with him. We think this man, Gentlemen, to be an important per-
sonage in the history of Kenneth. Poyntzfield was with him, I
* say, in London, from whence two letters were written, one to Dr
Ross and another to Mr Macbean. I admit, that they are sensi-
ble letters ; but my belief is, that they were the composition of
Poyntzfield, or that Kenneth was assisted by him in the writing of
them. Do you but compare these letters with the other holograph
letters of Dundonnell, and see if in sense, understanding or busi-
ness, it is possible that they could have been written by him ?
I am ready to peril the case on a comparison of any of the other
letters in Kenneth'’s hand writing with the two or three, two I be-
lieve, writjen on business, at the time Poyntzfield was travellin
with him. The latter plainly is the letter of a very shrewd,
clever man—sharp in matters of husiness—expert in discussin
ﬁxestions relative to the conduct of others, and able to answer
acbean’s views as to several law susts. These letters are most
palpably not the letters of the same man who wrote all the others
mn Kenneth’s hand writing. The difference is most striking—far
too remarkable to be reconcileable with the notion that the former
are the productions of Kenneth. Read the whole carefully your-
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selves, gentlemenjiand I leave the result fearlessly to your judg-
ment~—reminding you merely of the letter from banker Mackenzie
to Kenneth’s father, which I made the witness read part of, and in
which, adverting to some letter from Kenneth on some business,
he speaks of it as plainly the production of some third party, and
treats it as one Kenneth was incapable of writing:

. Poyntzfield you see, for some time bad a general charge of Ken-
neth. He introduced him to Macbean~directed the latterin Ken-
neth’s business—and was plainly understood by the latter to be his
protection when abroad. It is a curious fact, that Mr Macbean,
in one of his letters to Kenneth, addressed to the Hotel de Baston
Rue de Vivienne, Paris, adds the following postscript-to Poyntzfield :

¢“ My Dear Muxro, Edinbuegh, lat February.1817.

¢¢ I merely use a comner of Dundonnell’s létter, to say
that I have encroached on gour province of Mentvr, by recommending strict
economy and prudence in expenditure. Another such sum we cannot expect to
get, until after Whitsunday ; and I have no doubt you will urge upon our friend
the abstaining from all purchases or outlays at present that are not absolutely
necessary.”’ . .

Is this reconcileable with the notion that Poyntzfield was, as Mac-
bean says, under awe with Dundonnell ? Ts it not on the other
hand consistent with our theory that Poyntzficld had a charge over
him, as a person not fit to be trusted by himself, and consistent with
the notion that Kenneth stood in awe of Poyntzfield,—¢ I have
encroached a little on your province of Mentor !*>—Does not this
single word, Mentor, shew the opinion that Kenneth’s man of
business entertained of his client, when he was obliged in this
way to give him what any other person would have considered a
kind of insult, in a postscript to the very letter which he had ad-
dressed to him ? I know that Macbean, speaking from his Sresent
recollections, says he meant nothing by this, except that Poyntz-
field was to give him good advice. It may be so. But I think*
this little word betrays a great deal; and it certainly (gens up a
different view of the footing on which Dundonnell and Poyntzfield
stood, very different, indeed, from the parole testimony of Macbean.
I like much this letter written at the time. I think it speaks
volumes—the more so as it is utterly unexpected, from the account
that Mr Macbean now gives us of the man from the impressions
and recollections under which he is now speaking. Does not Mr
Mackenzie of Keppoch, whose veracity you cannot doubt, prove
that when he was in London, when Kenneth got up for the purpose
of going to see some exhibition, that Poyntzfield prevénted him,
telling him, that if he did go the Cocknies would humbug him, as
sure as he was living ! This is a proof, at least, that Poyntzfield
did not choose to trust him out by himself at that time; and it is
quite consistent with our theory, that in the two letters alluded
to, he must have been assisted by Poyntzfield. The defender has
not thought fit to call Poyntzfield. In our proof he was only men-
tioned incidentally. But, from Macbean’s testimony, it appears
that no one could know Dundonnell so well. He lived with him
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constantly—transacted business for hiln—was the medium of eom-
munication with his agent—travelled with him—in short, took
charge of him. And yet though Macbean’s testimony brings this
person so prominently forward, and shews that Poyntzfield had the’
most undoubted means of knowing Kenneth thoroughly, yet he is
not brought forward by the defender. ‘If he could have supported
the case of the defender, rely upon it they would rather have called
Poyntzfield than many of the witnesses who scarcely ever had seen
Kenneth, except in the most casual manner. This leads me to
ebserve, that, on considering carefully Macbean’s testimony, you
will find that he seems to have had bardly any communications with
Kenneth, in which Poyntzfield either did not assist, or was not
wholly the medium of advice or direction. I dare say, at this dis-
tance of time, Macbean cannot separate the friend from the client,
and that his recollections are mainly of what passed when Poyntz-
field was presented or transacted the business. But then the
omission to call Poyntzfield is the more remarkable. There cannot
be a doubt that his testimony, if you bad believed him, and if he
couid have confirmed Macbean, would have been decisive. I think
the omission to call him is as important in our favour:

What my learned friends are to make of that ostentatious parade
of letters and papers, which they have produced, I cannot
make out. The Solicitor-General ran over a great number of
documents, by ewhich he wishes to prove that Kenpeth was
treated as a man capable of managing his own affairs. Could
not the same thing be said of any person as to- whose deed a
question - ever arose wuho had mnot beep cognosced? Kenneth
was not cognosced, and letters were accordingly addressed to him,
whether he understood them or not; for if he did not, others did.
Have you seen one instance during the preparation of all these
deeds, and in all his business transactions, in which he was not as-

oSisted by men of business? What, then, is the use of throwing
down on the table that great bundle of papers # what purpose is it
to serve ? 'When a man is not cognosced, he is, no doubt, consi-
dered by the world swz juris, and because transactions are carried on
with him, money lent to him, rents paid to him, in all which
transactions he had snvariably, I say invartably—there not being one
exception—the assistance of expext men of business by whom every
thing is transacted, is he on this account to be considered as capable of
conducting the ordinary affairs oflife ? The Solicitor-General made
a very solemn appeal to you and the court in regard to these deeds,
declaring that justice would not be done, if they were not all consider-
ed. Itwas his business, gentlemen, to explain them, and shew how
they bearon the case. The appeal is idle. You are not bound to un-
derstandwhatthedefenderdoesnottake thetroubleofexplaining. Why
did they not shew some transaction of business, in which Kenneth
acted for himself. 1 say there was not one. Nay, in the most ordinary
matters, he was always assisted and protected, or rather superseded by
agents. He was not left to do the simplest matters by himself, and he
was incapable of doing even the simplest. Take the innumerable re-
ceipts for rent, they are almost all of them holograph of the lady, or of
U
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the Muotors, withi- the exteption, I believe, of about sixteen, und
these are the Most wretthed scrawls yow dan concefve. They aze nok
«eveh full réceipts — 1 sort .of voucher for some! trifling sum, and
his sigtiature; which the terimut thkes, andy of course, the thing stuod
if the factor found nothing wrehg: . ‘Bat, fentlmﬂ,- it appears bes
yond dispute' that Kenneth wae sseisted inn doimg the minutest
trifies, in & way and to an extent: that ‘never. dccurs: in the osdinary
ircumstances of 1ifl, in cased where theve is no ineapacity or. pers
mbrent infiymity. You recollect the abstrant. we put:inpand which
Wwas'taken #3 correct, of what appesrs to be the resuit] of; the pro-
ductions. Hete it is, aud I beg your attention to it .(Here the
Dean made remarks on.the -abetract, already printed.in the evis
dence). [ do not say that all:this proves incapucityy asd :E must
say that the Solicitur-Genetul appesred- to be much pusived . for
‘mittér of observationt when he represented many parts .of gwri cdse,
Such as thesé facts stated in this absirdet, the letterstahis wife which
ire rebd, and many othermatters noticed by Mir Robertbon;as brought
forward by us as diréct proofs of ineapacity../ L canmot. thisk nvy
‘btother sefious in sb treating this purt.of the case. .. We.do nok sien-
ition these matters as proof of intbegility.: - But all these. productions
hdve betti made by the deferidet, to: shew how acnte -and sebsible
Kentieth was, and how much fe did: and wrote. himself. . And we
Ying forward what I have alluded to, in order to: shew: that.the
giodqetioﬁs_ justify-no such conclusion, and thet,in*trth, Xenneth

ad assistitice in the merest trifles, to an extent perfectly censistent

Witl otr theoty: - C e
i: By the way, I smitted to allade to:two letters, after the.mar.
ridgé % 1817, read by the Seoliciter-General, from Kenneth to his
brttheg)-which he said shewed much sense... 8o they did. They
Wete riiost -efceliehit, sensible, prudent léttérs. But. my. Jearned
friend dfitdvertently omitted to .mention, or tathet had parposely
fiot been infofined by the defender, that.these two letters are writ-
fen-by the wife, (amonp those admisted to be se,) wid only: have
Keéitheth"s sighature. : ‘Hence of thamselves they prove muthing. .
i Anothet ithportant part of this case. is the alleged:onuses of such
géttlements. -1 shisll take first the questien of the law suits which htvve
Beér stited a9:a tduse of offence to Kenneth, dgainst my.client.. It
Wil not do-to say that Likes and dislikés are.quite suffinient:to sup-
port thé deeds, and that:it is envagh thit Kennesh  could-entertatn
dush. It jidging of capacity, the rationality of the acts were admitted
to be of importanee’s and wheti ¢he deeds ave ascribed to eauses of of-
fence dperating oft the mind of K enneth, you must see that they were
guéh ak woulld bpétate ot & réasonable ntind-—én a mind endowed with
of@indry undérstanding,and eapable of judging ofthecodsequennesofhis
2tbs. Yot thust be satisfied thaf he ceuld form aniepinion: as to the
ghotitids of offerice; en which hie is said to hawe disinherited. Tho-
nids §- and in judgitig of the oapacity of the. man, it is. certainly net
inthiatetidl td consider whether the supposed causes/ of offente
were such 43 would have influenced the mind of amy human
beihg, posstssed of ordinary understanding and rational feelin
The first Jiw suit was one of this description—and .remember
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the gecount of this tramsastion. Mr Machean was ageut on
the one side, gad he tells you that Thamas drove them..into
this litigation. It was a law suit sreised by Dr Rosw against
Thomas and the trustees of the fathexr. Now Blr Macbean, the
agent of Kenneth, is the agent of Dr Ross in this precess, and he
purswes the claim against Thomas for the sister’s share of the last
half year's rent of the estate, which hrd been found to beleng te
Thomas ; and they say that this litigation was a just and reascnahle
cause of offence entertained by Kenneth against Thomas. . Now,
how could Thomas pay that sum to Mes Ross unless he received it
from Kenneth ? And you will remezk, that Macbean was agens
not only for Mrs Ross, but also for Kenneth, whe, he knew, must
pay the claim. Will that be considered a reasonable cause for thé
exclusion of Thomas ? An idiot might have taken it up as a cause
of offence, but no sane men would. Will you then say that he
tould judge' of the consequence of his acts if ©he were such a per-
son #  Mr Macbean told Kenneth that he thought the claim well
founded, although Mr Boy does not chuse to think so. That money
was not paid till November 1826. )
- 1 must reag to you some of the documents as to this law suit, for
they contrast strikingly with the testimony of Mr Macbean and the
nceount he gives of these law suits, and it will serve to show you
how little the feelings of poar Kenneth had to do with these.misitbre
There is a lettér from Mz Machean; to Dundanpell, -deted 12th
February 1818,—“ My dear Sir, I have a letter from Messrs K. and
¢ J. Mackenzie, your brother’s agents, in whick a demand is made
& upon me for the half year's rents for crop, and year 1816, to sohick
¢ he says, as his father’s executor, ke is entitled, Your brotheradds,
¢ that ¢ I hope Mr Macbean will pay this, without any disagreeable
¢ 4 steps being taken, which, in the event of his not complying must
¢ ¢be the case.” I had heard that a reconciliation had taken place
. ¥ between you which pleased me muck, but this intimation does mot
¢ scem consistent with it. 1 will require to consult your counsel on
$ the matter, and if the executor has a right to it ket fam Aave st.
¢ With co_meliments to Mrs M., yours truly.” (Signed) ¢‘Enzs
§ Macegan.’ Now, at this time, you will remember, Mr Macbean
was the agent for Mrs Ross, was in that capacity judicially insieting
against Thomas, as the productions prove, to pay to her her share,
that is, a moity of this half years rent ; and, further, Mr Macbean
Imew’ peifectly well that this claim, on the part of Thomas, or in
sther words, on the part of his ether client, Mrs Ross, was per-
foctly well founded, the sum- being due by Kenneth, who hsd
drawn that rent. But he disputes the claim- on the part of
‘Kenneth in opposition to Thomas, and he urges the claim on
the part of Mrs Ross against Thomas, and yet poor -Thomas
is the party upon whom the claim of all this'is to fall. With
what --jusfice  you will perceive from another letter by ‘Mr
Matbean to Dendonnell, dated 29th April 1820.—¢ I lately band-
% ed to Mr Macandrew 2 fresh demand mede by your brother, Mc
¢ Thomas, for upwards of L.700, as half years rent of the Dundsn-
¢ nell estates, which he says belongs to the executor and net to you,
¢ and what was uplifted by you after your father’s death. When
¢ Mr Macandrew has ascertained and written to me regarding the
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¢ facts, and the practice as to the farms and rents, I shall lay the
¢ whole before counsel for advice. My present impression is, that
¢ the demand 15 well founded.”

Then a submission of this claim was entered into in 1821 to Mr
Cunningham, who, in }826, found the sam to be due. '

There are two.material tettérs of Roy's about this time, which
are very-imporfant documents. /On.the kst of. August 1825, Roy
writes ¢y Kenneth in the following terms-- e

¢ My Dear DUNBONNELL, Y Edinburgh, st August 1825.
Lo e < 1 cannot exptéss how fiehi I arh disappointed
at' not hearing’fromn you in adswet to my recent Jettérd about your brether's claim
in the submiesion. - Bhe arbiter fiked Wednebday te decide, :and it was after an
eawnest appligation -that.jt waa pgreed to defex for pshort time.. . finge my. last
letter, a new claim has been givep in, claiming a great deal more, and glile- amount
becomes riow a matter of most serious consideration. "I am g)‘ersuaded you will
see how reaSohablé:ft is thut I should ‘earnestly entreat you-td firnish ime youtself
wish this informationl, and no:one can do it bester. ¥ou sbe, 1thpt osherwise I
will be placed in the situatien of ene-carrying on a law spit. betyeon . fwo

on excellent terms with each other, and will be sure te Le blamed by both parties.
You will not, I am sare, do me so much injustice. Go over'each one ifem, many
of which I never heard of, anil never expected to hear of from the tiihe that has
elupeed 3 and withowt ‘information  fiom yourself, it is gaite impossibie ihat jus. -
tice can b dome.you't. ., ... Ly et

¢ /Thete isanother lettér of Roy’s, dated the 20th of Auvgust 1825,

and which, T mmust say, is a creditable: letter to Roy, exvept in so
* far as it'is contrasted with his‘cotiduet here. AR

 “My DEAiR’DUNDON_NEL_L, ' 4 ' ' . 20th Augu:t, 1825.

) L ' ¢ Regarding the submission witl your brother,
you may be assured I will d6 every thing in my power ; and as the matter is so
near a decision) I‘certainly think you ouglt to take thie -arbiter’s opinion on the
subject. :I bave. always considered -yaue bountetsclainid good, ‘woifur as they go,
and I shall be disappointed indeed if they.do nos tum ous to be po. ; I shall pre~
pare your answgr as carefully as in my power, and-send you a capy of it, But in
this disputé, allaw me, my dear Dundonnell, to remind yol, that'it is not now in
your brotHer's power to- prevent the didehssion, sirite' his dreditbrs *Hive got hold
of it. He would: give offenec -toi ithem; wwre he mns. ¢ give fuformation even
against you,, in. prosecuting the ¢lgim. - And ypp,myst not thegefope, blama him,
but them, nor allow.any g§(i(le feeling to him to he ogcasipned by jty I own I
am particulatly ‘anxious to impress this on, you, asnothin wdu{d more disap-
point me than to' see the good undersiinding Betweer you, that ‘iow Xists, im-
‘paived. - 1tiwas for.mabry o day myiwish: to bring:{valisutiwsittaffévdd me ‘much
Jsatisfuction to gee itand . you. smys Aot allaw.shie dempnds of: bis orellitors
‘gﬁns‘y““m‘nwﬁqe:‘v}mﬂf D SRR X RTITIN Y SIS I AR

I zend these lesters.to deonstrate: o you how fatseris: Roy's pre-

. sent story: of the .rooted dislike of : Kemmetls to hié brother,seuof the
notoriety ¢f his aversiomy and of: Ghe' gemesal : expectatiod from his
wmiform candrict : to Thomasy ithat )he eould: dlsinlderit the latter.
-As. 0 the matter ef'dispute in this action, it wmsiw mavvellous proof
of sense on .the phrt.of thisman te disinhkrit his Brotlier; because
Macbean, his own agent, insists- on- having from Thomus: the share
of the half year’s rent.for Mrs Reds, and Thomas says; “¢ How can
I pay this to Mrs Ross except you, Kenneth, pay i¢ to-me ?> Oh !
‘but says the opposite party, dislike is enough—and Mr Macbean
says, that it did net surprise him that this litigation gave of-
fence to Kenneth. His impressions now are not as valuable as
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the impressions which he bad in 1820, when he said to. Ken-
neth that the claim’ was well founded. In every one-of these
law suits he was unsuccessful, and found liable in expenses ; and
what agent would ever.tell you that he was in the wrong?

Then as to second hwsuit, it was a. marvellous offence, it seems,
that Thomas wouldmot give up the Mains! Dr Ross was factor, and
he ‘complains- bitterly of this, and they raised a process against
Thomas before the Sheriff, praying te have. Thomas. turned out.
The Sheriff dismissed the action, with expenses, as groundless and
uncalled for. . (The Dean here read the judgment.) Now, all
this happened when Kenneth was abroad, in the winter of 1816
and 1817. Awnd hear what Banker Mackenzie seid in his letter of
the J 4th November 1816, addressed to Thomas, my client :—* My
_ “own real opinion is, that Ross and Macbean are playing to one

'“ another’s hands, and taking all these steps without the consent or
¢ approbation of poor Kemmeth, who, since his father's death, has
¢ shown himself little short of a person that should be cognosced.”
This; in fact, is not a bad account of the whole transaction. 3. Ob-
serve.the next wonderful gause of the alleged offence. They say
that Themas. Mackenzie .kmew of the lease which. his.father had
from Mrs Hay Mackenzie, and Macbean says that the transactions of -
all the other parties were to be identified with Thomas. Did they
venture to show to you, that the lease was obtained from Thomas ?
-Mrs Hay Mackenzie did noteven know of its existence. The farm
was openly advertised to be let, and where was the harm of Thomas
taking that farm ? There was no litigation between Thomas and his
brother. Mrs Hay Mackenzie believed the father’s lease to be ex-
pired, and acted on that belief. Thomas was not the ceuse. of this.
‘On the contrary; Mrs Hay Mackenzie was obliged to pay large
3 to Thomas, above L.300, for not being able to give him
the lease of this farm. What is the next process ? the 4th. Itis
a summons of exhibition raised against Banker Mackenzie and the
trustees —and not against Thomas. Roy says-in this defences, that
"Thomms was 2 party to this action. That is false: he bad nothing
to do with it. dgasn, they found on a process of multiplepoinding,
(the 5th,) raised by Georgs’s trustees, acting under the deed of
1809. In that action, claims were stated by Macbean on the part
of Kemneth agwinot Thomas, which were' dismissed with expenses.
In that action, Mr Thomas Mackenzie, W.8. was the agent for my
client,.and very naturally applied to Macbean for payment-of his
account, whichk Mr Macbean seems te consider a very weighty of-
fence. . The Bolicitor founded upon the two letters of Mr Thomas
Mackenzie to Mr Macbean as ca.lmla.ted toirritate Kenneth. Why
it was p.matter whelly between the agents. Macbean had promised .
to pay snd did not. -There is: no proof that Kenneth even saw
these letters, or knew any thing. about them.
+ This isthe history of these:lawsuits, which were. so much dwelt
on, especially by -Mr Machean, as shewing the immease litigation
Kenneth was involved in by his brother—how ill the brothes acted
—how vexatious were these lawsuits—sand justly Kenneth was dis-
pleased. You have heard the amount of them. He certainly . was
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embarked in the conrse of a few months by Macbesn in sbout ss
many lawsuits as ingenuity could devise—witterly unprofitable, ut-
terly unprovoked, and ending in signal ducomﬁtme ‘N doubt
Mr Machean, who of course acted for the ‘beat, says he was quite
right; and that Thomas was quite wrong, and his advisers very un-
reasonable. - That is very natural. But Mr Macbean is the last
person qualified to form an smpertial opinion on that peint, and I
think betrayed in his manper pretty:-unequivocally his feelings, as
the unsuccessful agent who had originated all these lawsuits. ‘
I’ The histery of these lawsuits ‘has been fully detailed by my
learned friend Mr Hobertson in his opening speech ; and if the
knowledge anil experience of the Judgo whe is to charge you in
thismecmdmctanenor in our statements, ¥ give up the casei
. Tt has also been stated by the epposite’ party, that Themas en
dmwund to ‘secure a deed in kis own favour to the exclusiom. of
Kenpeth; and that this was another canse of the hostility that ex:
isted betwoen the brothers. New 1 ask, where is the proof of
Thomas having endeavonred to get any soch deed? I ‘have nat
heard a question put to any of the witnesses upon this point. Oh!
but say the defénders, Kenneth believed -it. What, in the nmue
of Ged, have we to do with the alle belief of Kenneth ! ex:
asproofofunsamthepu‘t of Kenneth. Banker Mackeniie
speaks to the unkindly feeling that existed between the brothers
at the funeral ; on that peint, he is not confirmed by a singie -wit-
ness, and I'thmk you will not attach much weight to his testimuny
when you compare his opinion of Kesmmeth with the letter of 16th
November 1816, (embedied in his evulem:e) vmtten after the fw
aenl of George
* But, spyg my leamed friend, this deed, the cause of so lmch hw-
uluy between the brothem, was carried into effect—a deed, e
¥ng the lands not incheded tn-the marrdage comtract, to Thomas,
the exclusion of Kenneth. Gentlemen, you remember. that
statoment—dont you? If, by accident, they have forgot to put in
this deed, I shall let them do'it yet. Gentlemen, the statement of
the Bolicitor-General on this part of the case surprised me-muoks.
1 oannot conceive how Roy could: have ventured to imstruct himj
that axy part of the free heritage was left to Thomes. Thereds not
the slightest foundation for such = statement—riot -the stightest.
(One of the counsel for the defender here said; an heritable bond
had been left to Thomas.)»~Dean.: No--not so.' -Net one.. ' The
deed leaves himv none—he got none. 1 again offer to zllow them
tp give evidence of this new statement, if they have forget to de so.
‘FThe whole mmtter:is an invention by Roy. There is no-such thing
as an heritable bond left to Thomas, neither lands nor an heritwble
®ond. Put iwsuch & deedy if there is'such a deed in existence,
and I will give up the ease. :- I say the deed executed was'a-deed
of moveables, wholly and:exclusively of moveable property, leaving
hig moveables to Thomas under burden of legaeies, &ec. - Now,
‘Gentlemen, is the eldest son the person to whom the movesble pro-
y is left as well as the landed estate ? (Something was-again
said" by the Counsel for the ‘defender.) Dean. ' This miust be
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broitght; to a point, : I sdy sidither linds vior ‘ heritable bands were
left to Thomas. Shew the. deed that my.leaimed friends speak of--
1 do.xot.wish to take any advantage ef them, and 1 will allow them
te prodizot. it yets 1 utiderstdnd well enough why Roy gave them
-this nidst groyindleds information a8 to.a deed, Jeaying lands or heriv
table bonds te. Thomas.. Ha.had instructed them to dress.up a case
about:. Kenneth’s right .to challenge his father’s deed, and that ads
vaniage wasiaken .of him in gramting a leiter not. to.ckiallenge tha
deed execitted by, his father on dedth-bed. Unless the deed had
left land. or heritable. bends to. Thommas, Kenneth. bad no,right of
challenge whatever—nqaein the world—Roy knewnondvantage wad
taken,—the , letter was. marely -a matter, of -reapeqt. diatated . by
frienda of the familly-—~pathing was left. past: Kennethr—there was
no attempd to leave the estates or any heritable bonds to. Thomas,
though the. father undoubtedly had wished.to tie up Kemeth fiom
the convigtion of his utter unfitness to remain at the head of .the
estitec But no euch deed ever was made. The fathex’s settlement
merely slisposed of the miovesbles,as 1 have already said.. And wes thid
d tational cauke of affence.on the past of Kenveth, thet he did net get
the moveable proparty ta which.hy law he, was not entitled,and whigh
you know in Scotlangis bardly ever lefi tothe hgirof the londed estaten,
Qh! but there is:a gloriswa theary whigh the.defemdexsbave. The
deed a8 to the moveables was made in favour of Thomas; ta.the
prejudice of the favousite. object of Keuneth’s. affection,. Mrs.Rossy
who did naet get her shave—who did, mot. get what .ehe ;ought. tn
bave jrot; gh she suceeided. in her .claim at Jawi, . And what
is- the  xdsult ? nneth is snid to have taken up the most rooted
aveérsion - to,Thomas; .becanse Mrs Ross and her childeen did- ndt
get their. shate of she.executey.  How did that metive opesate
on the mind;of Kemnesh ? . Heslisinheriés Thomds and his infait
childvemn, snd: he. eacludes. Mre. Rass :and. her. chsideer . from the
deeds he exeemtes. againet, Thomas. . Wenderful eonsistenny | Bk,
says my learned frignd, through the medipm of, Macsiadrewy Kien-
neth said. ie would do . fax . better for. Mrs Ross and her childran.
Instead.. of , gising . the: estate jto aue, said he, 1 give £6000 to be
divided betweon thems- Indeed ! .Conld ha nethave.given theestate
to one of the Rosees) and .the, £6000 to; be divided  amongst .the
others . 'What nonsense. .ia.this, mede af rersoning:! :» 4 Becanse
“ you agted. hamshly to.Mpns Roes: X disinkenit, youy Thomas,and
¢ your infant <hild, in.the hitrth of whonx beth. wiyself. and my wife
¢ have . expressed: ourselyes iv.our letters_in.the wout aflectionste
¢ tewms, and far the same. rensom, I leavethe estato past my sister
“ Mm|§oss.and her ¢hildren, for youn cavelty.to-whem 3 disinhenit
Cyotal? a0 L L L e L e e
- Another thing slleged by Baoy as ang of the-conses of the disine
herison of my unfortunste client.is, that, his babits of profligacy and
drunkenness shocked his prous gnd weligious brother. . .Am sttempt
was made to prove.that. sach were his hebits. ..You caunot but
remember this from its complete failure. 'When the. guestion
waa asked of one of the servants of the house, if ever she saw him
in a state of intoxication at any of the convivial parties ? Her
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answer was, that she had never seen him in a worse way than that’
he could take care of himself, but might have once seen him tipsy
at 2 Highland evening rejoicing. Was any thing like habits.
of drunkenness proved against lnm ) No. Or of Kenneth’s feelings
on that ground. Not even an attempt. What then de you think of
the character of Roy, who comes here to-day to try to keep that estate
to the exclusion of the natural heir, which he obtained .in the way.
which has been already described and proved toyou, by mstructing
his counsel to makeso disgraceful a statement,and mttemptmgto sup-
port it in the miserable andrevoltingmannerexhibitedtoyou! Ihave
too much serious work to perform in this case, to give way. to the.feel--
ings. of indignation which boil within me, when I think of this part
of Roy’s case. It will cover him with infamy whatever is. the re-.
sult of this trial, and in that be his punishment.

They then proceed to say, that Thomas could net take care .of
the estate—that he was a spendthrift—that it would all fall -into
the hands of his crediters ; and that in order to prevent it. passing.
into the hands of stran%e rs, and to prevent the ruin and:disappear-.
ance of the family of Dundonnell—Kenneth knew that he . could.
not trust it to his brother, and on this account he unot. only disin-
herits his brother and his children, but he disinherits "his favourite.
sisterand her family ;—AND WHAT 18 ¥uE REsULT? You.heard
the account of the evidence given by the witnesses~—you heard the
statements of the witnesses speaking of the bitter grief which the
father expresses at the prospect of the estate coming into the hands
of one. by whom it would be ruined. And now I say what is.the re-
sult? Is the father’s prediction verified or net.. . The defenders
close their case by calling in an accountant, to prove to.yem that
after meking what they call a rational settlement and smitahle pro-
visions for the fair objects of Kenneth’s affection, that, there re-
mains but the: fragment and ruin of this ancient inheritance;.and
that in the hands-of this very Kenneth, the estate bas disappeared:
~the family is gone—and the words of the father sealed hy .the:
facts which the defenders themselves have preved.. - Yet. ta pre- -
serve the estate from Thomas, forsooth, the.prudent, caleulating,
shrewd, provident Kenneth, leaves it to others by the, deeds. before
you. What a picture does not this give of the defender’s cause—
what a satire on the eloquent declamation. of his counsel. But how
have the- debts on the estate been contracted ! Kenneth suoveed-
ed to it/free and unincumbered; .and Mr Macbean tells you, that
L. were contracted in the course of almost. the first year.
Landf to the value of L.16000 were sold. He entails the name
and designation of Mackenzie on the estate, and now it ia bankrupt ;
and to prevent it going into the hands of my client, he leaves it to
Robert Roy. They try to-prove that it is not even worth.the.ac-
ceptance of the Edinburgh apprentice beginning life. = What is
Roy’s account of the matter ? That if be did not take it, k enneth said
some other person would be glad ofit. Is this the language of a sen-
gible man ?

Another important and remarkable fact 1s, itss a remarkablc
thing—that they have. not attempted to prove by any.one witness,
or by the production of any document, affection or partiality by
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Kenneth to any onie to whom legacies are left, or to the person
to whom.the estate is left. Net ane expressiod of kindness. Wil}
you then dishelieve the evidence of the witnesses when they tell
you that he spoke of Roy in terms of aversion? Will you believe
that Ninian Jeffray swore to what he believed an untruth? Wil
you believe that Miss Gilanders came here to petjure herself, when
ske told yen thet Dumdonnell spoke of him in terms of aversion.
The defenders were dared and provoked and defied to prove the
alleged affeetion or partiality on the part of Kenneth to Roy, yet
they have mot attempted to do se. Take the evidenoe of those
who spoke of the kindly footing he was on with Thomas. It is
admitted by Macintyre,—who was dismissed from the police, whe
told you that he supposed that Macbesn applied for his appoint.
ment to his situation there,—~who said he eould net tell whethez
Boy applied for kim, but that he was replaced in ahout: a
month after his discharge,—it is admitted by this man, that
Thomas was left in charge of thefnq)ertyof undennell in the
absence of his brother Kenneth. Is this a proof of his predeter-
mination to exclude Themas from the inberitance ? Gentlemen
you cannot believe that it is. Then you have the namerous letters,
i the handwriting of the wife to Thomas, expressive of the utmost
affoction and kindness towerds Thomns and his family.

Then take the evidence of his feelings towerds Campbell. This is
a serjous part of the ease. I do not wish to dwellon it. But'hew it is
to be got rid of by the supposition made by my learned friend I know
wot. Look at the evidence of the various witnesses who spoke of his
dislike towards Campbell—John Mackenzie, Mary Mackay, and
Monkcastle. Examine still more the evidence of Cheyne Alac-
kenzie and Gillanders. They were both lads at the time they
were at Dundennell, but not the less likely to- commumioate what

obsexved 3 and not the less likely persens to whom a man such

as Kenneth, who associated with the servants, and spoke to his
lowest dependants on some of his most important business, would
freely communicate and unburden his mind. Cheyne Mackenzie,
an interesting straight forward witness, giving his testimony' with-
out the least self-sufficiency, and who has not been contradicted,~
he tells you that he thdnght it his duty to state to Dundonnell a cir-
cumstance of great impropriety that he saw between Campbell and
Mrs Mackenzie, and he swore to you that that suspicion was net
new to the mind of Dundonnell. Then the evidence of young Gil-
landers, as fine 2 looking young man as you could wish te sed in s
witnees box—Doe you believe that he and Gillanders would put in
jeopardy for ovar theirimmortal souls, which,if that which they utter-
ed was false, they have dene, I bad almost snid beyand the hope of
redemption. Perjury ! Human experience caunet give an instance
of perjury more black and horrible then that which these yeuths
have cemmitted, if their testimony is false. On .this part of the
case your minds must be made up, and I am sure you will give to
their testimony the deliberation,~the conscious and just delibera-
tion which it becemes intelligent and sensible men to give.

As te the remaining part of the case, I will not fatigue you by

x
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going over the evidence of incapacity at length. I will only cafl
your attention specially to the evadence of three witnesses of con-
siderable importance, ahd which I think conclusive. Dr Borth-
wick was two years in the regiment with Dundonnell, and so
was Dr Campbell. Remember the talent with which they gave
their evidence—the precision and accuracy with which they ex-
pressed their opinion and view as to the extent of the mental
mbecility of Kenneth. Then loock at the evidence of Dr Bayne,
which was given with a degree of aeeuracy, and precision of lan-
guage, which I bave seblom heard in any witness box. He said
that Kenneth’s mind was so obtuse, that ke did not think he could
gr or originate a scheme of settiement or end 2 deed.
Campbell said, that ke whs not capable of combining a series of
propositions, or of understanding their mutual relations or combined
tendency—that he might have understood a single preposition if
exceedingly simple, bat that he could not' have compesed or re-
vised any deed. - You have this gentleman cenfirmed by a witness
to whote evidencé I must recal your sttention, Mr Collins, one of
the priticipal elerks in the sccountant’s office of the British Linen
Company, whe: had been for years in Inverness, and whe had no
connection with the Ross-shire prejudice or clamour. He gave his
evidence with the utmost talent, and recollect what he said as to the.
extent of Kenneth’s
As to Dundonnell’s hablta, you have them mnsubly proved, and:
I desire no better circumstance to show yow the difference when in
the presence of his dependents; or of those of whom he steod in mo
awe, and in the presence of strangers, than the comeinding part of Mr
Macbean’s testimmony, that to sirangers ke swcas exceedengly shy and
reserved. It was Mrs Mackennie’s object, for her ewn sake, to
keep lim respectable, that he might not disttess her by his ap-
peatrahce in the sooiety of strangers 3 but in his letters, and on the
evidence of the witnesses that have been produced, you have com-
- plete proof of the fact'of his general habits being confirmed. But
Millbank is not to be -believed, it seems, who. spdaks of Kenneth
amusing himselfon & Bunday forenoon with the idiot, and causing
her to yjump over a stick. This evidence is.oenfirmed by Mr
Robertson in. every respect. It.issll an invention, however, says
the: Solicitor General. Bat-what is somewhet extraordinary, the
opposite party bring Angus Macdenald to speak to this very scene ;
but, ‘he says it was Millbank that made. her darnce,and not the
Laird. 'The evidemece, however, is so far of importance, that-it
ves that Millbank was not the inventer of the seeme to which
he-bears testimony; and when yeu corhe te contrast this evidence
with - others, you will have no difficuity in judging whether it was
MiHbiank and- Robertson or Kenneth that made her dance.
Besides this, scenes were spoken to in Penmyeuick, which you
cannot but remember, of a similar nature with that which Mill-
bank describes as happening at Leith. And Mra €airns speaks
of a foolish courtship mm Peebles by Dundonnell of her deughter,
and tells you that her daughter would not listen to him, having &
decided aversion to him, alleging as a reason, that ske never wowid
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marry a man that she would be ashamed of,—that he was a silly
innocent man, every body who knew him said that.

The only important testimony for the defender is the évidence of
Mr Minchin. There is not the slightest doubt on my mind, that he
believed. every thing that he uttered ; but I cannot admit that he is
free from the fallability that may be predicated of the judgment of
every man. He says the facts are fixed in his recolleetion, by the
circumstance of the Allied Sovereigns being at Portsmouth at the
- time of -the court-martial which has already been alluded to, and
'he was glad that he had so sénsible & client to deal with, while con-
ducting bis ¢ase upon se important and- imposing an occasion, when
numerous- strangers might have been present. But he may have
been mistaken in-his recollections. In particular, he was- plonsed
with him ‘mere than any client he ever met with, and why ? be-
cause he did not annoy him with questions or remarks: I can tell
you, gentlemen; that the best client with which any counsel can be
brought ineontact with, isa man who neverepens his memth, norin-
terferes with you-in the management of his case. When Mr Minohin
was condueting and reading over the defence of Captain Macken-
zie, I have not a doubt that the veal fact to be, that what left-an im-
pression upon his mind ef -tlie capacity of his client, was in truth
the result of his being unusuaily passive and silent, and giving him
little or no trouble. But it seems that Mr Minchin got from him the
information that he wished. Now:let us see what that iiformetion
was? Why. it was & ball which had taken place at Portsmouth in
Kenneth's barrack-room, and that he was desired to stop it ; and the
sentence of the court-martial preves, that when Captain Muckenzie
knew that the order had been given, that he stopped the ball ag seph
as he could. I.can hardly conceive a'mere simple transaction. I
repeat, that I think it was ome of the simplest, and most ozdinary
matters that could comme before any:court of investigation. I have
not the smallest doubt  ¢hat .Kenneth was competent to give. that
information ‘to Mr Mdnehin ‘to enable him to prepare his defemce.

Gentlemen, L.do ot think it necessary to enter more fully.irito
the genernl evidence: as -to incapacity... (The Dean then shorily
resumed the view of the:ease-he had pressed in the previous part
of his speech, and:them cencluded, In' gaing over the whole case,
deliberately paying uttention to what you shall heav flom-the Gourt,
you will set about your sacred duty with thdse comsciemtions feel-
ings by which 4 know that-you will be giided. I doubtmat.the ve-
sult. Yeu. cannot know the overwhelming imsterest—thie anxious
hours and sleepless nights which. the.: managesront of’ this case has
caused. But yow will, I think, rbelieve with what sincesity I
pray to God to gaide you:te a justy to:s iighteous .judgment.
Whatever that verdict may bey I wmill. ever ackabwledge that!it
proceeds from a full and:fair and-conscientious deliberation of the ease.

The Lord President asked the dury whethestheyrweuld wish him
to commrence his-charge then, ih which case:they would -have to re-
tire to deliberate lnte at night, or whether they would wish new to
adjourn, and to hear thecharge in the morning, when they would have
the whole day before them for deliberating upon their verdict.. .

The Jury proposed to adjourn.
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SARURDAY,

Lonp FResineENT—Gentlemen of the jury, before proceeding to
make agy remarks to yom upon the mesits of this easey I now beg
in the name of the cauat, and of the paxties, and of the country, te
return you our united thanks for your patient. sttention to this case,
and for the good humoured manner in which you have submitted
to the inconvenience~—the great mcouvenipnse——yaw have been put
to in being separated from your familics and froma yous business for
such a leogth, of time. Yourattention tg.thiscase has been most ex-
emplary ; amd whateyen your verdict may be, though of course it
caonet be satisfactary tp both parties, X am suse that neither pasty
can say that they have grined er lost their qayse frem want of
patignt and constant cansideration on yous part, . .

Gentlemen, withont detaming you farther, I shall preceed stonce to
state to you such rewkau.lythinkmyiaclimygumaiight
verdict in this case. There is not much law in this casq; it is ex~
ceedingly simple ) snd in the little law there is, the pavties do nof
materially differ ; at the same tige, in agsne poipis they do differ ;
and therefore it is proper that I should make such remarks to you
90 will lead you to apply the facts. It was -well stated to you by

- Mz Soliciter General, that. in the law of Scotland .in regerd to the
gettlement of property, it is the will of the tpstatos that the law
first looks to. 1f a man has not beeu xestrained and prevented by
entail, and is otherwise of & disposing mind, and observes the forms
prescribed by law, it is the undoubted law of thig comnixy.that he
¥ a4 liberty to dispese of his propesty as he pleases ; apd what his
Wotives may be for doing sqy neither yom nox I, ner. pmy per-
som; has the least right to emguire, except in s fax as these mo-
tivea may. be indicative of the capacity of his mind,. And, it is only
fajling such settlement by the testafor, that. the law declages to
whom his property shall then develve.—In, thot case tha.law peints
eut certain persons in his enceassion. whe shall. have ; his property 5
bat if b choose ta make a settlemaent, and. hes cappcity: 1o do. soy
he may, if he plesse, disinberit the only, child of his ownhody. I
bave next to state to you, as,undoybted: Iaw,, apd. it is.comman sense,
that where:a man’s. deed does appeas, all; the. presumptions.of law
are in favouz of the validity. of that dped, andof the capasity of the
testator 3. and any person whe challenges sich a deed sust prave to
the , satisfaction of a jury whe are.to txy the questionyer te the
eourt. bafore which it,comas, that in fact oF in Jaw,.ar hoth tagether,
it pogitively is.mat to be held the valid deed of the sestatpr., . - .

I must diffex entiraly from the doptrine that wasstated tayouby the
Deaa of Faculty, that if thegq be & doubt.in thiscase, yau sust findthat
the deed is not valid ;. thet is not.the law 5. and ik ,ig.met what the
punsues undertoak to prove ; he came herepat 1o rsime; deubts in
your minds, but to prove to yeux satisfaction, thas, this is, net.in law
nor in fact the deed of Dundennell. But, .then, gentlemen, an the
othet hand, it is just as trpe, in erder to peove -that.it is not te be
held a valid deed by Dundonnell, that it is net necessary to prove
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ahsplute idiocy, nor the want of capacity altogether to manage a
man’s ordinary affairs. The question is, whether the man had suf-
ficient eapacity and seundness of mind to make the deed which he
did make, and which is under challenge ; and, therefore, in that
sespett, I do net igree in the law as laid down again by Mr Solici-
tor-General. If it ean be shewn that the testator hiad not the co-
pacity to originate or to anderstind the nature of the particular
deetl which he did make, it is of no censequence, although he may
have bad capacity to make another deed. On that question I per-
fectly agree with the opimion which was referred to on the part of
the pursuer, and paxtly read to you, expressed by my Lotd Chief
Justice Tendérdem in the case of Ball and Manning, in which I see
he ig suppertad by Lerd Plunket, now the Lord Chancellor of Ire-
Jand 3 and though I cennot pretend to express myself i the good

he has done, I give you that opinion not only as the law of
England and Scotland, but aa the law of common sense, which must
be the law of this amd of every other country. [Here the leatned
judge read the judgment of Lord Tenderden in the above case,
shewing that ¢ the inquiry of late years has always been in law,
whether the person is of such mind and memory as fo be capable of
knowing the effect and esnsequence of his aets? And that, as one
test of such incapacity, the jury were st liberty to consider whether
he was capable of understanding what he did by executing the deed
im guestion,  when fully explaimed.”] Now, gentlemen, I must
state to you as undoubted law, that in judging of the capacity of a
man to make & will or a stttlement, most certainly you are not to
require-~and there is no necessity for you requiring=—the same de-
giree of capacity that it i3 necessaxy for him to have in making a
barghin between man and man, by which he himself may be raised
or mey be ruined; For example, 2 man who is to make 2 bargain
must needs know the value of the thing that be is to make % sale
of, the quality of it, the quantity of it, and the relative price which
he onght to pay or receive. That may require a very comsider-
able degree of judgment secording to the nature of the transaction
‘or the thing that is to be bought or sold ; but certainly there I do fully
agree with Mr Soliciter-Generl, that in ordet to make a valid settle-
ment, much less mind' will do than is necessary for the other. A man
who makes & bargain’ with other men must be on a footing with
them, and ought to be on & footing with them, and capable of judg-
ing by his own wnderstanding what he is about ; he must act by
bis judgment, and by his judgment alone, excepting when influenic-
ed by mere feeling and affection. A man, for instance, may be in-
duced to give, as a pretsum affectionss, three or four hundred guineis
for a horse for a particular purpose, that another man would not
give fifty for, and perbaps he is not worth more; but m the mak-
ing of a settlement, & man has not 0 much occasion for judgment
as for feelings, affections, predilections, and' antipathies. But still,
however, there must necessarily be at the same time such & mind
s is always sufficient to judge, not only of wills in general, but
to know the particular nature and consequences of the will he is to
make. 1 have already stated to you that the motives that may have
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ectuated a man in making his settlement, ave not relevant in judg-
ing of the validity of that setthement, excepting in so far as these
motives may have'the effect of determtining his capacity. Ofthese
motives I shall speak afterwards. o
As to the degree bf cdpacity which Dundmne:lc{;asemd, there is
‘much contradictory evidence | and, getitlemen, ¥ owledge to you
that, from the opportunity which the adjovrnment of last night has
afforded me to consider this'case, Ihave come to beefopinion that there
is less necessity to' camvass' very- mimutely ' thut évidemee -than I
" thought formerly. And if I were heve sitting us the bole judge,
as my Lord Chancellor s iti the Coart of Chancery, or 8ir -John .
Nichol in the Ectlesiasticul Court, in jadging of deeds of this kind,
or were it to be détermined by ‘iny épihion ‘singly, I weuld almost
be disposed to throw the whole of that testimeriy overboard on both
- sides. Gentlemen, the opinions‘ef'a mun’s éaphcity ot character,
when so totally opposed to each ‘othef as“in this ease, ‘I'thihk it
probable, that in both cases-they are overcharged, and the parties
themselves have pressed their averments on both sides farther than
it was necessary for them €0 go. @1 thiwk!'that the pursuerhas at-
- tempted to prove'too much—that My Ketineth:Mackenzie was of
lower intellect thah he was, ‘or ‘than it was necessary for him to
prove himto be; #ind' I -thisk’ o the’ other hand, the defenders
have averred kim teé be, and attempted td prove him te'be, a much
wiser man then we find that 'he dertainly 'was: Fhere is one thing
perfectly clear, that there could have been 16 fisgrant report in the
-country with regard to his'incapacity, because, i the fust place,
you have the Lord Lieutentnt' of ‘one county and'the Lord Lieu-
tenart of another giving hith'comnitissivns i their regiments of mi-
litia, and the conimending ‘dfficety receiving ‘and' retaining him in
their régiments without' vemionstrating thuthe was wafif and un-
qualified to discharge His‘dugp. - 1100 oh 00 s
In the next place; heis' travsferred did [fromoted -from the
Ross-ghtire niffitia)where -hé! Wad' & subaltern, 'to -the Inverness-
shire, where''he ‘g6t & éothpany: ‘' These 'are two-adjoining coun-
ties, “dnd thete is b '‘doubt thie the reghmbnts were ‘acquainted
with' etich’ éthey; 'anll It thivk! thatthexs couldi-be -no report -of
any consequéfite’ as''to ihin' doasl wwant' of !ftmesy for ‘hik daty.
As' a Captatn”itf' the 'Envetnéss-shire Militia: he+'was 'veceived,
and- he contiftuéd to live with ‘thel officers omeil therregiment was
disbanded it ‘1814 iHevwes -afiin- fodeivied invo' the regiment
when it W' embodied: it $845. * -1 -shell itere mention’ seme other
things whidl' ‘dbtrnt'1t0me ih the svidenve ! regaedihg his- military
life, although fiot'in' the otder et timé. /K is-unwecessary for me to
waste your 'tithe "By ‘yoing inutelynnd verbatim rinte the: notes
which T have: tiken 3 thé resdt is thris, thavisome efithe officers
said he discRarfed: hist duty \faitly, andvothiers that e could not,
and was preitipted. ! There dre some partsiof his duty that the com-
manding’ officet ‘'Coul 'se wherher' de-dmvbarged well or not, and
there are other parts'of it,'wien th¢ regiment was standing in line,
when he neither could know Yor i$ee whether he racted of himself
or was prompted by the serjeant behind him ; and nobody could
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know that but the serjeant and one or two. near him 3 and when
the word of ecommand was given frem the front, the serjeant stand-
ing behind him wight have 4a tell; him how 1o obey it.

Then comes a remarkable affair which is not easily decided. Itis -
said, that.at the.great.mevigw befhne the. Allied Sovereigns, he was
considered se noforigugly incapable of doing his duty,. that he would
be a disgrace 10 the. zegiment,.and that spme of the officers hurried
him out of the ranks-behind a hedge, and 3fiexwards on their return
bundled him into a.ipost .chaise, and conveyed him back to Ports-
mouth. . Thab neither is. nor ¢an be true, for it is proved, that he
could not be in the ramks..at, this xreview, as e was under arrest at
the time, 'in. comsequence. of the charge brought against him, for
which hewas! to be.tried. by.a court martial. . I.should have said,
and told.youy.that the witnesses must have, been palpably perjured,
if I did inot.. sem .that asolation of the difficulty, whethen easy or
not I do'not know; may be given, which, if correct, -will save
them:from the charge of pexjury, by.supposing that they must haye
been mistaken in.peeing him..in the ranks.. It is not impossible,
that, fren -metives of quriesity to see that great review, he should
have broke his itrest, andigene te see it thinking that he should
not be known ; and having been diseovered hy some officers of the
regiment, who kanew that-by.such. conducti he was guilty of a much
more serious crime than that for. which he was under arrest, they
hurried him behind a hedge. that he might not.be seen. by his com-
manding officer, and thereby saved him from. losing his commission,
and perhaps:something werse, .Thisis probahle, and I state it to
you as a solution.of the. difficulty, because I am never willing to be-
lieve that witnesses wre: guilty of perjuring themselves ; and if this
is not the osse, these witnesses must' be perjured...

Then I ceme, gentleman, to the trial. before the court maxtml and
there you have the evidence ofa gentleman heyond the possnhxhty of
suspivion, I mean MrMinehen.- % t ia impogsible to.doubt one word of
what he snid:as to his impnessnon at this moment, and as to his be-
lief of what.was his impression then.. But at the same time, when
you consider she nature.of the charge that a3 made ageinst him
—that it was a.simple, faalt+—s. ball that e had given, without the
leave of his.commending officer, amd not having stapped it at once
when, werd was-sent hilit fo dd 60 5. i%-was.4t the best a very simple
piece of business toexplaia, « It required .no Selomon to tell. Mr
Minchen what were the fapts, of the cage~+that ithe ball was not-ex-
actly stepped as the time} hpt it Was done as spon after as Dundennell
could possibly dississ the sompany,and the court, martial founded up-
on this in their verdict.~ ‘Whe beat thing that 2 man can do under any
such circumatances is to be padsive, and leave the cnnduchng of his
cage in thehandsof his.tounsel. When Lpractised in the Court of
Justiciary, many a man.would have hanged himself, ¥ believe, if I
had put adl: the -qupstiona he suggested ; .and the, most jndicious
thing that.a cliens canido ds 40 trupt.his defence to his mounsel, and
to interfers as liftle. a5 possible. But Dundennell did suggest
questions at the time whxch Mr Minchen considered as judicious,
and he acted upon them.
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. That being the case, in so far as the capacity of Dundon-
nell was concerned, I go back now to his early state at. Dun-
donnell, when under the charge of his father, and under the
tuition of Mr Kennedy, and the time he spent under Mr Ken-.
nedy at Aberdeen. The evidence of the Rev. Mr Kennedy is
there very strong indeed. In that evidemce you are told of the in+
capacity of Kenneth, and it must have been so in reslity, and not
taken up from after impressions and surmises. It must, therefore,
bave been the impression of both the Mr Kennedies at the time,
because we see that their testimony is corroborated by letters of the
father written at the same period. Now, in 1808, this gentleman
was about 19 years of age; and what can you think of 2 lad of 18
or 19, whose father, in writing to his elder brother, said that he
kept him at Aberdeen that he might be able to read and spell. Af.
ter this it is impossible to doubt that this man’s understanding was,
af least, greatly below par. The account that is given by the other
tutors at the time is also corroborated by the impression of his own
father. If you wish me to read to you any of the evidence of the
Kennedies, I shall do so ; but I am sure it has made a considerable
impression on your mind, and I shall take yaur wish whether I shall
read it or not.  (The jury replied ¢ No.”)

Naw, then, we come to a remarkable fact at Aberdeen—the story of
the intended marriage. The counsel for the defenders did no pretend
to deny that there was some foundation far the story ; but he gave it a
mostingenious turn, by saying it was invented by Dundonnell himself,
in arder to get ont of the restraint and tuition of Kennedy. Whether
it was so or not, can be butconjecture onthe part of any of us——for there
i8 no proof of it ; but it is no impeachment of Keanedy’s veracity.
He acted upon it, he.was afraid of it, at least, and there is real
evidence of this-in his letter to the father, which has been read.
Well, gentlemen, there is anotber circumstance of resl evidemce
arising out of this proof, that entirely corrobomtes Mir Kennedy’s
testinony. It seems that this peor young man, if he was going to
be married, does not seem to have had a distinct idea to whom he
was going to be married. The story he told to Mary Mathieson,
and which she communicated to Mr Kennedy, is, that the bride
was to be a Miss Forbes ; for she and Kennedy went to the house
of Miss Forbes, but did not find him. Besides, Miss Forbes was
privy to it ; for she said, “ It is not here that he is, but at the
house of Mrs Strachan,”—aad it is Miss Forbes that divects them
to that house. There is here a chain of circumstances which
amounts to real evidence ; for Kennedy did not kuow any thing
abont Mrs Strachan. It does not appear that he knew that Ken-
neth visited there ; and Miss Forbes could not have directed him
to that house, except she knew or heard that there had been some-
thing gaing on between Dundennell and Mre Affieck. Accord.
ingly, Mr Kennedy and Mrs Cheyne go to the house of Mrs
Btrachan ; and it is admitted that they found him there and took
him away. Took him away! A young man then of nineteen—
took him away under the arm like a child, and led him down stairs!
‘What would any young man of nineteen. say to conduct such as
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this ? He would szy to Mr Kennedy, “ Come in Sir, heré am I at
a party in a respectable man’s house, or, if you wont come in, I
wont go out. - Am Lto be told by you what Iam to do, or where I am
to go.”” . Would any young man, who had the spirit or common 'sense
of a young man of his age, have done or acted as he did? observe also
that he is carried away in such a hurry that his hat is left behind.
And here the testimony of Mr Kennedy is corroborated by Mrs
Strachan ; and the trifling difference betwixt them signifies nothing
in the case; Whether right-or wrong, Kennedy had placed most
" implicit belief in the story—for he instasitly confined Kenneth, end
sent him off next day with a confidential man to his uncle at Nairn.
8o much for Kenneth's capacity. S

After that he went inte the militia; and it is distinctly proved,
that whatever bevame of his understanding, he improved in his
habits .and' manners as far as a very uminformed mind could
go. As to the degree of learning at which he artived, it must
have been very small indeed. - The Rev. Mr ‘Finlay and 'ali
his other -tutors have told you, that they céould meke nothing -
of him-wthat he mever made any progress—-and -Mr Kennedy;
which was natural; wrote to his fatherthat < he'was rather better at:
his arithmetic’’-—that * he did not want sense”-—but that he was'
idle.” I think you can hardly suppese that Mr Kennedy, in writing
thus to the father, who was sufficiently awake to the mcapacity of
his son, would hurt his feelings by making any ‘further allusion to
that son’s imbecility. : S :

Then Kenneth settled at Seabank, after-leavittg the militiag
that certainly was a very foolish seheme. But that went prove
his incapacity or imbecility. Meny—msny 2 young laird “is
foolish and extra; t and spends more in his father’s lifetime than
he ought to do. If that were to be taken as & mark of capacity, it
would go very far to render -incapable most of the young lairds of
the country ; and, therefore, I' should have thought lttle of -that
circumstance had it stood alone. At that time he had coentracted
debts to the amount of £6600 ; but that marks nothing but ‘ettra-
vagance—and that is no mark, Goll knows; of ineapacity: - But
then you're told that at Seabank he first showed, to an’extravagant
degree, his fondness for poultry. - Now that, by itself alove, I
should have thought no mark of want of capacity. Every-man has
his peeuliar foibles and affections. One man loves horses and dogs
—another fowling and fishing—another golfing—snother, like my-
self in former days, archery——and so we all of us have our respective
amusements ; and, therefore, the mere number of poultry, even to
the amount of a thousand or more, might have existed, and proved
nothing. But it is not the mere love of poultry, but it is what is
sworn to-by a number of witiiesses—and' which you must' believe,
unless they are perjured in the most Wwilful manner—the way in
which he amused himself with them, that is extradrdinary. - It
has been sworn to you by several witnesses that he not only occu-
pied himself in feeding them, of which I should have thought no-
thing, but he laid- himself down in the dirt, and allowed them to
hop on him, feed on his person, and dirty his clothes ; and in short

Y
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they made almost a roesting post of him. S0 here you have a strong
fact sworn to, and about which it is impossible for the witnesses to be
mistaken, unless they perjured themselves beyond the possibility of
belief.. Think of the state in which the tailor found him when
taking his measure, who said .he was so dirty that he could not
handle him-wthat.he wished hifn to clean himself, and-he would not ;
and he was obliged to take his m¥asure the best way he could in
that state.

Then youare told also that at SBeabank he showed a great propen-
sity to believe in witcheraft, and in charms, and I don’t think that
was at all denied ; but then'it was justified by the assertion, that
everybody in the Highlands believed in these, and that it was so
extremely eommon as to be no mark of incapacity. That the lower
orders, and some of ‘the higher orders, may entertain such a belief,
I have no doubt ; but that it should be as common in the high as

“in the low orders, I do not believe. But still when we come to
talk of this man’s capacity, it is singular that the belief .in witeh-
craft and charms should be united in the.same person with the
love of poultry and.childish amusements. Take either by them-
selves, there is not much in them, but when you see two such cir-
cumstances together, it must be considered singular. But he seems
to have carried his belief very far indeed, in allowing an old woman
to tie strings about, his naked thighs, and to sew a particular kind of
stone into the waistband of his breeches, in order to produce particu-
lar effects. 'This is carrying belief in witchcraft a little farther than
1 ever heard of a gentleman in his rank having done. i

Then he is married, and you bave the contract of marriage
which was executed on that ocecasion. A Whether there be such
a form of contract in our style books, I know not. It is
long since I gave over taking my law .from style hooks; but
this only I ean say, that in the ceurse of my practice as a lawyer
I have revised some hundreds of .contracts, and in the course
of my experience a8 a Judge, I have had to judge of a-hun-
dred besides, at least a great number: but such a contract of
marriage I never saw in Scotland. I know that in great families
in England it is not uncommon in the husband to settle an annuity
on his wife during the marriage, under the name of .what is called
pin-money.; but I never heard of a-marriage in England, however
opulent the husband might.be, where pin money equal to more
than one-third of the income of the estate was allowed. We are

- told that it was not as pin-money, or having it at her own disposal,
that this settlement of L.500 a-year was made on Mrs Mackenzie,
but that it was with a view to secure a-suitable: provision not only
for Mrs Mackenzie but for Dundonnell himself, that the settlement
of L.500 a-year was made—an arrangement. deemed. necessary, it
is said, in consequence of his extravagant habits. . If this was the
case, it was an ingenious contrivance of the agent here, who had
no authority whatever by the instructions of Dundonnell, and which
did not originate in his mind. I am surprised that this circum-
stance was not noticed. You have the note of instructions, which
are holograph of Dundonnell. Now, what is his direction ?
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¢ My wife to have no more from the rents than L.400 in case of children, a
hundred more if none.” .

These are his imstructions for a jointure, and a jointure only ;
and there is not the least evidence of the smallest communication
having passed between him and his man of business, other than
these instructions on the subject, till you find the contract drawn
out. Instead of this jointure, he is bound !

¢ To make payment to the said Isabella Roy. his promised spouse, yearly,
and each year during all the days of her life, net only during the sybsistence of
the present marriage, but after his, the said Kenneth Mackenzie’s, decease, in
case she shall survive him, and there being issue existing of the present marriage.
But which restricted sum shall be again extended to ‘the foresaid smnuity of
L.500, in case of the death of all the children of this marriage, dulilghatﬁfe.
the said restriction or inorease respectively to become paysble at the first term of
‘Whitsunday or Martinmas ther, 5,and that free and exempted from all burs
dens and deductions whatsoever.”

Now, here is evidence of the way in which this gentleman’s
men of business treated his instructions, and how they menaged
the deeds for him. How it would have been effectual had it come
into contact with the creditors, is a doubtful point. But it is no-
thing to the purpose; here are his instructions for a jointure ma-
nufactured into an obligition during the whole subsistence of the
marriage ; and it is a curious fact, that Mr M‘Bean, the agent in
the contract of that marriage, goes directly in the face of these in-
structions. '

Now I come to that part of the case, where, if T had been
sitting as sole judge, and the' determination depending upon ine,
I should have begun and ended—I mean to the concoction and
manufactire of the'deeds; and the first thing here to be no-
ticed is, that the very first appearance of these deeds in the me-
morandums or scrolls is in the hands and person of Roy, the de-
fender. Now, here I must state to you, as was forcibly stated by
the Dean of Faculty, that the law has an extreme jealousy of the
interference of any party materially interested in a deed, in the
concoction of that deed, and especially if that person be a man of the
law, and in the confidence of the testator. I do not remember the
opinion of Lord Braxfield, and President 8ir Islay Campbell, in the
case referred to by the Dean of Faculty, but well I remember that
most acute and able Judge, Lord Braxfield, stating in another
case after it had been determined by the Court of fifteen Judges,
that he never knew a will to stand good that a writer or & lawyer
cooked for himself. Let us see what' is the account given of the
manner in which Roy received these instructions. -

¢ The defender's "intercourse, in the meanwhile, with Dandonnell, was nei.
ther frequent nor exténsive. He scurcely knew him previous to his sister’s mar-
riage, and it was only in the course of a short visit in.autumn 1819, two years
after, that thay could be said to bave become acquainted. Except upon this oc.
casion, and for a few days in each’ following autumn, and in spring 1822 and
1824, they never personally met.”

Then what cioes he say (= -
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¢« 1t was in the eourse of that firat visit, in 1819, that Dundonnell put into the
defender's hand a written note of instructions, which he directed him to transmit
to Mr /Eneas M‘Bain, the*.his agent, containing the heads of a settlement of his
estate in entail, in favour of the heirs of the marriage, then of the defender and
other hefrs substitute, under burden of his wife’s liferent; and certain legacies and
pravisionss Nothing could have been mere unespected to tho defender than this
commwnication.

Now, it is singular that this gentleman, who was so rooted and
obstinate in his resentment, was so very sudden in his affec-
tions ; for supposing him to have the fixed intention of disinherit-
ing his brother and his family, is it not strange, that inthe course
of this short visit, hardly acquainted with Mr Roy, he took such
an affection for him as to make him his heir in preference to the
other numerous acquaintance that he had in his own neighbourhood,
and among his own clan and kindred ? 1 say nothing of the indeli-
cacy of Mr Roy in permitting himself to be his mouth-piece on that
subject. I he gave him such a paper of instructions, Mr Roy should
have said, I can have nothing to do with it ; in the first place, it i
most indelicate for me to interfere with it ; and, in the second place,
it will vitiate and taint the very act you are-going to do. Instead of
that, he takes the paper, and transmits it to M‘Bean, who receives
it certainly without any authority from Kenneth, and he must have
taken it on the word of Roy alone, but this is of little consequence.
Mr Macbean acted with great propriety and honour, and refused to
execute the settlement ; he thought it right and proper, if Dun-
donnell chose it, to execute a settlement, but he made it in favour
of the natural heirs ;3 and so returned the scroll to Dundonnell ;
and we hear that Dundonnell was exceedingly offended at the al-
terations, although he took no offence at the alterations made in
the marriage contract. There the matter rested ; there the mat-
tet might have rested, and for any thing you or I can know, there
it would have rested, if Roy had not interfered again. It is stated
to have been Roy’s wishes, and his remonstrances, and his advice
to Dundonnell, seconded by the advice of his master, Mr Macbean,
that the estate should be allowed to go, failing the heirs of his mar-
riage, to the families of his brother and brother-in-law ? 'What oc-
casion, then, had Mr Roy to thrust himself into this matter any
more ? If he wished the estate to go to the pursuer, why, then,
Dundonnell had the scro}ls of a deed to that effect ; and if he did
not execute a deed, the law declared that it should go in favour of
his brother and his brother’s family, and, therefore, if Roy was
sincere in his wishes, why did he not let the matter rest where it
was ? Dundonnell might have sent back the deed to be extended,
or have got any writer at Dingwall or Inverness to extend it, and
ke could have executed that deed which Roy tells you was the de-
sire of his heart ; and if he did not, the law carried the estate as
Roy wished it to go. But after waiting some time, Roy- thrusts
himself into the business again, volunteers to write to Dundonnell
to tell him that he finds he has not executed the settlements—re-
minding him of the precarious nature of human life, and that he
was liable to sudden attacks, and thercfore he ought to exeeute his
settlements. Roy puts the machine in motion again—there he is
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again the instructor of a settlement by a man whom he'tells you
was rooted in his aversion to his brother, offended at Mr Macbean
for not wishing to give the estate-to Roy, and determined to do so.
Strange conduct indeed if Roy was serious in his -wish! What
business had he to interfere? The thing was' already in the best
possible train to accomplish his wish. There was a‘deed to be exe-
cuted in favour of Thomas, and if not executed, the law carried the
estate to him.

In consequence of this, Dundonnell is again set in motion,
and new instructions are given to Macandrew; and strange to
say, here you have Roy present again at the deliberation. For
it is in evidencc that while Macandrew and Dundonnell were con-’
versing about this settlement, the wife came into the room, and
Dundonnell said to her, ¢ Isabella, we are on business ; go you
away.” Then came Roy, and he seems to wish to retire,gnt Dun-
donnell calls him back, and tells him he is about his seftlements,
and he accordingly comes into the room. What passed we cannot
know ; but there he is personally and palpably present at the con-
coction of these new instructions which were to convey the estate
to himself. Here we see that hitherto not one step was taken in
the preparation of these settlements in which Roy was not concern-
ed, and an active party, doing that of which the law is so jealous—
the interferencc of a party interested in the deed, and the prepara- -
tion of it—and that party a man of the law in the confidence of the
testator. Macandrew said that Dundonnell had corrected Mac-
bean’s scroll partly before he saw it, and partly in his own presence.
‘We have no account that Roy was sent out of the room, and there-
fore it must be presumed that these instructions were made also
in his presence. And here, strange to say, as was pointed out by
the Dean, Macandrew imitates the conduct of Macbean, and takes
upon him to make an alteration in the deed, not authorized by the
instructions he had received ; for in the instructions I think it is
stated that the legacy to Roy was only to be 1..1000 payable at his
death; but the deed gives him-L.2000, payable three years after
that event, with interest. I know that in an ordinary case where
no such question as this arises, it is undoubted law that you are
not entitled to look back to previous instructions, because the law
presumes to the last moment that a man may alter his mind—but
we are talking here in favour of a party concerned, and the manu-
facturer of the deeds ; or at least he interferes infinitely more than
a party is allowed in law to do. 'Then in the instructions sent by
Dundonnell, and tested and witnessed, there is a note of the lega-
cies, in which the legacy to Campbell is not included : but in the
deed there is a legacy to Campbell—a farther alteration in these
instructions. 'Then as if Roy had actually been intending that all
these things, apparently done for him, should ultimately tend to
prevent the estate going to himself, he comes on the stage again—he
contrives, most foolishly and absurdly for himself, to be at Dundon-
nell when the deeds are exécuted. Not one stepis takenin the pre-
paration, progress, or execution of these deeds, in which Roy is not
more or less implicated—he kept out of the way to be sure when they
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were executed—he and Macandrew went away on some expedition,
and it is stated that they were absent one night, and atleast part of two
days—and yet I dont see how that could well be, because Manford
and Macandrew swear that they bad a distinct impression that the
deeds were positively compared by Macandrew. How does that
accord with their absence ? I dont see how these two facts accord
with each other. That the deeds were compared by Macandrew,
is doubtful, and he may be mistaken ; but be that as it may, the
deeds.mhe are extended by Manford, the clerk or apprentice of Mac-
We

.Now, Macaandrew was in the confidence of Roy, and he
had previous communication with him about these settlements, be-
cause there is produced a letter from Roy to Macandrew, dated Jst
October 1819, in which he says that he told Dundonnell that he
had s to Macandrew about his settlements; and just before
this, Alr®Macbean and Roy had agreed among themselves that
Macandrew should be factor on the estate of Dundonnell. There-
fore, I say that Macandrew is to be considered here, not only as
the agent of Dundonnell, but the confidential agent of Roy the de-
fender also; and it wont do to say that he kept out of the way, and
that the deeds were extended by Manford the apprentice—the
master and clerk or apprentice are one and the same.

We now come to the execution of the deeds. Manford
swears, and I daresay it is a fact, that he went in search of
another witness, and brought in Frazer. Now, Macandrew was
obliged to admit, that although he had no conversation with
Roy an the subject, Roy must have known something about it. It
is hardly possible to suppose that he did not know, when he saw
Macandrew coming up with the array of stamped paper ; and when
he went away, leaving Manford in the house with the stamped paper,
it is no great stretch of charity to suppose that Roy was well aware
of the deeds. If he was aware of what was going on, then he should
have remonstrated. But did he call in any of the family or friends of
Dundonnell? Did he call in his sister to back him, and say,
“ Good Heaven, my dear sister, what is going on here P—is this
man going to execute this insane deed in my favour ? I have re-
monstrated against it ; Macbean has remonstrated; and yet here
are Dundonnell and Manford, with -stamped paper, ready to exe-
cute it—let us try to prevent him from being guilty of. this piece
of injustice.” No such: thing. Roy is perfectly passive; he is in
the neighbourhood, and in the house, privy, as Macandrew sup-
poses, to what is going on, and he allows the deeds to be extended
and executed in his favour.

Then comes Manford’s account and his diary. There is nothing

uncommon in keeping a diary, and nothing particular ; but what is .

the entry inthe diary ? It stated that, after the execution of this
deed, he had a very pleasant conversation with Roy; that he was
much obliged to him, and that he had great hopes and expectations

from him, and so on. And then he tells you that, in case any after

question should arise  upon the subject, and in case Fraser should
be called on in regard to the execution of these deeds, he
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advised Fraser to taske a memorandum of the circumstance ;
and he mentioned, as one of his .chief reasons, that this was the
first deed he had seen witnessed by an umeducated countryman.
Very likely he supposed that Fraser was so, but Fraser by no means
appears to be $0; for bis memorandum.is well written, and well
spelt, excepting one word, the ‘word upprored, which: has-one p in-
stead of two. Manford told.him to take &8 memorandum of the
deeds which he had witnessed ; and what is the memorandum that
Fraser takes ? it is, that he had witnessed ' the execution of twe
tstle-decds. Fraser was not so far uneducated that he could have
mistaken a title-deed for a settlement. He positively stated that
he thought he saw at the head of the deeds, when leaning over the
chair of Dundonnell, the word ¢ title-decd™ written ; and it was
that circumstance that made- him put title-déed into Lis memorarn-
dum ; thatis an extraordinary circumstance—a very extraordimary
circumstance. How he came to see, or thought he saw, that writ-
ten on the top of the deeds, it is impossible to know. He says'new
that he rather thinks he was mistaken, but he was not mistaken
when he put that down in his memorandum. Then there is an-
other extraordinary circumstance. Manford swears that Fraser
came in only after Dundonnelt had commenced, and was in the act
of signing the deeds, at least the first deed ; and yet although Dun-
donnell had begun to sign the deed without Fraser being present,
or knowing about the matter, Manford swears that when he
did come m, Dundonnell proposed that it should be read over
to Fraser. A strange inconsistency is this, and betrayed a com-
plete ignorance of business, in the first place, going to sign the deed
without the witness being present, and again that the witness should
hear it read over. This the law requires only in the case of 2 blind
man executing a settlement. You yourselves, gentlemen, have,
no doubt executed deeds, and you would never think. of inform-
ing the witness whether it was a deed of settlement or mnet.
And what is still more extraordinary, is, that dlthough Dundonnell
had been told that it was not necessary, he actually made the
same proposition at the signing of the second deed, which is not
a great proof of the capacity or memeory of Dundonnell.

ow, gentlemen, I am drawing to a conclusion, and I repeat to you
what' I have said before—if I had been to determine this case
according to my own judgment, I should have begun and ended
with the manufacture of these deeds and the part that Roy took
in them ; for if Mackenzie of Dundonnell had had twice or ten
times the capacity that he had, I think there was here inter-
ference on the part of Roy in the concoction of the deeds in his
own- favour, that would have vitiated them. Aw to what pass-
ed afterwards, I shall not say one word—it can neither make
matters better -nor worse. After these observations from me,
which I think may be of nse, it is for you to consider the question.
Remember it is for you ultimately to determine this case, and not
me. You will consider what I have said, but give it no more
weight than what you think necessary to give it. If you are of
opinion, on taking the whole circumstances together, that the
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capacity . of Dundonnell such as he had, and the interference of
Roy, such as it was—taking all these circumstances together, if
you think that they cannot be considered as the genuine, pro-
per, and legal deeds of Dundonnell, you will find for the pur-
suer ; but if, on the contrary, you think there was no improper
interference on the part of Mr Roy, and that there was capa-
city on the part of Dundonnell, you will find your verdict ac-
cordingly.” Gentlemen, I am sure, that, after the attention you
have given to this case, be your verdict what it will, it cannot
but be satisfactory to the country; for if ever a case was ably
managed on both sides, and deliberately considered by a jury, it is
this.

The jury retired at twelve o’clock, and at half-past two the
Lord Chief Commissioner received their ¢ VERDICT ¥OR THE
Pursver,” which was hailed by the aundience with strong
marks of approbation. His Lordship returned thanks to the-
Jury for his learned brother and himself, for the patient atten-
tion which they had given to the case; and stated that their
verdict was agreeable to the opinion which his learned brother and
himself had formed.
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