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PREFACE.

ill pi't'pariiii;- this work my object lias been, not to ]n-esent with

annotations th( Sfatiite Law of jN'ew Jersey on Corporations for

the use merely of members of the Bar, but to give in convenient

form to Those interestefl, both lawyer and lavnian, a hand-book of

Kew Jersey (Jor])oration Law. Had the former been my object,

there wonld hardly have been an excnse for my effort, as the splen-

did works already ]mblished a])]iarently cover this field. Bnt ex-

perience with tbe ]n'actical work of organizino' and managing cor-

]3oratioiis, as well as my association Avith the Department of State,

have indicated that something more is wanted.

The bnsiiicss man, and even the hiwyer whose ]n'actice has not

made necessary s])ecial stndy of this branch of law, find the larger

books both too c<1mprehensive and too technical, and they have

asked that the story be told in fewer words and in simpler lan-

guage. This I have undertaken to do. I have arranged in narra-

tive form tlie story of the legal ]irocediire affecting corporations

from their coiice]ition to their dissolution. Listead of following

each section of the text of the Act with annotations, I Lave divided,

the story into chapters arranged in conformity with an analysis,

which 1 trust will b(^ tV)uud sufficiently clear and couiplete to enable

those who are associated Avith Xew flersey corporations, readily to

ascertain not only their rights but their duties in conni'ction there-

with.

The ado])tion of this style has made necessary the omission of

uuiny cases which uiight ])ro|)crly lunc been cited, but it is hoped

that this omission has been uiorc than i-c]tlaced by the narrative

ari-augemeut. In addition, in discussing the nature and th(>ory

of C(»r|)orations, the various legal and ])o])ular concei)tious and clas-

. sificalions of corporations, and the view taken of cor])orations by
\hc Legislature of JN'ew Jersey, have been brietly reviewed.

iii



iv PREFACE.

The narrative is followed bj the text of the General Act and the

various amendments and supplements, and also the several sections

of ihe Annual State Franchise Tax Law applicable to business cor-

porations. The Statutes have in all instances been cross-referenced

with the narrative. In addition, a set of forms and precedents has

been added which it is believed is sufficiently complete to meet the

wants of the ine(ir]:)orating public.

In the ])reparation of this work I am indebted to Edward O.

Clark, of the New Jersey Bar, and Frank Transue, Chief Clerk

of Corporations in the Department of State, for much ^'ah^ab^e as-

sistance aud many excellent suggestions.

I^EWAiiK, April 1st, 1912.

J. B. E. SMITH.
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Constitutional Provisions Respecting

Corporations.

AETIOLE 1.

19. jSTo county, city, borough, town, township or village shall here-
rlter give any money or property, or loan its money or credit, to or in

aid of any individual association or corporation, or become security
for or be directly or indirectly the owner of any stock or bonds of any
association or corporation.

20. No donation of land or appropriation of money shall be made
by the state or any municipal corporation to or for the use of any
society, association or corporation whatever.

ARTICLE IV.

Section VII.

3. The legislature shall not pass any '"' '- '* law impairing the
obligation of contracts, or depriving a party of any remedy for en-
forcing a contract which existed when the contract was made.

&. Individuals or private corporations shall not be authorized to take
pj'ivate property for public use, without just compensation first made to

thr^ owners.

11. The legislature shall not pass private, local or special laws in

any of the following enumerated cases, that is to say :

'''" * * Grant-
ing to any corporation, association or individual any exclusive privi-

lege, immunity or franchise whatever. Granting to any corporation,

association or individual, the right to lay down railroad tracks. * * *

The legislature shall pass general laws providing for the cases enumer-
ated in this paragraph, and for all other cases which, in its judg-ment,

may be provided for by general laws. The legislature shall pass no
special act conferring corporate powers, but they shall pass general

laws under which corporations may be organized and corporate powers
of every nature obtained, subject, nevertheless, to repeal or alteration

at the will of the legislature.

ARTICLE X.

1. All writs, actions, causes of action, prosecutions, contracts, claims

and rights of individuals and of bodies corporate, and of the state, and
all charters of incorporation shall continue, * ^ * as if no change

had taken place.

(1) 1





GENERAL ANALYSIS.

OHAP. I. NATUKE AND THEORY OF INCOEPORATION.

I. What is a Corporation.

1. Common law idea.

2. Roman idea.

3. Mr. Taylor's definition.

4. Legislative sanction for legal relations.

5. Conception of a mechanical device.

6 American idea.

7. The co-operative idea.

II. Kinds and Classes of Corporations.

1. Difficulty in classification.

2. Development of the corporate idea.

0. Blackstone's classification.

4. Corporate develoiameut since Blackstone's time.

5. Sole and aggregate corporations.

G. Ecclesiastical and Eleemosynary bodies.

7. The civil corporation.

8. Difference betvs^een the state and the minor political corporations.
9. ISTew Forms of corporations.

10. A broader classification.

11. The structural or economic division.

12. The civil or functional class.

IS. Objections to this classification.

14. Cause of corporate evil.

.15. The remedy.

III. View of Corporations Taken by Citizens of New Jersey.

1. The idea of personality.

2. Doctrine of Laissez Faire.

0. True statement of New Jersey's legal corporate policy.

4. New Jersey Corporation Laws not lax or evil.

CHAP. IL PURPOSES AND OBJECTS.

I. Purposes Under General Act.

1. Incorporation under special act prohibited.

2. Various general acts applying to coi'porations of a class or kind not
prohibited.

(3)



4 Genekal Ajstalysis.

3. Rule as to selection of act under which to incorporate,

•i. Formation of certain corporations under "General Act" expressly pro-

hibited.

5. Certain corporations operating without the state.

C. Cremation companies.

7. Specific general acts prohibit formation under "General Act."

II. List of Acts Under Which Corporations May be Formed for

Specific Purposes.

III. Objects Stated in Certificate of Incorporation.

1. Objects not limited.

2. The certificate of incorporation is a matter of public record.

3. The certificate of incorporation is evidence as to third parties.

4 Certificate of incorporation a contract; equivalent to a grant.

IV. Fraudulent Objects PRoriiBiTEb.

1. Promoting or conducting for fraudulent or unlawful purposes, a

crime.

2. Persons so promoting or conducting guilty of misdemeanor.

3. Cliarter grants in defiance of any law of state or congi-ess are in-

valid.

CHAP. III. PEOCEDURE IN ORGANIZING AND CONDUCT-
ING CORPORATIONS.

I. Determining Under What Act Corporations Shou-ld Be Organized.

TI. Number of Incorporators and Qualifications Necessary to Or-

ganize a Corporation Under the "General Corporation Act."

1. Three or more natural persons may become a corporation.

2. Incorporators must be of full age.

3. Residence of incorporators.

4. At least one share of stock must be subscribed for by each incor-

porator.

III. Official Recognition of Corporations.

1. Filing certificate.

IV. Acts of Incorporators and Promotors.

V. Execution of Certificate of Incorporation.

1. Orderly procedure.

2. The certificate of incorporation is a contract.

3. Desirable features to include in certificate.

4. Registered agent.
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VI. Authentication and Record of Certificate.

1. The certificate shall be proved or acknowledged.

2. Who may take acknowledgments in New Jersey.

6. Who may take acknowledgments out of New Jersey.

4. Proof may also be by subscribing witness.

YII. Corporate Existence Begins.

VIII. First Meeting of Incorporators.

1. There are three methods of calling.

2. Where held.

0. Matters to be considered.

IX. Manner of Conducting Meeting.

1. Stockholders' attendance; proxy.

2. Orderly procedure.

C. Minutes of meeting.

X. By-Laws.

1. Should be adopted at first meeting.

2. Who may make,

XL Corporate Eecords.

1. Duty of keeping.

2. Stock and transfer books as evidence.

3. Corporate books are the primary evidence of membership.

XII. Proxy.

1. Absent stockholders may vote at all meetings by proxy in writing.

2. There is no prescribed form or formal execution.

3. It is not necessary for a proxy to be under seal.

4. Attendance voids proxy.

5. Revocation in part.

G. No proxy may be voted on after three years from its date.

7. The pledgee of stock may vote same by proxy.

XIII. Incorporators Synonymous ayith Stockholders.

XIV. Certificate of Payment of Capital.

1. LTpon the pajonent of each installment of capital and of every in-

crease thereof.

2. The certificate must be filed within ten days after such payment.

XV. Liability of Officers for Failure to File Certificate.

1. When action may be brought.
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XVI. Amendments and Changes.

1. lucorporators may amend certificate of incorporation before pay-
ment of capital.

2. Fee of secretary of state; how computed.
3. Amendments and changes after organization.

4. Orderly procedure.

5. Fee of the secretary of state.

G. Amendment cannot abrogate stockholders' rights.

7. The authorization of the creation of new stock.

8. Change of business.

9. Increase of capital.

10. Change of location of ofiice by directors.

XVII. Amendments by Corporations Formed Under Other Acts.

1. Corporations included in this section.

2. Stockholders' rights not abrogated by this section.

XVIII. Change of Location of Office.

I. The General Corporation Act provides two different methods.

XIX. Decrease of Capital.

1. How effected.

2. Publication of certificate.

3. Directors are jointly and severally liable.

4. Liability of stockholders.

5. No reduction in taxes.

6. Reduction of franchise tax.

7. A corporation may purchase its own stock.

8. Distinction as to methods of decreasing.

9. As to the distribution of assets consequent upon reduction.

10. Redemption of preferred stock.

11. As conditions precedent to the retirement or redemption of preferred

stock.

12. Consent of two-thirds in interest of each class of stockholders.

13. The holder of such preferred stock must also consent.

14. Constitutionality of act sustained.

15. A holder of common stock cannot question the plan.

XX. Unlawful Reduction of Capital and Unlawful Dividends.

1. The surplus or net profits the only funds from which dividends may
be made.

2. Liability of directors; exceptions.

3. Dividend's paid out of capital are in effect reductions of stock.

1. Right to waive recovery.
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XXI. Voluntary Dissolution.

1. It is one of the powers.

2. Orderly procedure.

3. Duty of directors to call meeting.

-1. Dissolution does not actually occur until each and every one of the

statutes have been carried out.

5. Provisions of sections as to winding up.

XXII. Stockholders' Meeting.

1. Manner of conducting may be determined by certificate or by-laws.

2. Quorum.
3. These meetings should not be confused with first meeting of incor-

porators.

4. All stockholders' meetings must be held at principal office in this

state.

6. Directors' meetings may be held outside of the state if the certifi-

cate of incorporation or by-laws so provide.

6. Notice of annual meetings.

7. Notice of special meetings.
8. Extraordinary matters must be mentioned in notice.

9. Matters considered extraordinary.

10. Rule as to notice of election of directors.

11. Stockholder's duty to give company his address; effect of stockhold-

er's laches.

13. Notice of meeting may be waived by stockholders.

13. As to informality in the manner of calling or giving notice of meet-
ings.

14. Voting at meetings not held as elections.

15. Calling of meeting by three stockholders.

16. Notice of such meeting.

XXIII. Election of Directors.

1. Number; qualifications; tenure.

2. Directors may be classified.

3. At least one director must be an actual resident of New Jersey.

4. Directors cannot change time of election.

5. Directors cannot deprive stockholder of rights.

6. Stock and transfer books must be kept at registered office.

7. Alphabetical list of stockholders.

8. Penalty for not making list.

9. Eailure to produce list does not invalidate election.

10. Right of a stocldiolder to vote, does not depend upon his name be-

ing contained in the list.

11. Method of voting.

12. The poll must remain open at least one hour.

13. Persons receiving greatest number of votes shall be directors.

14. Quorum at elections.

15. When election must be held.

IG. As to votes cast for a candidate who is ineligible for the office of

director.
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XXIV. Cumulative Voting.

1. Permitted only when authorized.
2. Cumulative voting means.
3. Its effect.

XXV. Eeoulatioks as to Votixg.

1. Number of votes to which a stockholder is entitled.
2. No proxy may be voted on three years from its date.
3. No share to be voted on which has been transferred within twentv

days nest preceding- election.
4. As to voting by proxy.
5. As to voting qualifications of stockholders.
6. No provisions for voting pools or trusts.
7. When they may be created.

XXVI. Votixg Powers of Executors and Trustees.

1. Formal transfer not necessary.
2. Foreign executors are within the meaning.
3. Hypothecated stock.
4. Disqualification to vote stock cannot be removed by hypothecating

it as collateral.

5. Determination of whether transfer is complete or in pledge.

XXVII. Stock op a Corporation Held by Itself Not to be Voted Upon.

1. Power to purchase stock implied.
2. Hypothecation does. not empower pledgee to vote.
3. Lien on its own stock cannot be acquired.

XXVIII. Directors Shall be Stockholders.

1

.

Director ceasing to be bona fide stockholder shall cease to be director.
2. Certificate of incorporation or by-laws may determine qualifications

of directors.

3. Director must accept ofiice.

4. Company's books not conclusive with respect to qualifications of
director.

5. Director de facto.

6. Ineligibility.

XXIX. Stock Books to Determine Who May Vote.

1. In case of discrepancy, transfer book shall control.
2. As to inspectors of election.

3. Candidates for director cannot act as inspectors.
4. Inspectors cannot pass upon eligibility of candidates.
G. Inspectors' duties.

(5. Inspectors should take oath.

7. Provision for election when not held on day designated.
8. Failure to elect directors works no forfeiture.
9. Notice of special- meeting for election of directors.
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XXX. Supreme Court May Summarily Investigate Complaixts
Touching Elections.

1. Application for relief maj be made by any person who may be

aggrieved.

2. Stockholders have a standing in court.

3. Ballots cast at separate polls.

4. Technical violation without fraud.

5. Unconstitutionality of act giving chancellor power of summary
investigation.

XXXI. Annual Eeport to the Secretary of State.

1. When to be filed.

2. Authentication.

3. This report must show.

4. Certain corporations excepted.

5. Penalty for failure to file.

6. Ineligibility of directors for office; exception.

7. Service of process when report is not filed or agent vacates office.

8. Registered office may be given as stockholders' address.

9. All reports, &c., to contain location of office and name of agent.

10. All certificates, &c., to be in English language.

CHAP. lY. NAME.

I. Eight to Name.

1. One of the powers.

II. Mode of Acquiring jSTame.

1. A corporate name may be acquired by usage.
2. Other modes of acquiring.

3. As to the right to use one's surname.
4. Inquiry at the office of the secretary of state.

III. Misnomer is General.

1. Does not defeat grant.
2. A contract is not void.

IV. Unauthorized Assumption of a Corporate Name.

1. Eemedy by injunction.

2. Infringement of personal right.

V. 'Name Not to be Similar to One Already in Use.

1. Corporation may be restrained.

2. It is not necessary to show that damage has already been done.
3. Application for restraint must be prompt.
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4. Foregn corporation may complain.

5. Corporation's own acts considered.

6. The essential inquiry in all cases.

VI. Corporations May Change Name.

VII. Name to be Stated in Annual Report.

1. Applies also to foreign corporations.

VIII. Name to be Displayed.

1. At principal office.

2. Penalty.

IX. Certain Words Not to be a Part of Name.

CHAP. V. LOCATION.

I. Location of Principal Office.

1. New Jersey laws specific with respect to legal domicile of its cor-

porations.

2. Registered agent in charge.

3. Corporate records and stockholders' meetings.
4. Foreign corporations.

II. Change of Location.

1. The act provides for two methods.

III. Change of Location by Directors.

1. This method is the one generally employed.
2. The procedure.

IV. Annual Report.

1. That evidence of location may at all times be available.

V. Every Certificate Must Give Location op New Jersey Office.

1. All I'eports and statements are also included.
2. To insure compliance with this provision.

3. Registered ofiice deemed to be ofiice and address of officers, direc-

tors and stockholders.

4. Notice sent to such office sufficient notice to officers, directors and
stockholders.

5. The registered office may be given as the post ofiiee address of the
directors, officers, incorporators and stockholders.
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CHAP. VI. POWEES.

General Poavers.

I. To Have Succession by its Corporate Name.

1. Perpetual unless limited.

II. To Sue and Be Sued in any Court of Law or Equity.

1. By implication a corporation has power to compromise suits.

2. A corporation may be sued on an implied contract.

3. May be sued for malicious prosecution.

4. May be sued for trespass.

5. May be sued for libel.

6. Indictable for keeping disorderly house.

7. Malice and evil intent may be imputed.

S. M!ay maintain suit for libel.

9. Liable for torts.

10. Action of ejectment lies against.

11. Ultra vires no defence to action in tort.

12. May hold as tenant from year to year.

13. Stockholders suits on behalf of the corporation.

14. Eegarding contracts of estoppel.

15. As to necessary parties and pleadings in stockholders' suits.

III. To Make and Use a Common Seal and Alter tite Same at
Pleasure.

1. Common law idea abrogated; present rule.

2. A corporate deed must be under seal.

3. It is not necessary that the impression be upon wax.
4. Seal of a private corporation must be proved by testimony.
5. Presumption of authority.

6. Proving of a corporate deed.

IV. To HoLD^ Purchase and Convey Eeal and Personal Property.

1. Text of statute.

2. Limitation as to amount removed.
3. Direct proceedings necessary to contest right.

4. May hold title in fee simple.

5. Implication of power.
6. Legislative grants to private corporations strictly construed.
7. Corporations presumed to contract within their powers.
8. Eight of foreign corporations; exceptions.
9. Corporation may lease property and franchises ; exceptions.

10. Corporation may purchase shares of its own capital stock.
11. Eight to mortgage.
12. Usual procedure in mortgaging corporate property.
13. Chattel mortgages.
14. Wliat lien of chattel mortgage may cover.
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15. Where mortgagor remains in possession.

16. Mortgage of goods to be thereafter acquired by mortgagor.

17. The assignee of a mortgage.

18. Effect of express provision in chai-ter.

19. Effect of defective mortgage upon rights of parties in interest.

20. As to foreclosure of mortgages.

21. Power to hold, purchase, mortgage and convey property outside

the state.

22. Mortgaging property and franchises upon reorganization.

23. No statutory limitation as to amount of indebtedness.

24. Classification of bonds.

25. Negotiability of bonds.

26. Bonds being negotiable securities, may be made the subject of pledge.

27. Title of mortgage bonds payable to bearer.

28. Holders of mortgage bonds have a lien relating to the time when
mortgage was recorded.

29. As to guaranteeing securities of another corporation.

30. Insolvency at the time of issuing bonds secured by mortgage.
.

V. To Appoint Officers and Agents.

1. Text of statute.

2. Necessity of corporation acting through officers and agents.

3. General practice as to appointment of ofiicers and agents.

4. Servant or agent need not be appointed under corporate seal.

5. How authority may be conferred.

6. Authority of corporation to appoint co-extensive with that of indi-

vidual to appoint.

7. Acts of de facto ofiicers.

8. Estoppel.

9. Failure to elect at time designated will not work dissolution of

corporation.

VI. To Make By-Laws.

1. Text of statute.

2. Power to make.
3. Matters to be regulated by by-laws.

4. When by-law may be set aside.

5. Validity of by-law a question of law.

6. By-laws bind members only and do not effect third persons.

7. Distinction between' a by-law and a regulation.

8. Is by-law a contract ?

9. By-law cannot enlarge the powers of a corporation.

VII. To Wind Up and Dissolve Itself.

POWERS ADDITIONAL.

1. Powers limited to those conferred.
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VIII. Power to Contract and Create Indebtedness.

1. Unanimous consent does not validate invalid contract.

2. Ability to contract as natural persons.

3. Presumed to contract within powers of their charters.

4. Directors' power to contract.

5. Exceptional contracts.

6. Construction of grants.

7. Public grants strictly construed.

8. Indebtedness not limited by statute.

9. A manufacturing corporation has no authority to give accommoda-
tion paper.

10. Guaranteeing securities of other corporations.

11. Rule as toi idtra vires.

12. Estoppel to plead ultra vires.

13. Ultra vires acts may be restrained in equity at the suit of the at-

torney general.

IX. Powers Prohibited.

1. Express prohibition.

X. Torts.

1. General statement as to liability.

2. Pertinent inquiry when liability for torts of agents is charged.

3. Liability for punitive damages.
4. Torts affecting public interest.

5. Ultra vires no defence.

XL Crimes and Criminal Prosecutfons.

1. Destruction of corporate records.

2. Fraudulent purposes.

3. Fraudulent representations.

4. Criminal procedure.

5. Subject to indictment.

XII. Power to do Business "Without the State.

1. Statutory sanction necessary.

XIII. Powers Limited by Eepeal.

1. Eepeal of charter.

2. Amendment or repeal of Act.

3. Impairment of stockholders' rights.

4. Power of legislature limited.

XIV. Certain Corporations Kay Take Stock and Bonds in Other
Corporations in Payment for Labor and Materials.

XV. Corporations May Hold Stock and Bonds of Other Corporations.
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CHAP. VII. CAPITAL STOCK AND DIVIDENDS.

I. Nature of Capital Stock.

1. Distinguished from, value of corporate property.

2. Value may be determined with reference to value of corporate >

property.

3. Not synonymous with "property of corporation."

II. Amount of Capital Stock Necessary.

1. Capital stock not limited.

2. Separation of classes of stock.

III. Power to Issue Stock.

1. This power cannot be assumed.
2. As to when stock is actually issued.

3. Stock once issued remains outstanding until retired and cancelled.

IV. Nothing but Money Shall be Considered as Payment of any Part
of the Capital Stock Except Stock Issued for

Property Purchased,

1. Construction of statutes.

2. Rule when stock has once been issued for property purchased.

3. Valuation and proof of value in the case of mining property.

4. Full paid stock issued at an admitted over-valuation, but without
fraud.

5. Stock issued as a bonus.
6. Proof of value,

7. Good will of a business is property for which stock may be issued.

8. Letters patent.

V. Corporations May Take Stock and Bonds of Other Corporations
in Payment for Labor and Materials.

1. Construction of statute.

2. Where rights of creditors are involved.

3. As to power of railroad company to issue its entire stock to a con-

struction company for the building of road.

VI. Corporations May Hold Stock and Bonds in Other Corporations.

1. Power to exercise all rights and privileges of ownership.

2. Limitation of power.
3. Power may extend to the organizing of and holding stocks of cor-

porations in other states.

4. Shares of one corporation held by another may be voted by duly
authorized proxy.

5. Where there is an issue of stock for stock of another corporation.
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YII. POV.ER TO EeCEIVE SUBSCRIPTIONS.

1. Commissioners may be appointed.

VIII. Eight to Subscribe.

1. No qualification as to residence or citizenship.

2. An infant may not subscribe.

3. A corporation may become a subscriber for stock in another cor-

poration.

4. Rule under the raih'oad law.

5. Objects must be legal.

6. Oral contracts of subscription.

7. Liability of subscriber for subscription.

8. Distinction between original subscriber and transferee.

IX. Preferred and Other Special Stocks.

1. Power to create.

2. Power to increase or decrease applies to all classes of stock.

3. Total amount of preferred stock issued may not exceed two-thirds
of capital stock paid in.

4. Redemption of preferred stock.

5. Dividends on preferred stock ; restrictions.

6. May be made payable before dividends on common stock.

7. May be made cumulative.
8. May be made only from surplus or net profits.

9. Holder of preferred stock not personally liable for corporate debts.

10. In case of insolvency.

11. Shareholders may object to creation of preferred stock.

12. Preferred stock should be defined.

13. How stock may be preferred.

14. Power to vote may be wholly taken from any class of stock.

15. Statutory preference in distribution of assets; present rule.

36. As to mortgage given to secure preferred stock.

17. In case of insolvency preferred stockliolders are liable to calls or

assessments up to the par value of the stock.
"".8. Personal liability of holder may be fixed.

19. Preferred stock may be created by amendment.

X. Conversion of Preferred Stock Into Bonds.

1. Orderly procedure.

2. Conditions precedent.

3. Consent of holder necessary.

4. Rate of interest on such bonds not to exceed five per cent.

5. Principal not to be made payable in less than ten years.

6. Construction of statute.

7. Holder of common stock cannot question the plan.
8. Right to issue bonds convertible into common stock.



16 General Analysis.

XI. Stock Certificates.

1. Every stockholder entitled to.

2. Who shall sign.

3. Share of stock defined.

4. Stock certificate defined.

5. Irregaxlarity in execution does not relieve liability of stockholder.

6. Legal presumption of ownership; burden of proof.

7. As to certificates lost or destroyed.

XII. Transfer and Sale of Shares.

1. Shares of stock personal property.

2. By-laws shall provide manner of transfer on books of company.
3. Transfer for collateral to be expressed in entry of transfer.

4. Subscriber has right to transfer though he has paid nothing there-

for.

5. Presumptive evidence of ownership.

6. Voluntary transfer by owner, perfected by delivery and accept-

ance, becomes an executed contract.

7. Transfer must be made as by-laws direct.

8. Transferee without notice.

9. Endorsement not always necessary.

10. Transfer on books not always essential.

11. Effect of buyer's laches.

12. In the sale of stock, rule of caveat emptor applies.

13. Parol agreement to sell shares is within the statute of frauds.

14. As to when specific performance of the sale of stock will be de-

creed by a court of equity.

1.5. Eraud in sale of stock.

16. Measure of damages in case of fraud.

17. Inference of warranty from representation.

18. Material misrepresentation.

19. Right of recovery against innocent vendor.

20. Duty of vendor to disclose facts within his knowledge.

21. As to laches in bringing suit.

22. Suits to recover money paid for stock by inducement of false re-

presentations.

23. Contracts for speculations in stock upon margins.

24. Contracts for sale of stock tainted with illegality.

25. Mandamus will not lie to compel either transfer or issue.

26. Stockholders' rights protected by equity.

XIII. Stockholders Liable Until Subscriptions are Eully Paid.

1. Enforcement of stockholders' liability.

2. Liability of a stockholder of a foreign corporation.

3. "\^Tien original subscriber becomes liable.

4. Subscription to stock and acceptance of a certificate constitute a

contract.

5. Distinction between transferee and original subscriber.
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6. Registered liolder at the time of tlie call is liable.

7. Statute of limitations as to unpaid subscriptions.

8. Holders of stock given as bonus are liable on it to creditors.

XIV. Directors jMay Assess Capital Stock.

1. Sum so assessed must be paid to treasurer.

2. Directors must give thirty days' notice of assessment.

3. Suit to recover unpaid portions of stock.

XV. Directors jMay Order Stock Sold.

XVI. Treasurer Shall Give Notice of Time axd Place Appointed
FOR Sale.

1. Stock once rightly issued, even though nothing has been paid on

it, can only be forfeited in the manner prescribed by statute.

XVII. Certificate on Payiment of Capital.

XVIII. Liability of Officers for Failure to File Certificate.

XIX. Capital Stock Changes.

XX. Procedure in Decreasing Capital Stock.

XXI. Eetirement of Stock.

1-. How effected.

XXII. Unlawful Reductions of Capital and Unlaavful Dividends.

XXIII. Dividends, How Declared.

1. Time of declaration.

2. Stockholders' right to fix amount to be reserved as working capital.

XXrV. Dividends to be Paid Out of Surplus.

1. Directors cannot make dividends except from surplus or net profits.

2. Power to make dividends out of capital cannot be conferred.

3. Construction of statute.

XXV. How TO Compel Payment of Dividends.

1. Equitable jurisdiction.

2. Power given stocldaolders to fix amount of working capital absolute

and discretionary.

3. Dividend a debt due.

4. Payment of percentage of profits to employe.

5. Rule to be applied as between life tenants and remainderman with

respect to dividends.
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XXVI. CoRPORATio]s-s May Not Plead Usury.

XXYII. Penalty for False Certificates.

CHAP. VIII. PEOMOTEES, INCOEPOEATOES, STOCKHOLD-
EES, OFFICEES, AGENTS AND TTIEIE DUTIES.

I. Acts of Incorporators and Promoters.

1. Determination of legal relations.

2. Question of fraud.

3. Promoter is in a fiduciary relation to company he promotes.

4. Promoter must disclose his interest.

5. Secret profits of promoters.

6. Assent to fraudulent transaction.

7. Promoters liability joint and several.

S. Incorporators procuring organization for fraudulent purposes.-

II. Number of Incorporators Necessary.

III. Eights and Liabilities of Stockholders^.

1. Subscribers for stock regarded as stockholders.

2. Eights and liabilities specifically conferred.

3. Consent to dissolution.

4. Consent to consolidation.

5. Eight to stock certificate and transfer of same.

6. Eight to inspect books.

7. Eight to vote.

8. Eight to make by-laws.

9. Consent to conversion of stock.

10. Consent to amendments.
11. Eight to contest election.

12. Eight to call meeting.

13. Eight to reserve a fixed sum as working capital.

14. Eight to injunction and receiver.

15. Eight to recover for pajanent of company's debts.

16. Eight to appraisal of stock.

17. Lost certificates.

18. Consent to lease.

19. Eights of stockholders may be limited by provision in certificate of

incorporation.

20. As to the modification of rights of stockholders.

21. Eight to subscribe for new stock.

22. Eight of individual stockholders to sue on behalf of corporation.

23. Eight to equitable relief.

24. Liable until subscriptions are fully paid.

2.5. Stock for property purchased.

20. Creditors' remedy.
27. Preferred stockholders liable for unpaid installments.
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28. Holders of bonus stock liable to creditors.

29. Stockholders who have not paid up their stock in full cannot main-
tain action to compel other stockholders to pay up unpaid stock.

30. Stockholders liable to re-pay dividends paid unlawfully out of

capital.

31. Liability upon decrease of stock.

32. Non-resident stockholders.

33. Liabilities created by statute of other states not to be enforced
in this state.

34. Contracts for stockholders' benefit.

IV. Number of Directors axd Their Duties.

1. At least three; must be shareholders.

2. Business of every corporation shall be managed by directors.

3. Limitation of powers.

4. Individual stockholders cannot question.

5. Duties of directors with resi>ect to the corporation and its stock-

holders and creditors.

6. Contracts benefiting directors.

7. Officers are liable to refund excessive salaries.

8. Directors as trustees.

9. Promotion of other cori^orations.

10. A person who is director in each of two companies who are con-
tracting- with each other.

11. Deleg-ation of authority.

12. Majority may act.

13. Misrepresentation by directors.

14. Speculation with corporate funds by directors.

l.'i. Must call meeting upon insolvency.

16. Must not convey property upon insolvency.

17. Directors trustees upon insolvency.

18. Remedies aaainst officers.

OFFICEES AND AGENTS.

Y. Election axd Appoixtmext of.

1. The power to appoint.

2. Must have president, secretary and treasurer.

3. President must be chosen from among the directors.

4. Other officers, agents and factors.

5. Directors.

6. Election for directors.

7. Director must qualify.

8. Effect of election held at separate polls.

9. Determining- validitv of elections.

VI. De Facto Officers axd Agexts.

1. Definition.

2. Effect of acts.



20 Geneeal Analysis.

3. Ratification of acts.

4. Estoppel to deny authority.

5. De facto officer can acquire no rights by his acts.

VII. Estoppel to Deny Appointment or Agency.

VIII. Tenure of Office.

1. President, secretary and treasurer.

2. Other officers, agents and factors.

3. Directors.

4. Effect on tenure of failure to file annual report.

IX. Disqualification.

1. Refusal to file annual report.

2. Directors who cease to be stockholders.

3. Acting as judge, inspector or clerk of election.

4. Neglect or refusal of directors to produce stock and transfer books

and alphabetical list.

5. Re-incorporation by mistake.

6. Bankruptcy of director.

X. Removal.

1. Causes for.

2. Statute recognizes a power of removal.

3. If there be a fixed term of office, removal must be for cause.

4. Provisions of section 15 inapplicable to directorship newly created.

5. Certiorari not the proper remedy.

XL Resignation.

1. Form of.

2. Written resignation takes effect upon delivery to president.

3. Filling of vacancy.

Xn. Election or Appointment of Successors.

XIII. Authority and Functions.

1. How conferred.

2. President is the chief executive officer.

3 If is authority to act ma^'' be enlarged.

4. Where act is extraordinary in nature, president must have express

authority.

6. Specific examples.
6. When presidents' agency is a question of fact for jury.

7. Functions of president stipulated by statute.

8. Vice-president.

9. Secretary,

10. Treasurer.

11. Scope of duties.

12. As to directors.
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XIV. Eights, Duties and Liabilities as to Corporation and its

Members.

1. Stockholders' right to share in dividend.

2. Compensation of officers.

3. Services must be commensurate with compensation.

4. Compensation of directors who are also employes.

5. Compensation of incorporators.

6. Liability to receiver for excessive compensation.

7. Rights of members and officers who are also creditors.

8. Use of corporate funds in speculation by directors.

9. Contracts benefiting directors.

XV. Liability for Corporate Debts and Acts.

XVI. Eepresentation of Corporation by Officers and Agents.

XVII. Corporation's Agents and Their Duties.

XVIII. Compensation of Directors, Officers and Agents.

XIX. Vacancies Among Directors and Officers.

XX. Election of Directors.

XXI. Duty of Directors in Case of Insolvency.

CHAP. IX. PERIOD OF EXISTENCE.

I. To Have Succession.

1. Right to succession.

2. Perpetual unless limited.

II. Corporate Existence Begins.

1. Date of filing determines.
2. Distinction between grants made in contemplation of existence and

grants of existence upon condition.
3. As to special act of creation.

4. De facto corporations.

5. Estoppel to deny existence.

6. Existence admitted in suits unless disputed.
7. Certificate evidence of existence.

III. Extension of Corporate Existence.

1. Corporations organized under general act.

2. Corporations created by special charter or under a general law.
3. Extension after expiration of existence; exceptions.
4. Cases cited.
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IV. Duration.

1. Certificate of incorporation must state period, if any, limited.

2. Unless limited, perpetual.

3. Termination of corporate existence.

4. Existence continues after termination.

CHAP. X. DISSOLUTION.

I. Power to Wind Up and Dissolve.

1. A power which every corporation has.

2. Failure to elect directors works no forfeiture or dissolution.

3. Dissolution must be actual.

II. Methods of Dissolution.

1. The several methods stated.

III. Dissolution by the Legislature.

1. Charter may be repealed.

2. The Act itself may be repealed.

3. The Act and all amendments a part of the charter.

4. Irrepealable charter cannot be granted.

5. Assent of stockholders.

6. Legislative right reserved by Act itself.

7. Legislative reservation does not impair rights of stockholders inter

sese.

8. Power may be reserved by general law.

9. Stockholders' rights cannot be abrogated.

10. Notice of intention to repeal.

IV. Voluntary Dissolution.

1. Judgment of directors.

2. Orderly procedure.

3. LTnanimous consent of all stockholders.

4. Provisions as to winding up.

5. Equity can compel directors to wind up corporation.

6. Directors' duty to call meeting.
7. Directors' judgment not subject to review.

8. Proceedings prescribed must be strictly followed.

9. Effect of dissolution on stockholders' rights.

V. Surrender of Corporate Franchise.

1. Time of surrender.
.

2. Procedure.

VT. Ey LnriTATfON of Corporate Existence.

1. Existence perpetual unless limited.
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VII. By Decree op Court.

a. By insolvency.

1. Insolvency of itself does not work dissolution.

b. By forfeiture for non-user, mis-user, exercise of franchise or power
not granted by law, or violation of charter or statute.

1. Objects impossible of attainment.

2. Question of intention.

3. Failure to elect officers does not work forfeiture.

4. Misfeasance and malfeasance.

5. Forfeiture for failure to bring books within state.

6. Disposing of all property equivalent to dissolution; charter not ex-

tinguished thereby.

7. Liability to forfeiture for violation of charter or state laws.

8. Failure to carry out a directory provision.

9. Legality of corporation cannot be attacked collaterally.

10. Authority of state.

c. Violation of Corrupt Practice Act. .

^

VIII. Purposes for "Which Corporate E.mstexce Continues After
Dissolution.

1. Form of judgment in quo warranto proceedings.

2. Suit brought after dissolution.

3. Directors to be trustees on dissolution.

4. In case vacancy exists in board of directors.

5. Powers and liabilities of directors constituted trustees.

6. Court of Chancery may appoint receiver of dissolved corporation.

7. Power of such receivers.

8. Power of chancellor discretionary.

9. Jurisdiction of Court of Chancery.
10. Disposition of proceeds.

11. Payment to a shareholder of record without notice of a previous as-

signment.
12. Actions not to abate by dissolution.

13. The final step to be taken.

IX. For Failure for Two Consecutive Years to Pay State Franchise
Tax.

1. Winding up corporations so dissolved.

X. Comptroller to Report List of Delinquents; Governor Issues
Proclamation.

1. Time of report.

2. Governor must forthwith issue proclamation.

XL Proclamations to be Filed and Published.

XII. Pknalty for Exercising Powers Under Charter After Procla-
mation.
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XIII. Winding Up Affairs of Dissolved Corporatioxs.

1. General provisions.

XIV. Causes for Dissolution in General.

XV. Proceedings to Enforce Dissolution or Forfeiture.

XVI. Ek-incorporation and Ee-organization.

XVII. Corporations May Extend, Eenew and Continue Corporate
Existence.

XVIII. Consolidation and Merger.

1. Nature of business must be similar.

2. Such merger may be either of merging corporations or a new cor-

poration.
3.'Corporations excepted.

4. Change of object cannot be accomplished by merger.
6. Compliance with statutory provisions.

6. Orderly procedure.

7. Effect of consolidation.

8. Eights of creditors preserved.

9. Eights of dissenting stockholders.

10. Eight to issue bonds and mortgage property.

11. Eate of interest on bonds.

12. Consolidated company may deal in stocks of other corporations.

13. May issue capital stock.

14. Consolidation does not enlarge franchises of original companies.
15. Stockholders' objection must be prompt.
16. Laches will bar intervention by a court of equity.

17. Eights of dissenting bondholders.

18. As to vesting of rights.

19. Issue of stock must be subject to provisions of sections 48 and 49.

20. Bonds of consolidated company as equivalent of bonds of one of

the merging companies.

CHAP. XI. FOEEIGN COEPOEATIONS.

I. Eeservation by State of Ejoitt to Eegulate; Deductions.

II. Determination of Status.

III. Power of Foreign Corporations to Hold and Convey Lands.

1. Municipal corporations excepted.

2. Nature of legislative grant.

IV. Foreign Corporations Subject to Provisions of Tins Act.

1. Importance of this provision.
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V. Before Commencing Business in this State Foreign Corporation
Shall File Copy of its Charter.

1. Corporations excepted.

2. Form of copy of charter and statement.

3. Certificate of secretary of state.

VI. Cannot Maintain Action Until Certificate of Secretary of State
Is Obtained and Unlaavful to Transact Business Until

Authority is Obtained.

1. Disability.

2. Penalty.

3. Power of state over foreign corporations.

4. What constitutes transaction of business.

5. May bring suit in this state upon contract made in foreign state.

6. Material inquiry,

7. Foreclosure of mortgages.
8. Action for waste.

9. Contracts.

10. Judicial notice of statutes of another state.

11. Presumption as to compliance with statute.

VII. On the Death or Disqualification of Agent, Another to be
Appointed.

1. Evident legislative intent.

2. Penalty provided for omission to appoint.

3. Secretary of state may be served with process.

4. Annual report of foreign corporations.

VIII. Attach:ment Against Foreign Corporations.

1. History of statute.

2. Construction of statute.

3. Statutory test. •

IX. Service of Prerogative Writ Against Foreign Corporations.

1. Upon whom such writ may be served.

2. Such writ may be enforced by attachment.
3. Distinction as to service of prerogative writs and process.

X. Grounds of Eecognition of Foreign Corporations.

1. Depend? upon statute.

XI. Incorporation Under Foreign Laws for Business in State of
Eesidence.

1. Advantage of.

2. Attitude of New Jersey.
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XII. Actions Against Foreign Corporations.

1. Process must be lawful.

2. Comity of states as effectiug service of process.

3. Statute not to be construed as giving new right of suit.

4. Who are exempt from service.

5. Act does not apply to all process issued out of all courts.

6. Sections 88 and 97 co-existent.

7. Engagement in business at time of service not necessary.

8. Acting beyond specified powers does not bar action.

9. Service upon designated agent where agency has been revoked.

XIII. Insolvency.

1. Foreign corporation doing business here subject to our statutes.

2. Proof of insolvency required before receiA^er will be appointed.

3. Receiver may be appointed where corporation has property in this

state.

4. Not necessary that the corporation be engaged in business here.

5. Discretion of the court.

CHAP. XII. FEES AND TAXES.

I. Real and Personal Property.

1. Taxed as property of individual ; exceptions.

2. Tax assessment when made ; when jiayable.

3- Real property; where assessed.

4. Local tax distinguished from franchise tax.

II. Place of Taxation of Personal Property.

1. Taxed as prope^'ty of individual.

2. Tangible personalty assessed where found.
3. Personal property may acquire a situs.

4. Shares of stock not taxed.

5. Personal property without the state.

fi. Stocks of corporations without the state.

7. Foreign corporations doing business here; how taxed.

III. IniteritancI': Tax Law.

1. Direct inheritances not taxed.

2. Collateral inheritance subject to tax; exception.

3. The property affected by the statute.

4. Construction of act of 1894 by Court of Errors and Appeals.

5. Conflict of opinion under amendment of 1906.

0. Change in title of act bv amendment of 1909.

7. Revision of 1909.

8. Tax on transfer of stock by foreign executor.

9. Corporations to give notice of intended transfer.
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10. Penalty for illegal transfer.

11. On the transfer of property in this state of non-resident decedent.

IV. CORPORATIOXS EXTITLED TO Sa^MK TaX EXEMPTIONS AS NATURAL
Persons.

1. Mortgage exemptions.

2. The act not to be construed as affecting or reducing franchise tax.

V. Ixcorporatiox Fees or Taxes.

1. State fees.

2. County clerk's fee.

3. Other state fees'.

YI. Franchise Tax; How Made.

1. Not a property tax.

VII. Application of Franchise Tax to Bt'Siness Corporations.

1. Law governing; where found.

2. Certain corporations exempt.

3. Certain manufacturing or mining corporations exempt.

1. When tax return is to be made and to whom.
5. Amount of tax imposed annually.

6. When stock is deemed to be issued.

7. Manufacturing and mining companies having less than fifty per

cent, of capital stock, issued, invested in mining or manufactur-

ing carried on within the state.

8. Exemption; how taken advantage of.

9. Compliance with statute.

10. Burden of establishing exemption on corporation claiming it.

11. Specific examples.

12. Laches in claiming exemption bars relief.

13. Manufacturing company wishing to withdraw from business must,

to escape taxation, dissolve.

14. Tax based upon stock actually issued.

VIII. Penalties for False State:\ient or Failure to Make Statement.

1. Text of statute.

2. Construction of statute.

IX. Duties and Powers of State Board of Assessors.

1. Must report to state comptroller.

2. Tax payable to state treasurer.

3. Interest on unpaid tax.

4. Power of board to examine witnesses, etc.

X. Tax Is a Debt ; How Collected ; Preferences.

1. Recovery by state.

2. In case of insolvency, tax a preferred debt.

3. Where assessment is made after insolvency.
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XI. Injunction Against Company in Arrears for Three Months.

1. Who raay bring action.

2. Under the statute "a proper ease" must appear.

3. Specific examples of "a proper case."

XII. Charter Forfeited for Failure to Pay Taxes for two Consecu-
tive Years.

XIII. Comptroller to Eeport List of Delinquents; Governor to

to Issue Proclamation.

XIV. Penalty for Exercising Powers Under Charter After Procla-
mation.

CHAP. XIII. INSOLVENCY.

I. What Constitutes Insolvency.

1. Origin and scope of acts.

2. Distinction between insolvency and bankruptcy.
3. Insolvency denotes a condition antithetical to solvency.

4. Definition,

5. Test of insolvency.

6. Lack of sufficient cash to liquidate matured obligations as tes\

7. Protested notes as test.

8. Inability to meet maturing obligations.

9. Impairment of capital.

10. Complete suspension of business not the only test,

11. Sums owing for work and labor.

12. Inability to resume business.

II. When Corporation Becomes Insolvent Directors Must Call A
Meeting of Stockholders.

1. Statement of assets and liabilities.

2. Directors trustees upon insolvency.

3. Duties of directors to creditors arise before actual insolvency.

III. Conveyances When Insolvent or in Contemplation of Insol-
vency Void as Against Creditors.

1. Where there is no statutory prohibition.

2. Statutory prohibition; exception.

3. History of statute.

4. Omission of statute.

.5. Cases decided during omission must be disregarded.
6. Present rule.

7. Assets withdrawn after insolvency.
8. Mortgage to creditor.

9. Transfer upon agreement to assume debts.
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10. Ratification of mortgage by directors does not give it validity.

11. All liens on corporate property subject to effect of insolvency pro-

ceedings.

12. Mortgage attempting to secure pre-existing debts.

13. Mortgage given to secure money lent at the time.

14. Wlro are not bona fide purchasers.

15. Wlaat constitutes contemplation of insolvency.

16. Corporation may make assignments; when assignee may be replaced

by receiver.

IV. Creditors' or Stockholders' Ejemedy; Application to Court of

Chancery for Injunction and Appointment of Receiver.

1. Any stockholder or creditor may apply.

2. Summary procedure of the court.

3. Effect of procedure.

4. Effect of decree.

5. Principle which should control court.

6. Insolvency the jurisdictional fact.

7. Discretion of court.

8. Motives of those applying not material.

9. Effect of affidavits meeting allegations of applicant.

10. Who are creditors under the statute.

11. Who are stockholders under the statute.

V. Court May Appoint Receiver; Powers of Receiver; Acts of Ma-
jority Valid; Rejnioval and Compensation.

1. When receiver may be appointed.

2. General powers.

3. Power to examine witnesses.

4. Power to search.

5. Who receiver represents.

6. Power of receiver limited.

7. Power of receiver, of public work, to sell or lease principal work,

franchise, etc.

8. Acts of majority effectual.

9. Vacancies among trustees.

10. Compensation and expense of administration.

VI. Bond and Oath of Receiver.

1. Court to prescribe terms of appointment.
2. Porm of oath.

VII. Property, Franchises^ Etc., of Insolvent Corporation Vests in

Receiver Upon Appointment.

1. Corporation divested of title.

2. Confiict of decisions.

3. Present rule.

4. Receiver's authority to make calls.
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VIII. Inventory and Keport by Receiver.

1. Time of.

IX. CLAnis TO BE Made Upon Oath and Court May LmiT Time to
Present or MiAKE Proof of Claims.

1. Power of receiver.

2. Complaining creditor not excepted.

3. Receiver's right to contest chattel mortgage.
4. Claims for unliquidated damages.
5. Tortious claims arising before insolvency.

X. Right of Claimants, Receivers, and Persons Aggrieved, to Have
Claims Adjusted by Court.

1. Right to trial by jury; procedure.

2. Where no trial by jury is demanded.
3. Appeal to chancery by persons aggrieved.

4. How appeal may be made.
5. Appeal may be taken from chancellor's order.

6. Who are parties aggrieved.

1. Laches a bar to relief.

XT. Substitution of Receiver as Plaintiff in Suits Pending, and
Effect op Death of Receiver Upon Suits Pending.

XII. Encumbered Property May Be Sold Free of Liens by Order of
the Court.

1. Money to be paid into court.

2. Legality of lien and character of property jurisdictional facts.

3. Sale subject to confirmation by Court of Chancery.

XIII. Priority of Claims.

1. Liens of workmen and laborers prior to all others; conditions; ex-

ceptions,

2. Strict construction of statute.

3. Examples.
4. Who are entitled to the lien.

5. Apprentices.

6. Mechanics' liens.

7. Emplo.yment in company at time of insolvenc.v a requisite.

8. Waiver of lien.

9. Lien only upon assets in receiver's hands. .

]0. What the term assets includes.

n. Effect of expense of receivership.

XIV. Distribution of Assets.

1. Orderly distribution.

2. Rights of preferred stockholders.
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3. Rights of preferred creditors.

4. Rights of judgment creditors.

5. Creditors holding secured bonds as collateral.

6. As to judgment by confession.

7. Time as essence of judgment creditor's right to priority.

8. As to proof of claim by creditors holding collateral security.

9. State franchise tax a preferred debt.

XV. Recoxveyaxce of Property axd Re-orgaxizatiox.

1. Upon certain conditions.

2. Discretion of Court of Chancery.
3. Issuance of stock and bonds upon re-organization.





CHAPTER I.

NATUEE AND THEORY OE INCOEPOEATION.

In discussing the nature and theory of incorporation, it may not be

out of place to consider briefly, in their order, what corporations really

are, the different kinds or classes of corporations, and particularly the

view of corporations taken by the citizens of New Jersey as expressed

in the acts of their legislature.

I. What is a Corporation?

1. Common law idea.

It seems to be almost impossible to find a comprehensive and scien-

tific definition.. The English Common Law, in conformity with the

nijethods of thought prevailing at the time of its earlier development,

invested the corporation with personality. It was looked upon as a being

possessed of many personal and material attributes. It was also var-

iously regarded as "immortal," "soulless," "invisible," "mysterious" and

"intangible." A corporation was thought of as a creature begotten of

a supreme power. The state was generally regarded as the parent, and
in strict conformity with the semi-barbaric reasoning of those times,

independence from parental control was not even at maturity accorded

the oif-spring. The state claimed the right to perpetually domineer over,

even to exterminate, its creature. This school of thought is by no means
extinct.

2. Roman idea.

The early Eomans, probably borrowing their ideas from the philo-

sophic minds of the Greeks, who seemed capable beyond other people

of their own or any other age to reason in the abstract, apparently

took an entirely diiferent view; and even after the later Eomans had
accepted the baser materialistic philosophy of their less intellectual

neighbors, the personal idea of corporations did not take shape among
them. As late as the days of Gains and even of Justinian, no such

thought seems to have entered their minds. Their idea of a corporation

is admirably expressed by Henry Osborne Taylor in his treatise on "The
Law of Private Corporations" as, "a collection of individuals among
whom, as well as between whom and outsiders, exists certain special

legal relations."

3. Mr. Taylor's definition.

'Sir. Taylor gives as his own definition of a corporation a refine-

ment of this idea, and says that a corporation "is the manifestation of a

(33) . 3
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body of rules of law in legal relations between persons who have ful-

filled the pre-requisite conditions of fact." This view of a corporation does

not, however, necessarily regard the rules embodied in the acts of

legislative bodies as being the rules of law, but merely the written

expression of them. The rules themselves are of natural growth.

Acts of legislatures, in so far as they are sound and capable of endur-

ing, only set out in writing the rules already formulated ; the law

ah-eady developed, as the natural and necessary outcome of the ful-

fillment of the conditions of fact.

4. Legislative sanction for legal relations.

Legislative enactments defining legal relations between individuals,

at least until recently, were the exception rather than the rule; but few
will undertake to deny that legal relations were as binding upon in-

dividuals, and the law was as potential before it was written into the

statute book as it became afterward. The writing made it more con-

venient, but not more efFective. If the entire statute law affecting cor-

porations should be suddenly repealed, corporations would continue to

exist just the same as legal relations between individuals^ would con-

tinue to exist—as they now exist, in many instances, without regard to

legislative acts expressly passed to affect them.

What then, of the acts of incorporation; what of the corporate char-

ter ; what of the acts of regulation ? They all belong to the same class

;

they all are acts expressing- the rules of law previously developed be-

cause of the fulfillment "of pre-requisite conditions of fact" and are

effective only in so far as they express the "true rules." There seems
to be much to support the theory that corporations are without per-

sonality or other material attributes; that they are not created by
legislative sanction, but develop as other rules of law develop, and that

they not only can, but do, exist without an act of the legislature.

5. Conception of a mechanical device.

If a material setting is necessary to contemplate corporate existence,

the conception of a mechanical device, of a machine, would seem better

adapted than that of- an artificial person, to represent the best modern
thought. In this view, the corporation is seen as an instrument in

the hands of its members for accomplishing a purpose, difficult, if not
impossible, to accomplish without it. It becomes only a means to an
end. As is the case with the Roman idea, it contemplates neither good
nor bad corporations. With this view, the corporation is of itself no
more capable of working either good or evil than any other inanimate
thing. It is efficient in either direction only as used by the persons
in charge.

What then, according to this view, are the alleged legislative acts

for coi-porate creation? They are only rules regulating the use of
corporations. They merely prescribe limitations to the powers of cor-

porations and provide privileges for, and assign special duties to be
performed by, those who find use for some particular form of the cor-
porate device. According to this view, the corporation is brought into
existence by those who compose its membership—by those who made
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it—the state simply sayiug by its franchise of incorporation what it

says in granting any other corporate franchise; that those who own and
control the corporate machine may, under certain conditions, use it in

a certain way; they may have certain special privileges.

6. American idea.

It is probably natural that our American conception of the corpora-

tion is the conception of artificial personality. It is apparent,

however, that our judicial decisions, as well as our scientific

and miscellaneous investigation of the subject, all tend toward

the conclusion that the charter is not the act of creation, but the act

by which the corporation is allowed to exercise its powers.

7. The co-operative idea.

Another conception of a corporation, and one which seems to appeal

to the lay mind, is that which associates corporation with co-operation.

This simple view is perhaps the result of combining the idea of legal

relations with that of an instrument or piece of mechanism. Indeed,

the words are so nearly alike in both sound and appearance, tiiat one

might hastily conclude that they are different forms of the same word.

Furthermore, an examination of the etymology of the words assists

in demonstrating their association. "Co-operation" is defined as "oper-

ating together," as "concurrent effort." "Corporation." coming from
the Latin "corpus" or body, conveys "the idea of union, of several

parts in one bodily whole," each unit retaining its individuality and
performing its individual functions, resulting in a better development,

a refinement, a more perfect concepton of co-operation. A corporation

then is simply scientific co-operation; the scientific method of utiliz-

ing the efficiency and strength resulting from united and orderly in-

dividual action.

If individual units co-operate for worthy puri3oses. good results ; if

for unworthy purposes, evil results. The responsibility rests in each
instance with the individuals, not with the method of ojjeration. Ac-
cordingly, co-operation can be neither vicious nor virtuous. Vice and
virtue are both necessarily personal.

With this view of corporations, stripped alike of the idea of i^erson-

ality, and of the simpler conception of a mechanical device, and free

from the technical theories involving rules of law, it doubtless will be
possible to get a clearer understanding of their true structure and
nature, so necessary if one would deal successfully with the perplexing
questions growing out of the rapidly increasing, already almost innum-
erable, forms of co-operation.

II. KiXDS AXD Classes of Corporatioxs.

1. Difficulty in classification.

It will be found almost as difficult to classify corporations as it has
been to define them. The rapidly growing complexity of our civiliza-

tion is continually bringing forward new conditions, making necessary
new methods of co-operation, and providing new uses for the corpora-
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tion. But scientific classification is nevertheless necessai-y. To make
rules for the development and regulation of each separate corporation

would be as difficult, and would work as great injustice, as it would to

make separate rules to govern the condvict of each individual.

2. Development of the corporate idea.

The history of the development of the corporate idea seems to be the

story of the progress of civilization. Savages could not, except in a

very rudimentary way, co-operate with one another. Their only thought
was self-protection, and their method was both competitive and com-
bative. They were warlike, while the fundamental principle of co-

operation is peace. They exemplified the antithesis of co-operation.

But they eventually found that a certain amount of co-operation was
desirable, even as an aid in battle, and the phratry and the tribe became
probably the earliest forms of corporations. The development of the

present political corporation from this humble beginning might be
easily and pleasantly traced; and it would refute the claim that the

corporate idea was original with the Romans.
Next to self-protection, in the savage mind, is a conception of the

supernatural, and a desire so to live on earth that the most happy con-

dition after death may be secured, not only for themselves, but for

their fellows. Here again co-operation was found more efficient than
individual effort, and the religious corporation was the result. The
interest in the welfare of one's fellows after death then extended to

an interest in their condition while on earth, and the demand for the
eleemosynary corporations began to develop. And so, as civilization

advanced, the demand for new forms of corporations arose and was
met ; but the underlying principle of all seemed to be co-operation ; a

desire to work together.

It was not until after the time of Blackstone that the people, except
in a very few instances, found use for other than political, ecclesiastical

and eleemosynary corporations, and the attention which the great com-
mentator pays to the subject, in devoting to it, as he does, only nine-
teen pages, seems • strange indeed to ovir present generation, who find

current legal literature regarding corporations occupying so great a

part of our libraries.

3. Blackstone 's classification.

Blackstone, it will be remembered, first divided corporations, with
reference to their compostion, into sole and aggregate. He next classi-

fied them with reference to their functions into ecclesiastical and lay
corporations, and lay corporations he divided into civil and eleemosy-
nary. He did not deem it necessary to differentiate between different

classes of civil corporations, even the division into public and private
corporations not being referred to.

4. Corporate development since Blackstone 's time.

Very shortly after Blackstone's time, however, the corporate idea
began to rapidly develop. The sciences of government and of economics
were being earnestly studied, .and invention and commerce were de-
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mauding* greater aids and greater facilities. Scientific co-operation

with every changing thought and method was made necessary and new
forms of corporations were inevitable.

Limited monarchies and republics with orderly and complicated gov-

ernmental machinerj^ necessitating numerous divisions and sub-divi-

sions, developed, and were rapidly followed by a demand for more
efficient means of transportation, of coromunication, and of other public

service devices, and for an economical as well as efficient means of

producing what were rapidly becoming the necessities of life. As
Blackstone observed the development of the religious and the eleemosy-

nary corporation, so we may now observe something of the civil and the

business corporation.

5. Sole and aggregate corporations.

As new forms of corporations developed, they, in their turn, occu-

pied public thought to the practical exclusion of older forms. As for

the old Blackstonian division of corporations into sole and aggregate,

practically no attention seems for a century to have been paid to it.

This condition is probably due to the fact that the corporation sole is,

in structure and operation, so different from the corporation aggregate,

that it is difficult for the average mind to comprehend the existence of

a corporation composed only of one person. The mind cannot see in

it the fundamental idea of co-operation, and prefers to ascribe to its

functions some other name. The conception of a representative; of

an officer^ seems to be more correct. The idea seems to be equally at

variance with the common law conception of the corporation as an
artificial person. That a single individual is at the same time both
a natural and an artificial person is repugnant to the average mind,
and it accordingly prefers to join with advocates of the theory of

co-operation in thinking of what once was regarded as the corporation
sole, as an individual working in a representative or other official ca-

pacity.

6. Ecclesiastical and eleemosynary bodies.

The public mind also, has almost forgotten that ecclesiastical and elee-

mosynary bodies are entitled to be classified as corporations. These forms
of corporation are so well understood and their objects and methods
so generally satisfactory that the fact that they were indeed corpora-
tions ceased to excite interest. The popular mind already thinks almost
as lightly of their corporate functions as it does of the corporate fea-

tures of the phratry, the tribe and the clan of barbarians and savages.

7. The civil corporation.

The development of the civil corporation has progressed in much the
same way. At first only the state or the government was considered
under this head. Soon two branches were recognized, the public and
the private. The general government was looked upon as a public cor-

poration, and by some the minor public governments were thought of
as private corporations: while others applied that term only to the cor-

porations composed of individuals banded together to render some public
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service, but for which private gain was to be obtained for themselves.

"What we now think of as a purely private corporation, even a hundred

years ago was so little known that classification was not necessary. The
term corporation in those days so clearly conveyed the idea of a politi-

cal, or at least a quasi-political body, that the terms were practically

synonymous in the popular mind. The question was whether the minor
governments, the town and the city, were properly classified with the

state or whether they took on more nearly the form and nature of the

private company rendering a public service, such as a public water

supply, a baulking, or turnpike company.

8. Difference between the state and the minor political corporations.

But there seems to be a fundamental difference between the true

functions of the state, or the major political divisions on the one hand,

and the minor political divisions on the other hand. The function

of the state seems to be to render equal service to all its members; that

is, to all its citizens. The function of a municipality seems to be to

render service to all its citizens, but in proportion to their needs rather

than to distribute it equally, and the principles necessary to make a

sovereign government successful cannot in every instance be successfully

applied to minor municipalities.

Likewise a difference of even greater importance was seen between

the minor municipality and the private public service company, and so

as a third division, the quasi-public corporations came to be recognized.

9. New forms of corporations.

Eapid industrial development soon brought many new forms of

corporation into existence, and like the younger members of a

family, these continued to attract attention, to the exclusion of the

older ones; and the place occupied by the private corporation, which
such a short time ago seemed to hardly have a proper existence, was
soon over-crowded. The public service and private business corxDorations

especially jostled each other and the others, until a re-classificaton be-,

came necessary. Many came to regard the public service corporations

properly in the quasi-public, and the minor municipalities in the public

class. If the incompatibility between the state and the municipality

was so great that they could not properly be regarded as in the same
class, the state might take its place along with the ecclesiastical and
eleemosynary institutions, the tribe and the clan as organizations with-

out corporate functions.

10. A broader classification.

But a broader generalization will enable us to properly classify, with-

out omission, all forms.
Corporations, as we now understand them, seem to divide with ref-

erence, first, to their structure; and secondly, to their functions; the

latter being a civil or political division, the former, an economic divi-

sion.
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11. With the structural or economic division, so long as the rights

of others are not transgressed, those outside the corporation can properly

have little to do. Those having a work to do should do it in their own
way; their methods should be their own; they should build their

organization on guy plan that appears to them best suited to their

interests. It will be presumed that with them in their corporate capa-

city, as in their individual capacity, they are the best judges of their

own interests. A few of the more important divisions of this classi-

fication are the arbitrary, the monarchial, the republican, the democratic,

as applied to the method of government; the stock, the non-stock, and
many others with sub-divisions and verying plans almost innumerable.

12. With the civil or functional class the public can and does haxo

much more to do. They are more closely touched, their individual

interests more vitally affected, and the regulation of corporate con-

duct a matter of greater public importance; but i^gain, as

with individuals, this conduct cannot be regulated except as their uses,

their special functions, are properly classified. As the laws regulating

the business of a butcher could not properly regulate the work of an
artist, so the laws regulating the state could not properly regulate a

municipality; or those affecting a public service corporation could not
properly regulate a church, an orphan asylum, or a private business
enterprise.

The following classification seems to be one well fitted to establish

the relationship of different corporations as we nov/ know them.
Public Corporations.

The State.

The County (in England and probably in at least some American
States).

Quasi-Public Corporations.
The Municipality.

The City, Borough, Town, Township (and in some instances

the County).
The School District.

The Volunteer Fire Company.
The Volunteer Police and Detective Society.

The officially recognized society, possessing police power, for the

prevention of vice, of crime, and of cruelty.

The Public Service Corporations, publicly owned and operated by
officers and managers, elected by popular vote or appointed by the

State or Municipality.
Eleemosynary Corporations supported by the State or Municipality.

Quasi-Private Corporations. (Stock Companies in which the stock is

privately owned).
Public Service Corporations.

Kailroad and Canal Companies.
Street Railway Companies.
Gas, Electric Lighting, Heating and Power Companies.
Water Supply and Public Water Power Comi^ajiies.

Telegraph and Telephone Companies.
Turnpike Companies.
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Fiduciary Companies.
Banks.
Trust Companies.
Safe Deposit ComiDanies.
Financial Savings Institutions, Loan and Investment Com-

panies of trust funds.

Building and Loan Associations.

Insurance Companies.
Financial Fraternal Benefit Associations.

Private Corporations.
Private Business Stock Companies.
Religious Corporations.

Private Educational Corporations.

Eleemosynary Corporations supported by private funds.

Labor Unions.
Social organizations not for financial benefit.

Societies for the promotion of physicial, social and ethical culture.

It must not be understood that this is a complete analysis or classi-

fication of every conceivable form of corporation. It is believed how-
ever, that a sufiicient number have been given to enable any specific

form of corporate organization to be promptly and properly classified.

13. Objections to this classification.

This arrangement will probably be found generally acceptable, until

the private business company is reached, where there will be a demand
made for further classification. A division into large and small corpora-

tions will be asked for; likewise, there will be a demand that those who
offer their stock for sale to the general public shall be classified dif-

ferentlj^ from those who do not; and that those who do an interstate

business shall be differently treated, from those who are not so engaged.
Neither of these can hardly be proper classifications until the public is

ready to place a limit on the fruits of individual effort, until thrift

shall be punished, and a jDenalty instead of a prize be the compensation
for success. Until co-operation shall be outlawed or the privileges of

law shall be given one citizen and denied another, no just division can

be made on the first ground.
Regarding the second, the sale of stock is like the sale of any other

commodity, to be regulated" by the same laws. Whether the commodity
is sold at public or private sale cannot possibly affect it. LTnder our
law, the doctrine of caveat emptor must apply, or that doctrine must
be abandoned altogether. Latent defects may be and should be guarded
against, but the same law which will protect the public buyer should
also safe-guard all purchasers.

Of the third, it may be said that the federal government has no
more right to make a rule affecting two or more men co-operating to-

gether in interstate commerce, in a private business, and a different rule
affecting an individual so engaged, than it has to make one law for a
man of smiall means and another for one of large means. The latter

thought is repugnant to our sense of pohrical liberty.
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14. Cause of corporate evil.

The alleged evils growiug out of corporate existence are not evils

resulting from the application, on a large scale, of rules of law or oi

economics, but the logical and natural results of the inherent evil of

human nature existent before civil laws began to take shape; and these

civil laws that have been the direct result of the gradual elimination

of these inherent evils, cannot now be made to turn round and support

evil rather than good because they are being applied on a large rather

than a small scale.

15. The remedy.

The remedy is the only remedy ever found for evil. Remove the evil

by placing good in its place ; by evolving a higher standard of ethics in

the individual. Corporations must be made good by exactly the same

methods and the same laws that are employed to make individuals good.

Vice is purely personal and can only be changed by changing the nature

and the purposes of individual evil doers.

When this is undertaken, it will not only be found that these civil

laws, now so strongly opposed, have been strengthened and developed;

but that the very process of removing the evil has been promoted and

encouraged by these very laws which it is sought to break down.

III. View of Corporations Taken by Citizens of New Jersey.

1. If the idea of personalty originated with the English Common
Law, it would seem that in New Jersey, where the theories and forms

of that system are adhered to perhaps more closely than in any other

state, the personal idea of corporations would have taken deepest root.

It must be remembered, however, that the common law is not a fixed

thing, but is itseif a development. AVliile the early Englishmen, in

common with the thought of the age, ascribed personality to almost

everything, at a time when the ghost seemed a very real person, it is

not strange that the corporation was thought of as an artificial person.

But the English mind is progressive, and of necessity the English law

must be a continual development. For the want of a better terminology,

lawyers still discuss corporations as artificial persons, but their minds
are getting further and further from the underlying idea of person-

ality. While they are not altogether scientific in their method of reason-

ing, they are arriving at correct conclusions and scientific reasoning

will follow.

2. Doctrine of Laissez Faire.

Perhaps the greatest boon to English progress and to the common law

is the doctrine of Laissez Eaire. It was the application of this doctrine

to corporations in New Jersey that distinguished our corporation laws

from those of our neighbors, and still distinguishes them, although our

corporate policy is being rapidly imitated, and frequently by the same
persons by whom it has been and is being criticised. As such criticism

is criticism of progress, it cannot be harmful.
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3. A true statement of New Jersey's legal corporate policy,

as set out in the acts of its legislature and in the opinions of its

courts, I think, may be made by saying that corporations have always
been treated as the individuals composing them would have been treated

had they undertaken to iDerform similar functions as individuals. No
greater nor less legal burden is to be borne by persons seeking to accom-
plish good purposes through a corporation than through individual effort.

The idea of a legal device, or more accurately the idea of individual
co-operation, though not expressed in that language, has underlain the

Xew Jersey idea of corporations from the beginning. A corporation is

regarded by the New Jersey law as a collection of individuals endeavor-
ing to promote their individual interests, whether political, religious,

eleemosynary or industrial, and the state, recognizing the efficiency of
the law of strength in united action, encourages their formation. But
this encouragement is given only as the state gives encouragement to any
other beneficient object. The state, recognizing the benefits of agricul-

ture, gives special privileges to those who develop agriculture, and
obtains in return the benefits of better and cheaper products. Likewise
it gives encouragement to religion by enabling the church corporations
to perform their corporate functions, and receives in return a higher
staiadard of morality. In the same manner the state gives encouragement
to industry, by enabling business men to operate business corporations

possessed of the privilege of continual succession and limited liability,

receiving in exchange, besides material development, such fees and taxes

as the state may from time to time make a part of the franchise agree-

ment. This was the principle underlying the legislative act officially

recognizing the Society for the Establishment of Useful Manufactures,
passed in 1791, a creation of the brain of Alexander Hamilton, and the

instrument which laid the foundation, not only for the future greatness

of the city of Paterson, but which has served as a model for corporate

legislation since that time. The same principles were incorporated in

the next great step in New Jersey's industrial and corporate develop-

ment; the act creating "The Associates of the Jersey Company," 1804,

and later in the Manufacturer's Act of 1846 and its amendments of

1848 ; in the innumerable private charters granted by the legislature

;

in the General Revision of 1875 ; in the second Revision in 1896, and in

the great mass of amendatory and supplemental acts, but perhaps the

greatest of all, in the very complete and excellent line of legal decisions

touching this subject.

4. New Jersey corporation laws not lax or evil.

New Jersey corporation laws have frequently been regarded as lax,

imperfect, productive of evil rather than good. No greater error can
hardly be made. The policy underlying their enactment has been a

liberal one. That liberal policy has, as has already been seen, existed

from the beginning; there has been no general change in our corporate
policy since we became a state. But that liberal policy having been
applied, has been adhered to by the most rigid and complete set of

laws for its enforcement adopted in any state. In no state has there

been anywhere nearly so perfect a. compliance with the general policy
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of the state; or so complete and effective a body of rules making such

compliance necessary as in i^ew Jersey, except, of course, in the states

that have followed the New Jersey law on the subject. To refute the

charge that New Jersey's laws have been productive of evil rather than

good, just two thoughts will suffice. First will be noted the material

prosperity of both the state and its corporations. Unless prosperity is

a vice and adversity a virtue, unless success is an evil and only failure

is good, unless our great constructive teachers of ethics and of econom-
ics are wrong, and those who teach disintegration and calamity are

right, general material prosperity cannot be harmful. The second

thought has already been noted. It is the almost universal imitation by
other states of our law. Almost without exception, whenever another

state has seen fit either to revise the policy of its corporation law or

the legal machinery affecting corporations, they have come to New
Jersey for a model. If, "imitation is the sincerest flattery," we should

be proud indeed of our corporation laws. Space of course will not permit
our pointing out in detail the extent to which some part or the whole
of our law has been lifted bodily into that of another state. A com-
parison of the laws of the respective states as they were fifteen years

ago and as they are now, makes a most interesting study, one state at

least having not only copied our general act bodily, but for several years,

her lawyers depended upon New Jersey for a supply of the printed

statutes for use in their own state.

New Jersey is the leading state in corporate development and cor-

porate legislation—a distinction of which she may justly be proud.



CHAPTER II.

PUEPOSES AND OBJECTS.

I. Purposes Under General Act.

1. Incorporation under special act prohibited.

Previous to the amendment of the state constitution in 1875, the state

legislature passed a great number of special acts chartering corporations

to do business and defining their powers. The amended constitution

provided, however, that the legislature should no longer pass special

acts conferring corporate powers, but that thereafter, the organization of

corporations should be effected under general laws to be passed by the

legislature. (Constitution of New Jersey, 1875, Art. IV, Sec. 7, Par. 11).

Carrying out the command of the constitution, the legislature then

passed the several general acts under which corporations are now char-

tered, the certificates required by these acts becoming the charters of

the companies so organized, such certificates being the equivalent of the

former special acts of the legislature.

2. Various general acts applying to corporations of a class or kind
not prohibited.

The prohibition of the constitution, as amended, as to special acts

of incorporation, does not, however, contemplate one general act under
which any and every corporation of whatever kind and purpose may be

organized. A general act applying to all corporations of a class or

kind is not prohibited, and the state legislatures have, from time to time,

passed various acts which have made provision for the incorporation of

corporations formed for specific purposes. Thus, aside from the General
Corporation Act applying in the main to "business companies," there are

other general acts applying to the incorporation of railroads, banks, water
companies, gas companies, telegraph and telephone companies, etc.

3. Rule as to selection of act under which to incorporate.

In the formation of a corporation, in deciding under which of these

acts the company may be incorporated, the following rule may be the

guide : Where provision is not made by any other general act for the

incorporation of a company for a particular purpose, such incorporation

may be effected under the General Corporation Act.

4. Formation of certain corporations under "General Act" ex-

pressly prohibited.

The General Corporation Act provides that corporations may be

formed under its provisions "for any lawful purpose or purposes what-

(44)
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ever, other than a savings bank, a building- and loan association, an

insurance company, a surety company, a railroad company, a telegraph

company, a telephone company, a canal company, a turnpike company,
or other company which shall need to possess the right of taking and
condemning lands in this state, or other than a corporation provided

for by 'An Act Concerning Banks and Banking (Revision of 1899),' or

by 'An Act Concerning Trust Companies (Revision of 1899),' or by
'An Act Concerning Safe Deposit Companies (Revision of 1899),"

(Sec. 6). Banking purposes are expressly prohibited under section. 3

of the act.

5. Certain corporations operating without the state.

Corporations, however, may be formed under this act "for the pur-

pose of constructing, maintaining and operating railroads, telephone

or telegraph lines outside the state." (Sec. 6).

6. Cremation companies. '

Companies organized for cremation purposes may effect their organ-
ization pursuant to the provisions of the general act, but such a cor-

poration must, before beginning business, "file a certified copy of its

certificate of incorporation with the State Board of Health and obtain

from said board a license to carry on said business under such rules

and regulations as said board may prescribe." (Sec. 6).

7. Specific general acts prohibit formation under " General Act."

"Where the legislature passes separate acts providing for the organ-
ization of certain classes of corporations (especially those owing duties

and responsibilities to the public) under conditions inconsistent with,

or different from those prescribed by the General Corporation Act, the

effect is to impliedly prohibit the organization of those classes under the

latter act, although there be no express limitation in terms." (State v.

Ail. City & SJwre R. B. Co., 77 L. 465; Domestic Tel. Co. v. Newark,
49 L. 344.) The passage of general laws authorizing the incorporation
of gas companies, shows a clear legislative intent to separate gas com-
panies from those companies which may lawfully be organized under the

General Corporation Act. (Richards v. Dover, 61 L. 400). A corpora-
tion organized under the General Corporation Act of 1896 cannot lay
sewers in public streets. (Fogg v. Ocean City, 74 L. 362) (See also

Rnicherhocker Imp. Co. v. Assessors, Id. 583; Atty. Gen. v. Hudson
County Water Co., 70 E. 695; Atty. Gen. v. Imperial Trustee Co., 72
L. 42). In Moniclair Military Academy v. Assessors, 65 L. 516, the
court expressed doubt as to whether it was lawful to organize a purely
educational association under the General Corporation Act, there being
other general statutes providing for incorporation of such organizations.

II. List of Acts Under Which Corporatioxs May Be FoR^iiED for
Specific Purposes.

Agricultural fairs C. S. 2275
Associations not for pecuniary profit C. S. 125
Associations to encourage purchase of homes C. S. 352
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Athletic associations and clubs C. S. 125
Banks and Banking C. S. 16§
Benevolent and charitable associations C. S. 194
Boroughs C. S. 226
Building and loan associations C. S. 334
Canals C. S. 4267
Cemeteries C. S. 372

Co-operative societies C. S. 1580
Draining of meadows C. S. 3256

Electric light, heat and power companies C. S. 3152
Exempt firemen's associations C. S. 2374
Firemen's relief associations C. S. 2430
Fire patrol or protective associations C. S. 2428
Fraternal societies C. S. 197
Gas companies C. S. 3142
Improvement societies C. S. 3509
Industrial education C. S. 4808
Insurance companies C. S. 2838
Land improvement companies C. S. 3053

Lighting, heating and power comjjanies C. S. 3142
Limited partnership associations C. S. 3921

Mutual savings associations C. S. 4717
Navigation companies C. S. 3722
Patriotic societies C. S. 3928
Plank road companies C. S. 3960
Prevention of cruelty to animals; district societies for. ... C. S. 52

Provident loan associations C. S. 4135
Pursuing and detective societies C. S. 4208
Eailroads C. S. 4219
Eeligious societies C. S. 3080-4304

Safe deposit companies C. S. 4629
Savings Banks C. S. 4697
Sewerage system; construction and operation of C. S. 3584
Steam heat and power companies C. S. 3151

Street railway companies C. S. 4998
Telegraph and telephone companies C. S. 5312
Traction companies C. S. 5021
Trust companies O. S. 5654
Turnpike comi>anies C. S. 5673
Volunteer fire companies C. S. 2370
Water power companies C. S. 3154
Water supply companies C. S. 3635
Women's work exchange C. S. 130

("C. S." refers to Compiled Statutes of New Jersey, edition of 1911).

III. Ob.jects Stated in Certificate of Incorporation.

1. Objects not limited.

Corporations organized under the General Corporation Act are not

limited to one object or purpose, but may have as many objects or
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purposes as may be desired. The object or objects for which a corpora-

tion is formed must be set out in the certificate of incorporation. (See. 8,

par. 3). The General Corporation Act is not exceptional in requiring

a statement of the company's objects in its certificate. The Railroad

Act, the Banking Law, the Trust Company Law, the Safe Deposit

Company Law, the General Insurance Act and numerous other acts

providing for the incorporation of different kinds of companies, contain

similar ]provisions.

2. The certificate of incorporation is a matter of public record,

and it is only by reference to it that ascertainment can be had as to

what powers have been granted and what have not been granted. It

furnishes the only practical source of information for the attorney gen-

eral and other officials interested in behalf of the state, and by refer-

ence to it, investors can ascertain the character of the contract into

which they are entering and the property rights they are acquiring by
the purchase of stock of the company. Chancellor Pitney in State v.

Atl. City & Shore B. B. Co., 77 L. 465-477, said "The legislative pur-

pose is to preserve, for the benefit of the people and of private parties

concerned, solemn evidence of the corporate powers that have been
granted, of the contract made between the state and the corporations,

and of the contract made by the corporators inter sese."

3. The certificate of incorporation is evidence as to third parties,

see See v. Heppenheimer, 69 E. 36, where it was held that in the absence
of -proof to the contrary, creditors of a corporation are presumed to

act on the information contained in the records relating thereto in the

office of the secretary of state.

4. Certificate of incorporation a contract; equivalent to a grant.

It is essential that the objects of the corporation should be clearly

set forth and broadly defined in the certificate of incorporation, for

these objects cannot be enlarged by a by-law. In this connection, see

Colgate v. U. S. Leather Co., 75 E. 229. Here it was sought to con-
solidated or merge two corporations and an injunction was asked to

restrain the proposed action. Held, that as between the corporators,

the corporate objects expressed in the certificate of incorporation could
not be changed without unanimous consent, unless such change was
brought about by virtue of some act of the legislature which might be
read into the contract, and that action on the part of the corporation
to change the nature of its business, was to be exercised only by direct

proceedings pursuant to the statute. Broivn v. Morton, 71 L. 26, holds
that the provisions in the certificate of incorporation take the place
and possess the qualities of a charter granted by the legislature, and
form a contract between the company and its stockholders.

IV. Eraudulext Objects Prohibited.

Section 6, as amended by Chap. 12, Laws of 1907 (P. L. 1907, p. 35),
expressly provides that the objects or purposes of the corporation must
be lawful.
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1. Promoting or conducting for fraudulent or unlawful purposes,

a crime.

In a supplement to "An Act for the Punishment of Crimes" (Revision
of 1898) approved June 2nd, 1905 (P. L. 1905, Chap. 257) fraudulent
objects are expressly prohibited. This act reads as follows : "Any
person or persons who shall organize or incorporate, or procure to be
organized or incorporated, any corporation or body corporate under the

laws of this state, with intent thereby to further promote or conduct
any fraudulent or unlawful object, shall be guilty of a misdemeanor."

2. Persons so promoting or conducting guilty of misdemeanor.

"Any person or persons who, being officers, directors, managers or

employes of any corporation or body politic incorporated under the

laws of this state, shall wilfully use, operate or control said corporation

or body corporate for the furtherance or promotion of any fraudulent

or unlawful object, shall be guilty of a misdemeanor." (P. L, 1905,

Chap. 257).

3. Charter grants in defiance of any law of state or congress,

are invalid.

{U. 8. V. Northern Securities Co., 120 Fed. 721; Aff'd. 193 U. S. 197.

See also Bittman v. Distilling Co. of Am.. 64 E. 537; Trenton Pot-

teries Co. V. Olipliant, 58 E. 507).



CHAPTER III.

PEOCEDUEE IN OEGANIZING AXD CONDUCTING COE-
POEATIONS.

I. Deterjiixing Under What Act Corporations Should be Organized.

To determine, under what act corporations shall be organized. (See
Purposes and Objects).

II. Nu:\iber of Incorporators and Qualifications Necessary to Or-
ganize A Corporation Under the "General Corporation Act."

1. Three or more natural persons may become a corporation.

(Sec. 6). Corporations cannot act as incorporators. By way of

analogy, see (Coddington v. Ex'rs., 8 E. 592), where the court said:

"The word 'person' does not naturally apply to corjDorations, and, as a
general rule, does not include corporations." Section .51, however, gives

corporations the right to purchase and hold the stock and bonds of

other corporations after organization.

2. Incorporators must be of full age; the incorporation being in the

nature of a contract. While in England, it has been held (Nassau
Phosphate Co.. 2 Ch. Div. 610), that a corporation is not rendered in-

valid because one of the subscribers was an infant, it would seem that
in New Jersey the necessary qualifications of incorporators are the same
qualifications necessary for natural persons to make contracts.

3. Residence of incorporators.

Incorporators, under the General Corporation Act, need not be either

residents of this state, or of the United States.

4. At least one share of stock must be subscribed for by each
incorporator.

III. Official Eecognitiox of Corporations.

1. Filing certificate.

Official recognition is given upon recording and filing the certificate

of incorporation, in accordance with section 9. The certificate must be
recorded both in the county clerk's office of the county in which the
principal office is located, and filed and recorded in the department of
state. For convenience, an org-inal and two copies should be made; the
original to be endorsed by the county clerk for filing with the secretary of

(49) 4 .
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state; one copy to be left with the county clerk to be used by him in

recording the same and the other to be used by the secretary of state

in making a certified copy, which may be used as evidence in all courts

and places. (Sec. 9).

TV. Acts of Ixcorporators axd Promoters.

(See Incorporators, Stockholders, Directors, Officers, Agents axd
THEIR Duties).

Y. Eakcftiox of Certificate of Incorporation.

1. Orderly procedure in the preparation and execution of the certiH-

cate of incorporation is provided for in section 8. It must be signed

in person by all of the subscribers to the capital stock named therein,

and must set forth: (1) The name of the corporation. (See Name).
(2) The location. (See Location). (3) The objects for which the cor-

poration is formed. (See Purposes and Objects). (4) The amount of

authorized and subscribed capital stock. (See Capital Stock). (5) The
names and post office addresses of the incorporators and the number
of shares of capital stock subscribed for by each; the aggregate of such
subscriptions shall be the amount of capital stock with which the com-
pany will commence business, and shall be at least $1,000. (6) Period
of existence. (See Corporate Existence). (7) The certificate of in-

corporation may also contain any provisions which the incorporators

may choose to insert for the regulation of business and for the conduct
of the affairs of the corporation, and any provision creating and defin-

ing, limiting and regulating the powers of the corporation, the directors

and the stockholders, or any class or classes of directors or stockholders,

provided such provisions be not inconsistent with the act.

2. The certificate of incorporation is a contract between the company
and its stockholders, and any provisions therein contained, form a part

of such contract; hence, the charter is the proper instrument in which
to set out any special rule, regulation or limitation. If these regula-

tions or restrictions are made a part of the by-laws, they are subject to

change or amendment, but if incorporated in the charter, they form a

part of the original contract.

3. Desirable features to include in certificate.

Giving power to the directors to make and alter the by-laws (Sec. 11) ;

and to determine the amount of profits to be reserved as working capi-

tal (Sec. 47); providing for the classification of directors (Sec. 12);
providing for quorum at meetings of stockholders and directors,

and providing for voting qualifications of stockholders (Sec. 17) ;

providing for quorum at annual election (Sec. 34) ; providing for

cumulative voting (P. L. 1900, p. 418), (Sec. 38j) ;
providing that any

action requiring the consent of holders of two-thirds of the stock, at

any meeting after notice to them or requiring their consent in writing

to be filed, ma.v be taken upon the consent of, and the consent given.
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and filed by the holders of two-thirds of the stock of each class repre-

sented at such meeting in person or by proxy. (Sec. 17).

4. Registered agent.

Supplement of April 20th, 1898 (P. L. 1898 p. 410), (Sec. 139), makes
it necessary to include in the certificate of incorporation the name of

the registered agent.

VI. Authentication and Eecord of Certificate.

1. The certificate shall be proved or acknowledged as required for

deeds of real estate. (Sec. 9).

2. Who may take acknowledgments in New Jersey.

The acknowledgment must be in the form prescribed by the New
Jersey Statute, (See Forms), and within the state of New Jersey may
be taken by the chancellor, any justice of the Supreme Court, attorney

at law, master in chancery, a judge of any Court of Conmion Pleas, a

commissioner of deeds, a clerk of any Court of Common Pleas, a deputy
county clerk, a surrogate or deputy surrogate, or a register of deeds.

It cannot be taken by a notary public.

3. Who may take acknowledgments out of New Jersey.

If the certificate be executed out of the state, the acknowledgment
may be taken by a master in chancery or foreign commissioner of deeds
for New Jersey, or by some officer authorized to take acknowledgment
of deeds in such state. If not taken by a master in chancery or for-

eign commissioner, a certificate of a clerk of a court of record, under
the seal of such court must be attached, certifying to the authority of

the officer and the genuineness of his signature.

4. Proof may also be made by subscribing witness.

VII. Corporate Existence Begins.

(See Period of Existence).

VIII. First Meeting of Incorporators.

1. There are three methods of calling the first meeting of incor-

Dorators. (Sec. 16). (1) It may be called by a notice signed by a
majority of the incorporators designating the time, place and purpose
of the meeting, which notice shall be published at least two weeks before
the meeting in some newspaper of the county where the corporation is

established. (2) It may be called without such publication, if two days'
notice be personally served on all the incorporators. (3) If all the incor-
porators shall in writing waive notice and fix the time and place of meet-
ing, no notice or publication shall be required. The almost universal prac-
tice is to call the first meeting under the latter method at the con-
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veiiience of the incorporators. It may thus be held at any time after

the filing of the articles of incorporation; on the same day if need be.

2. Where held.

Section 44 provides that this first meeting, and all meetings of the

stockholders, mnst be held at the registered ofiice in New Jersey. This

should not be confused with directors' meetings, which, under the same
section, may be held outside of the state if the by-laws or certificate

of incorporation so provide.

3. Matters to be considered.

The first meeting of incorporators is usually held to adopt by-laws

;

to adopt the design for the corporate seal; to decide upon the form of

stock certificate; to appoint an agent to take charge of the books of

the company and upon whom process against the company may be

served; to elect directors of the company; to make the necessary as-

sessments on the subscribed capital stock for taking over any business

or property, or for the purpose of carrying out any other object for

which the corporation is formed; and the transaction of any other

business which may come before the meeting.

IX. Maxxer of Coxductino Meeting.

1. Stockholders' attendance; proxy.

It is not necessary for any fixed number of incorporators to be ac-

tually present in person at this meeting. Attendance at this, as well as

air other meetings of the stockholders, may be bv proxy. (See Proxy).
(See also Sec. 17).

2. Orderly procedure.

If the meeting is held upon waiver of notice by all of the incorpora-
tors, this waiver of notice should be presented and attendance of in-

corporators, whether in person or by proxy, should be duly noted. If
attendance be by proxy, such proxy or proxies should be presented.
A chaiiTnan of the meeting should be elected and a secretary appointed.
The chairman should report the filing and recording of the articles of
incorporation and present a certified copy thereof. The secretary should
present a form of by-laws which should be adopted section by section.

Inspectors of election should be appointed and directors elected. (See
Elections). Transfers of subscription necessary to qualify directors
should be presented and accepted. Under proper resolution, the loca-

tion of the registered office should be established and a formal direction
made that a sign with the company's name thereon be conspicuously
displayed at the entrance of said ofiice as required by section 45. Under
resolution, provision also should be made that the stock and transfer
books be kept at the registered ofiice as provided for in section 33. It
is proper also to confirm the appointment of the agent in charge of
such ofiice as set out in the certificate of incorporation, or to appoint a
new agent; to formally give authority to register and transfer the
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stock; to procure waiver of notice of assessment signed by all the in-

corporators; and to authorize the board of directors to assess the stock

subscribed when occasion demands such assessment. Authority, by

proper resolution, should be given the board of directors to issue capital

stock to the full amount authorized by the certificate of incorporation,

in such amounts from time to time as shall be determined by the board,

and as may be permitted by law, and to accept in full or part payment
thereof, such property as the board may determine shall be necessary

for the business of the company. It is proper at this meeting to author-

ize, by resolution, the purchase of any specific property by the direc-

tors in their discretion.

3. Minutes of meeting.

It is the duty of the secretary at this meeting to make full and com-
plete entry of all the proceedings in the minute book of the corporation.

X. By-Laws.

1. Should be adopted at first meeting.

By-laws covering and controlling the conduct of the corporation

should be adopted at the first meeting of the incorporators.

2. Who may make.

Under section 11, the power to make and alter by-laws lies in the

stockholders. This power may be conferred on the directors by proper

provision in the certificate of incorporation, but by-laws made by the

directors, under power so conferred, may be altered or repealed by
the stockholders. (See Poavers).

XL Corporate Eecords.

1. The duty of keeping the minute book of the company devolves

upon the secretary. It is not necessary that the minutes of the cor-

poration shall be in his handwriting; it is sufficient that he direct and
approve their entries. (Wells v. Railway Ruhher Co., 19 E. 402).

2. Stock and transfer books as evidence.

The stock and transfer books are usually placed in the custody of

the secretary or other officer designated. Under section 33, these books
are the only evidence as to who are the stockholders entitled to examine
such books and to vote at elections. In reality, this section limits the

right to inspect these books to stockholders, thus defining the class upon
whom the right is conferred and indicating the capacity in which the

right is to be enjoyed, viz. : that it must be with respect to the appli-

cant's interest as a stockholder, or be germane to his status as svich.

(O'Hara v. Biscuit Co.. 69 L. 198: Stratford v. Mallorii. 70 L. 294).

The general rule is that the books of the corporation are the only
evidence of the person? who are entitled to the rights and privileges of

stockholders in the management of the affairs of the corporation. "The
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books of the corporation are the only evidence of who are stockholders,

and as such, entitled to vote at elections." (In re 8t. Lawrence Steam-
hoat Co., 44 L. 529). In substance, section 40 provides that in an elec-

tion, where the right to vote upon any share of stock is questioned, the

corporate record which shall determine, is the stock book, and if there

be any discrepancj- between the books, the transfer book shall control.

(See Elections).

3. The corporate books are the primary evidence of membership

as between the corporation and the members, and in the payment of

dividends, without notice of an adverse claim, a corporation is protected

by payment to the holder of record on its books. (Camphell v. Perth

Amboy Mut. Loan, Etc., Ass'n.. 76 E. 347).

XII. Proxy.
«

1. Absent stockholders may vote at all meetings by proxy in writing,

(Sec. 17).

2. There is no prescribed form or formal execution of the power of

attorney. If it appears on its face to confer the requisite authority,

and is apparently free from all reasonable ground of suspicion as to

its genuineness and authenticity, this is sufficient. {In re St. Lauirence

Steamloat Co., 44 L. 529).

3. It is not necessary for a proxy to be under seal.

{Hanhins v. Neivell, 75 L. 26), (See also State v. Crowell, 9 L. 390).

4. Attendance voids proxy.

The right to vote by proxy is expressly limited by statute to absent
stockholders. It therefore follows that when a shareholder who has
given a proxy attends the meeting personally, his proxy becomes void,

as he is not an absent stockholder. {In re Schwartz & Gray, 77 L. 415),
(See also Chapman v. Bates, 61 E. 658).

5. Revocation in part.

If a proxy be executed by a majority of the board of directors and
after such execution a major part of them revoke such execution, so

that the remaining part be reduced to a minority, the proxy becomes
invalid. {In re Delaware River & Atl. R. R. Co., 68 Atl. 1104).

6. No proxy may be voted on after three years from its date.

(Sec. 36).

7. The pledgee of stock may vote same by proxy, where in the tran^;-

fer to the pledgee on the books of the corporation, the pledgor shall

have expressly empowered the pledgee to vote thereon. (Sec. 37).
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XIII. Incorporators Synonymous With Stockholders.

As soon as organization has been effected, incorporators become stock-

holders, i. e., their holdings or interest is evidenced by the amount of

their subscriptions, which become payable as the board of directors may
direct.

XIV. Certificate of Payment of Capital.

1. Upon the payment of each installment of capital, and of every
increase thereof, the president and secretary or treasurer, must sign and
swear to a certificate, stating the amount of capital so paid, and file

the same with the secretary of state. This certificate must also set out
the total amount of capital stock, if any, previously paid and reported,

and in reporting the increase or payment of installment, it must state

whether the same is paid in cash or by the purchase of property. (Sec.

25).

2. The certificate must be filed within ten days after such payment.

(Sec. 25).

XV. Liability of Officers for Failure to File Certificate.

Section 26 makes any of the officers mentioned in section 25, who
neglect or refuse to perform the duties required under section 25, for

thirty days after a written request by a creditor or stockholder of the
corporation, jointly and severally liable for all debts contracted before

the filing of such certificate. It is the usual practice not to file the

certificate until the entire amount of authorized capital has been paid in.

1. When action may be brought.

In Nassau- Banl- v. Brown, 30 E. 478, it was held that no action could
be maintained under section 26 until thirty days after written request
had been made by a creditor or stockholder to make a certificate, and
the neglect or refusal of the officers to do it within that time. (See
also ^Yaters v. Quimly. 27 L. 296; Afi'd. 28 Id. 533).

XVI. Amendments and Changes.

1. Incorporators may amend certificate of incorporation before pay-
ment of capital.

It may happen that after the certificate has been filed, but before any
part of the capital has been paid in, or organization has been effected,

it becomes necessary to change or amend the certificate of incorpora-
tion. While the revision of 1896 provided for amendments and changes
after organization, no provision was made for amendments before pay-
ment of capital. A supplement of April 19th, 1898 (P. L. 1898, p. 407),
(Sec. 26 j), enables the original incorporators to amend before the pay-
ment of capital, and is in substance as follows: Before the payment
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of any part of the capital, the incorporators may amend the certificate

in whole or in part; such amended certificate must be duly signed by

the incorporators named in the original certificate and be executed,

acknowledged, recorded and filed in the same manner as the original

certificate. This amended certificate shall take the place of the original

certificate and shall be deemed to have been filed and recorded on the

date of the filing and recording of the original certificate.

2. Fee of secretary of state ; how computed.

The fee of the secretary of state for filing such amended certificate

is twenty dollars for each amendment, e. g., if both the name and the

nature of the business is changed, the fee would be forty dollars; and
where the total authorized capital stock is increased, an additional fee

of twenty cents for each one thousand dollars of such increase. If

the only amendment is to increase capital stock, the fee would be twenty
dollars. The secretary of state has made this ruling, based upon a

recent opinion of the attorney general.

3. Amendments and changes after organization.

Under section 27, (as amended by Chap. 84, Laws of 1908), a cor-

poration organized under this act may change the nature of its busi-

ness, change its name, increase or decrease its capital stock, change

the par value of its shares, change the location of its principal office

in this state, extend its corporate existence, change its common stock

into one or more classes of preferred stock, create one or more classes

of preferred stock, and make such other amendment, change or altera-

tion as may be desired.

4. Orderly procedure.

Such amendment must be made in manner following: (1) The board
of directors must pass a resolution declaring that the change or altera-

tion is advisable, and call a meeting of the stockholders to take action

upon such resolution. (2) This stockholders' meeting must be held

upon such notice as the by-laws provide, and in the absence of such
provision in the by-laws, upon ten days' notice given personally or by
mail. (3) If two-thirds in interest of each class of stockholders having
voting powers, shall vote in favor of such amendment, a certificate

thereof shall be signed by the president and secretary under the coi'-

porate seal, acknowledged and proved as the original certificate, and such
certificate together with the written assent in person or by proxy of

two-thirds in interest of each class of such stockholders, must be filed

in the office of the secretary of state. The certificate of incorporation

is deemed to be amended upon the filing of such amended certificate.

There can be no provision inserted in the amended certificate which
could not lawfull.v be made a part of the original certificate. (See. 27).

5. The fee of the secretary of state for filing such amended certificate

is the same as for filing amended certificate before payment of capital,

and is computed in the same manner.
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6. Amendment cannot abrogate stockholders' rights.

It would seem that this section as amended merely gives the consent

of the state as to what the stockholders may do by way of amendment.
It does not give the corporation the right to so alter or amend its

charter as to abrogate any of the rights of its stockholders which are

evidenced by provisions in its original charter. The case of Zahfishe

V. Hachensach & New YorJc B. B. Co., 18 E. 178, holds that a legisla-

tive charter is a contract between the state and the corporation which
the state cannot impair; that corporations having a special purpose

specified in their charter. . cannot change that purpose without the con-

sent of all the corporators. The original certificate forms a contract

Iw^tween the several stockholders which, except by unanimous consent,

cannot be affected by any change in it made by virtue of any subse-

quent act of the legislature. It can only be effectually changed by
virtue of some act of the legislature then in force, which can and
should be, so to speak, read into the contract. (Meredith v. Zinc &
Iron Co., 5.5 E. 211; Aff'd. 56 Id. 454).

In Einstein v. Baritan Woolen Mills, 14i E. 624, section 27 (as amend-
ed by P. L. 1908, p. 127), was construed. Here a corporation incor-

porated under a special act of the legislature in 1869 had a provision

in its charter limiting the capital stock to one hundred thousand dol-

lars, with the privilege of increasing the capital stock from time to

time up to two hundred and fifty thousand dollars. It was sought by
the company to increase the total capital stock to five hundred and
twenty-five thousand dollars, part of such increase to be preferred stock

;

and it was further sought to convert the outstanding common stock into

preferred stock. It was held that the capital stock could not be in-

creased without the universal consent of the stockholders, nor could
preferred stock be substituted for common stock unless all of the share-

holders so agreed ; and it was further held that where a special charter

provides that the capital stock may be increased from time to time to

any sum, not exceeding a sum named, this limitation on the power of

the company is a part of the contract existing between the stockholders

themselves and between stockholders and the corporation, and its abro-

gation against the objection of a stockholder violates the federal con-

stitution, which prohibits the impairment of the obligation of contracts

;

and likewise, that the creation of preferred stock, by a corporation not
authorized by the special act incorporating it, nor under general laws
existing at that time, and against the objection of a shareholder, vio-

lates the obligation of the contract between the corporation and share-
holder.

7. The authorization of the creation of new stock by corporations,
as provided for in section 27, merely gives the consent of the state
that the stockholders may create new stock if they all agree, but if all

do not agree, such act cannot be held to be a portion of the charter
of a corporation organized under a special act or as an amendment
thereto. (Einstein v. Baritan Woolen Mills, supra).
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8. Change of 'business.

As to the clause in section 27 giving to the corporation power to

change the nature' of its business, it was held in Colgate v. United

States Leather Co., 75 E. 229, that action on the part of the corpora-

tion to change the nature of its business, is to be exercised, if at -all,

by direct proceedings taken pursuant to the statute authorizing it.

In the absence of express legislation, unanimous consent is necessary.

9. Increase of capital.

Where it is sought to increase the capital stock under the provision

of section 27, see Wall v. Utah Copper Co., 70 E. 17, where it was held

that no stockholder could be deprived of his right to share in any ad-

ditional or new stock proposed to be issued, and that an issue of bonds

containing the privilege to the holder of converting the same into

stock, amounted to an issue of stock, and could only be issued subject

to the right of each stockholder to share ratably therein. This case

at p. 29 cites Way v. American, Grease Co., 60 E. 263, the head-note of

which is as follows: "Directors of a corporation which is fully organ-

ized and in the active conduct of its business, are bound to afford to

existing stockholders an opportunity to subscribe for any new issue of

shares of its capital stock, in proportion to their holdings, before dis-

posing of such new shares in any other way."

10. Change of location of office by directors.

Supplement of April 8th, 1897 (P. L. 1897, p. 175), (Sec._ 147),

allows directors to change 'the location of the principal office within this

state to any other place within the state, by resolution adopted at

either a regular or special meeting of the board, if such change

be acquiesced in by a two-thirds vote of the members of the

board. Section 27 does not nullify this supplement. The act of

1897 simply provides another method of changing the location

of the principal office, and is the method more often employed.

Under this supplement, a copy of the resolution changing the location

of the principal office must be filed with the secretary of state, unless

the change is from one point to another in the same town, township

or city in this state; if however, in the latter case a copy of the reso-

lution be sent the state department it will be filed, as a matter of

course, the idea of the department being to have the records as com-
plete as possible.

XVn. Amendments by Corporations Eormed Under Other Acts.

Section 28 as amended by Chap. 84, Par. 2, Laws of 1908 (P._ L.

1908, p. 127), allows any corporation in this state, whether organized

under a special act of incorporation, or under general laws, except rail-

road and canal corporations and other corporations possessing the right

of taking and condemning lands, to increase or decrease its capital

stock, change its name, change the par value of its shares or the lo-

<"'ation of its principal office, change its common stock into one or more
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classes of preferred stock, create one or more classes of preferred stock,

fix a method of altering its by-laws, relinquish one or more branches of

its business or extend its business to such branches as might have been

inserted in its original certificate, in the manner prescribed in section

27.

1. Corporations included in this section.

The constitution as amended in 1875 (Art.- IV, Sec. 7, Par. 11),

provides that the legislature shall pass no special act conferring cor-

porate powers ; that they shall pass general laws under which corpora-

tions may be organized. Section 28, as amended, is therefore purely

intended to covet' corporations organized under other acts than the Act
of 1875, or the Eevision of 1896.

2. Stockholders' rights not abrogated by this section. -'

The fundamental contract between the stockholders and the corpora-

tion cannot be disturbed by this section. (Einstein v. Baritan Woolen
Mills. 74 E. 624). No amendment permitted by statute which strips

stockholders of rights acquired with the original grant or charter can
prevail against the will of stockholders objecting, unless the power has
been conferred in such a manner by legislation, that it may be read into

the contract of incorporation. (Colgate v. U. S. Leather Co.. 75 E.

229).

XYIII. Chaxge of Locatiox of Office.

1. The general act provides two different methods by which this

m^iy be accomplished. Both methods have been discussed supra.

XIX. Decrease of Capital.

1. How effected.

Section 29 enumerates several different methods of effecting a de-

crease of capital stock: (1) By retiring or reducing any class of stock.

(2) By drawing the necessary number of shares by lot for retirement.

(3) By the surrender by every shareholder of his shares and the issue
to him in lieu thereof, of a decreased number of shares. (4) By pur-
chase, at not above par, of certain shares for retirement. (5) By re-

tiring shares owned by the corporation. (6) By reducing the par value
of each share.

2. Publication of certificate.

To effect a decrease of capital stock, the procedure of section 27 must
be followed, (see Amendments and Changes after Organization), and
in addition the certificate decreasing capital stock nmst be published
for three weeks successively, at least once a week, in a newspaper pub-
li>^hed in the county where the corporation has its principal office. The
first publication of this certificate must be made within fifteen days'
after the certificate has been filed.
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3. The directors are jointly and severally liable for all debts of the

corporation contracted before the filing of the certificate, and the stock-

holders are liable for any sums they have received out of the amount
reduced. (See. 29).

4. Liability of stockholders.

No decrease of the capital stock releases the stockholders, whose
shares have not been fully paid, from liability for the corporation's

debts contracted before such decrease. (Sec. 29).

5. No reduction in taxes, that may be required to be paid by char-

ters of corporations incorporated under spcial acts, is effected by such
decrease of capital stock.

(Sec. 29).

6. Reduction of franchise tax.

Strict compliance with the method prescribed by the Corporation Act
for the reduction of capital stock is necessary in order that the amount
so reduced, may be deducted from the total amount of stock issued and
outstanding under the Franchise Tax Act. Stock once issued, remains
outstanding and subject to the Franchise Tax Act until retired and
cancelled in the method prescribed by our Corporation Act for the re-

duction of capital stock. (KnicherhocJcer Imp. Co. v. Assessors, 74

L. 583).

7. A corporation may purchase its own stock without the sanct'on

of the provision of section 29, either in the open market or of share-

holders, wherever such purchase is required for a legitimate corx^orate

purpose. Section 20 makes the shares of a corporation personal prop-

erty, and section 1, sub-division 4, gives power to purchase such i>er-

sonal property as the purposes of the corporation require, except what
is excepted in section 3, which exception does not include shares of its

own stock. In connection therefore with sections 29 and 38, the right

of a corporation to purchase its own shares is necessarily implied. But,
if the purpose of such purchase is to retire the stock, the provisions of

sections 27 and 29 must be complied with; one of which provisions is

that the purchase must be for a price not above par. (Berger v. U. S.

Steel Corp., 63 E. 809).

8. Distinction as to methods of decreasing.

The first two methods of decreasing capital stock, viz., by retiring

any class of stock or by drawing by lot, are compulsory. The fourth

method, viz., the purchase at not above par of certain shares for re-

tirement is not compulsory, else it would not be a purchase. It cannot
however, be held that in order to give effect to this fourth method, the

shares must in eifect be purchased ratably from each stockholder and
that one dissentient, although all others accept, may deprive the com-
pany of the benefit of this method and render the legislative act to

that extent abortive. The right to purchase carries with it the right to
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make such terms as to pajonent as can be agreed upon with the vendor.

{Beyjer v. U. S. Steel Corp., 63 E. 809).

9. As to the distribution of assets consequent upon reduction

of the capital stock of a corporation, see Continental Security Co. v.

Xortheni Security Co.. 66 E. 274.

10. Redemption of preferred stock.

Supplement of March 28th, 1902 (P. L. 1902, p. 217), provides for

the redeeming and retiring of preferred stock out of bonds or out of

proceeds of bonds of the corporation. These bonds may bear interest

at a rate not exceeding five per cent, per annum, and the principal of

such bonds may be made paj-able at a date not less than ten years from
the date of same. (See Sec. 149).

11. As conditions precedent to the retirement or redemption of

preferred stock, as provided for by section 149, corporations organized

under this act must have; (1) issued preferred stock entitling the holder

to receive dividends at a rate exceeding five per cent, per annum; (2) the

corporation must have continuously declared and paid dividends at such
rate on preferred stock for a iDeriod of at least one year next preceding
the meeting, which meeting must be calld in the manner provided for in

section 27 to decide this question; (3) the floating or unfunded debt at

the time of the stockholders' meeting must not exceed ten per cent, of

the par amount of the preferred stock then outstanding; (4) the assets

at such time, after deducting the amount of indebtedness, must, in

the judg:ment of the officers, be at least equal to the amount of pre-

ferred stock issued and outstanding. These matters must be certified

to in a certificate filed with the secretai'y of state.

12. Consent of two-thirds in interest of each class of stockholders,

present in person or by proxy at the meeting, called as provided for

in section 27, must be had in order to convert preferred stock into

bonds, or retire it. (Sec. 149).

13. The holder of such preferred stock must also consent to such
redemption or retirement. (Sec. 149).

14. The constitutionality of this act was sustained in Berger v.

U. S. Steel Corp., 63 E. 809 (Court of Errors and Appeals), and Venner
V. U. S. Steel Corp., 116 Fed. 1012, holds that the act does not alter

the status of the stockholder so as to impair the obligation of his con-
tract with the corporation within the meaning of the Federal Constitu-
tion.

15. A holder of common stock cannot question the plan of the com-
pany for the conversion of its preferred stock into bonds. (Raymond v.

U. S. Steel Corp., 63 E. 830).
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XX. Unlawful Eeductions of Capital a^d Unlawful Dividends.

1. The surplus or net profits arising from the business are the only

funds from which dividends may be made by the directors.

The division, witlidiawal or payment in any way, to any of the

stQckholdei's, of any part of the capital stock, or the reduction of the
capital stock except as authorized by law is expressly prohibited. (Sec.

30).

2. Liability of directors; exceptions.

If this provision of the act be wilfully or negligently violated, the

directors under whose administration the violation occurs, except those

who cause their dissent to be entered upon the minutes of such direc-

tors at the time, or those who, not being present, cause their dissent

to be so entered, upon learning of such action, are jointly and severally

liable, at any time within six years after paying such dividends to the

stocldiolders, for the full amount of any loss sustained by the stock-

holders, or in case of insolvency, to the corporation or its receiver.

(Sec. 30), (Appleton v. Amer. Malting Co., 66 E. 375; WilUains v.

Boice, 38 E. 364; Mills v. Hendershot, 70 E. 258).

3. Dividends paid out of capital are in effect reduction of stock.

Seigman v. Electric Vehicle Co.. 72 E. 4.03, holds that the prohibition

of section 30 should be read in connection with sections 27 and 29

respecting a decrease of capital stock, and that it deals with the pay-

ment of a dividend out of the capital as amounting in effect to a re-

duction of capital stock. (See also Mills v. Hendershoi, supra).

4. Right to waive recovery.

Neither the directors nor a majority of the stockholders oan waive
the right of the company to recover from the directors the amount of

dividends paid out of capital.

XXI. Voluntary Dissolution.

1. It is one of the powers of a corporation to wind up and dis-

solve itself. (Sec. 1, Par. 7). This method of dissolution is but one of

the means by which corporate existence may be terminated.

2. The orderly procedure is set out in section 31. It is worthy of

notice, however, that no meeting of stockholders or notice to them, is

necessary where all of the stockholders consent in writing to such dis-

solution. It may also be noted that the question of deciding whether
dissolution is advisable for the best interests of the stockholders and
the corporation, is left to the judgment of the board of directors. (See
Windmuller v. Standard Dist. Co.,, 114 Fed. 491 and Windmuller v.

Standard Dist. Co., 115 Fed. 748). (See also Benedict v. Cohnnbns
Consh-vction Co.. 49 E. 23).
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3. Duty of directors to call meeting.

It was held in Streit v. Citizen's Fire Ins. Co., 29 E. 21, that where

a corporation had ceased to do business and apparently nothing re-

mained to be done but to pay its debts and divide the surplus among
the stockholders, it is the duty of the directors to call a stockholders"

meeting.

4. Dissolution under section 31 does not actually occur until each

and every step of the statutes have been carried out; and until tlie

affidavit, that the certificate of the secretary of state has been published

as required by law, has been filed with the secretary of state, which is

the final step required by the statute, dissolution has not been effected.

(Hegeman v. Atl Rithher Shoe Co., 73 E. 295).

5. The provisions of sections 53, 54 and 55 apply as to winding up
the corporation's affairs, after dissolution under section 31.

XXII. Stockkolders" Meetings.

1. Manner of conducting may be determined by certificate or by-laws.

Section 17, as amended by Chap. 119, Laws of 1901 (P. L. 1901, p.

260), provides that every corporation may determine by its certificate of

incorporation, or by-laws, the manner of calling and conducting all

meetings and what number of shares shall entitle the stockholders to

one or more votes.

2. Quorum.

The number of stockholders who shall attend, either in person or by

proxy, or what number of shares or amount of interest shall be repre-

sented at any meeting in order to constitute a quorum, may also be

fixed by the certificate or by-laws. If a quorum be not so determined,

a majority in interest of the stockholders represented either in person

or by proxy, shall constitute a quorum, and there is a further provision

that in no case shall more than a majority of shares or amount of in-

terest be required at any meeting in order to constitute a quorum.
(Sec. 17).

3. These meetings should not be confused with the first meeting of

incorporators, which is discussed under the head of ^'Eirst Meeting of

Incorporators."

4. All meetings of stockholders of every corporation of this state

must be held at the principal office of the corporation in this state

unless otherwise provided by law.

(See. U). Hilles v. Parnsh. 14 E. 380-383 says: "Indei>endent of

statutory provisions, it is a rule of law that a private corporation whose
charter has been granted by one state, cannot hold meetings and pass

votes in another state. It exists by force of the law that created it

:

and where that law ceases to exist, and is not obligatory, the corpora-

tion can have no existence."
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5. The directors' meetings may be held outside of the state if the

certificate of incorporation or by-laws so provide.

(See Coe v. Midland Ry..Co., 31 E. 105-117 and also Parsotis v.

Lent, citing Coe v. Midland By. Go., 34 E. 67). In Schullze v. Van
Doren, 64 E. 465 ; Aff'd. 65 Id. 764, there was no provision made
in the by-laws for holding directors' meetings out of the state, and it

appeared by the minutes of the corporation that, the resolution of the

board of directors which authorized a mortgage was passed at a meet-

ing held in tlie city of New York : Held, "^^Hiere a mortgage by a

corporation was duly executed and recorded before a judgment was
obtained by a creditor under which the mortgaged property was sold,

and the corporation had the full benefit of the bonds which the mort-

gage was given to secure, the fact that the directors of the corpora-

tion, who were substantially the sole OAvners of its property, held the

meeting at which the mortgage was authorized in another state, which
fact did not appear from the mortgage, did not render it void as to

such judgment credtor."

6. Notice of annual meetings.

The by-laws should provide what notice to stockholders is to be given

of annual meetings. (Sec. 17).

7. Notice of special meetings.

The act provides for notice to be given of meetings called for special

purposes. Notice of a meeting to act upon a resolution of the board of

directors declaring it advisable to dissolve, miast be published once a

week for four successive weeks in a newspaper published in the county
where the corporation has its principal oiSce. (Sec. 31). In this

connection it should be noted that where a notice is required

to be published for four successive weeks next preceding the date ap-

pointed for the meeting, there must he four entire weeks, i. e.. twenty-

eight days, between the first insertion of the advertisement in the news-

paper and the date fixed. (See Parsons v. Lanning, 27 E. 70 and State

V. Elizabellt, 41 L. 517). A meeting to act upon a resolution of the

board of directors declaring an amendment advisable, m,ust be held upon
such notice as the by- laws provide, or if no provision is .made in the

by-laws, upon ten days' notice either personally or by mail. (Sec. 27).

A twenty-days' notice must be given of a meeting to act upon an agree-

ment for consolidation or merger. (Sec. 105).

8. Extraordinary matters must be mentioned in notice.

It would seem to be the general rule that at any meeting of the stock-

holders where any matters, extraordinary in their nature, not provided
for in the original certificate of incorporation, are to be considered,

such matters should be mentioned in the notice upon which the meet-
ing is held.
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9. Matters considered extraordinary.

The following would be considered as extraordinary matters: amend-

ments, change in the nature of business, change of name, increase or

decrease of capital, change of par value of shares, extension of exis-

tence, creation of preferred stock, conversion of preferred stock into

bonds, consolidation with other corporations, dissolution, leasing of

property and franchise to another corporation. (See Schwarzwulder v.

Tegen, 58 E. 319-326, citing People's Ins. Co. v. Westcott, 14 Gray 440;

Morawetz Oorp.^ Sec. 483 and Ang. and Ames Corp. 10th edition, Sec.

489). In the Schwarzwalder case it was sought to change an insurance

company from a mutual to a joint stock company, and the court held

that this was an. extraordinary matter and one which could not be

fairly embraced in the transaction of business provided for by the

charter itself. Action could not be taken upon it at a meeting unless

special notice was given.

10. Rule as to notice of election of directors.

In Dunster v. Bernards Land & Sand Co., 74 L. 132, a special

meeting was called by the president upon notice "to transact such
business as may be properly brought before said meeting;" no notice

was given that this meeting would go into an election of directors,

nor did such a purpose exist at the time the notice was
given. The meeting having been adjourned from time to time,

proceeded to elect directors to fill vacancies. It was held (assuming
that the by-laws conferred the power to call a special meeting of stock-

holders for the election of directors at a time other than the date in

the annual meeting), that the election as held was void because it was
not held at the annual meeting of stockholders, nor at a special meet-
ing called for that purpose on notice to the stockholders, nor by unani-
mous consent.

11. Stockholder's duty to give company his address; effect of stock-

holder's laches:

It is the duty of one acquiring stock either to have the stock trans-

ferred on the books of the company, or to give distinct notice that sub-

sequent notices of meetings sent to him as a stockholder should be
sent to a certain address, in order to charge the company with neglect.

If the complainant be guilty of laches in this respect, he is not entitled

to relief where notices are sent to the address of the previous holder.

{Dana v. American Tobacco Co., 72 E. 44; Affd. 73 Id. 736). (See
also Beling v. American Tohacco Co., 72 E. 32).

12. Notice of a meeting may be waived by stockholders.

Provision is made for such waiver under section 16 as amended by
Chap. 58, Laws of 1902 : "Whenever under any of the provisions of
this act, or any amendment thereto, a corporation is authorized to take
any action after notice to its members or stockholders, or after the
lapse of a prescribed period of time, such action may be taken without

5
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notice and without the lapse of any period of time, if such action be

authorized or approved and such requirements be waived, in writing,

by every member or stockholder of such corporation or by his attorney

thereunto authorized." See Quich v. Corlies, 39 L. 11, holding that

statutory provisions designed for the benefit of individuals may be
waived, and where the waiver be in legal form and is acted upon, such
waiver becomes an estoppel to plead the statute.

13. As to informality in the manner of calling or giving notice of

meetings, see In re Griffing Iron Co., 63 L. 168. Here a special meet-
ing of stockholders was called on less than ten days' notice to amend the

by-laws of the company by increasing the number of directors and to

elect those that should be added. At the meeting, every share of stock

was represented and voted ujwn and no stock had been transferred within

twenty days next preceding the meeting. It was held on summary in-

quiry under section 42, that notwithstanding its informality, such elec-

tion would not be disturbed.

14. Voting at meetings not held as elections.

At meetings of stockholders, other than those held for election pur-

poses, stockholders may vote on all shares held at the time of the meet-

ing unless the by-laws provide otherwise.

15. Calling of meeting by three stockholders.

There is still another jprovision in the act for the calling of a stock-

holders' meeting, viz., section 46. This section allows three or more
stockholders, having voting power, to call a meeting whenever, for any
reason, a legal meeting of the stockholders cannot otherwise be called.

16. Notice of such meeting.

Such a meeting must be held upon ten days' notice of the time, place

and purpose, published in a newspaper in the county where the corpora-

tion's principal office is located, and such notice must also be mailed

to all the stockholders. If there be no officers present, the stockhold-

ers may elect officers for the meeting. (Sec. 46).

XXIII. Election of Directors.

1. Number; qualifications; tenure:

Under section 12 there must be at least three directors, who must be

stockholders in the corporation. They must be chosen annually at a

meeting of the stockholders held at the registered office in New Jersey,

and they are to hold office for one year and until others are chosen and
qualify in their stead.

2. Directors may be classified with respect to the time for which
they shall hold office, each of the several classes to be elected for dif-

ferent terms. No class may be elected for a shorter term than one
year, nor for a longer period than five years, and the term of at least
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one class must expire each year. If there be more than one kind of

stock, pro-^'ision may be made in the certificate conferring the right

to choose the directors of any class upon the stockholders of any class

to the exclusion of the others. (Sec. 12).

3. At least one director must be an actual resident of New Jersey.

(Sec. 12).

4. Directors cannot change time of election.

In ElJcins v. Camden & Atlantic R. E. Co., 36 E. 467, it was held

that where the charter of a corporation provides that annual meetings

for the election of directors must be held by the stockholders, the direc-

tors cannot by a by-law so change the time of holding the annual elec-

tion that they will continue themselves in office more than a year against

the wishes of the holders of a majority of the stock. The court de-

clared that the right here given to the stockholders of holding annual
meetings for the election of directors, is a highly important right which
the directors can neither defeat or impair, and that the right to change
the day for the annual meeting is one, from its very nature, that can

only be exercised by the stockholders.

5. Directors cannot deprive stockholder of rights.

If officers of a corporation manage through the instrumentality of

their power and position to deprive an equitable owner of stock of any
of his rights, their act in its consequence is a fraud against which
equity will give relief. {Archer v. American Water ^Yor'ks Co., 50 E,

33). (See also Hilles v. Parrish . 14 E. 380: O'Connor v. International

Silver Co., 68 E. 67).

6. The stock and transfer books must be kept at the registered

office in New Jersey.

(Sec. 33).

7. Alphabetical list of stockholders.

At least ten days before every election, after the first, the directors

must cause the officer having charge of the stock and transfer books,

to make a complete alphabetical list of all stockholders entitled to vote

at the coming election. The residence of each stockholder and the num-
ber of shares held by each, must appear on this list, and it must be

kept at the principal office and be at all times, during' business hours,

open to the examination of the stockholders. (Sec. 33).

8. Penalty for not making list.

There is a penalty of $200, recoverable against the officer having the

books in charge, for refusal or neglect to exhibit such books or list,

and if the board of directors neglect or refuse to produce them at the

election, they are thereby rendered ineligible to any office at such

election. (Sec. 33).
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9. Failure to produce list does not invalidate election.

The case of Downing v. Potts, 23 L. 66, though decided in 1851, is

in point, as at that time an act similar to the one now a part of the

present Corporation Act, was in force. This case decides that the

requirement which directs that a list of the stockholders entitled to

vote, with the number of shares held by each, shall be made out ten

days prior to the election, is directory only, and non-compliance with

it does not of itself make void the election. At page 73 in the opinion,

the court said: "The provision clearly contemplates the validity of

the election. * * * '" If a refusal or neglect by the directors

to produce the list of stockholders be construed to defeat the election,

such construction would enable the directors at pleasure entirely to

defeat the election, in direct contravention of the general design and
policy of the act."

10. The right of a stockholder to vote, does not depend upon his

name being contained in the list ; on the contrary, the statute expressly

declares that the books of the corporation shall be the only evidence as

to who are the stockholders entitled to vote. (Downing v. Potts, supra).

(See also In re St. Laiorence Steamhoat Co., 4A L. 529; In re Schwartz &
Gray, I'l L. 415; In re Owpe May, &c., Navigation Co., 51 L. 78).

11. Method of voting.

Unless it is otherwise expressly stated in the certificate of incor-

poration, all elections of directors must be by ballot; the poll must be

open between 9 A. M. and 5 P. M. during the day and must close before

nine o'clock in the evening. (Sec. 34).

12. The poll must remain open at least one hour, unless all stock-

holders are present in person or by proxy and have sooner voted, or

unless all stockholders waive this provision in writing. (Sec. 34).

13. The persons* receiving the greatest number of votes shall bCi

directors.

(Sec. 34).

14. Quorum at elections.

Unless otherwise provided in the original or amended certificate of

incorporation, or in the by-laws approved at a stockholders' meeting,

in all corporations formed under the provisions of this act, a majority
in interest of all the stockholders shall be present in person or by proxy
to constitute a quorum. (Sec. 34).

15. When election must be held.

An election of directors must be held at the annual meeting of stock-

holders or at a special meeting called for that purpose on notice to

the stockholders, otherwise it is void. (Dunster v. Bernards Land &
Sand Co., 74 L. 132).
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16. As to votes cast for a candidate who is ineligible for the office

of director, see In re Lawrence Steamhoai Co., 44 L. 529, where it was

held that these votes should not be thrown away so as to elect a candi-

date having a minority of votes, unless the electors casting such votes

had knowledge of the fact on which the disqualification of the candidate

for whom they voted rested, and also knew that the latter was for that

reason disabled by law from holding the office,

XXrV. Cumulative Voting.

1. Permitted only when authorized.

Ey P. L. 1900, p. 418, cumulative voting is permitted at all elections,

but only when expressly authorized by either the original or amended
certificate of incorporation. (See Sec. 38^). In Lowenthal v. Ruhher
Reclaiming Co., 52 E. 440, a by-law was held valid which provided

for cumulative voting. Note, however, that this case was decided in

1894 before the passage of the above act.

2. Cumulative voting means that each stocldiolder shall be entitled

to as many votes, as shall equal the number of his shares of stock, mul-

tiplied by the number of directors to be elected, and a stockholder may
cast all of such votes for a single director, or may distribute them among
the number to be voted for, or any two or more of them as he may see fit.

3. Its effect is to give minority stockholders representation upon the

board of directors.

XXV. Regulations as to Voting.

1. Number of votes to which a stockholder is entitled.

At every election, each stockholder, whether a resident or non-resi-

dent, is entitled to one vote in person or by proxy for each share of

stock held by him unless othei'wise provided in the certificate of in-

corporation or by-laws. (Sec. 36).

2. No proxy may be voted on three years from its date.

(Sec. 36).

3. No share of stock may be voted on at any election which has

been transferred on the books of the corporation within twenty days

next preceding such election.

(Sec. 36).

In Johnston v. Jones, 23 E. 216, it was held that to entitle a stock-

holder to vote, he must be registered on the books on the day the

election is held, and in Chapman v. Bates. 61 E. 658-666, section 36

was held to apply only to voting at elections. In connection with
section 36 and cases cited, it should, however, be borne in mind that

section 17, as amended by P. L. 1901, p. 260, gives every corporation

the right to determine by its certificate of incorporation or by-laws,



70 Voting.

the manner of calling and conducting meetings, qualifications as to

voting, etc.

4. As to voting by proxy.

(See Proxy).

5. As to voting qualifications of stockholders, Savage v. Ball, 17 E.

142, holds that a stockholder's right to vote is not impaired because of

indebtedness to the company on his subscription; Downing v. Potts,

23 L. 6Q, establishes the doctrine that a subscriber to the stock of an
incorporated company, whose subscription is received by the directors

and regular certificates therefor issued to him, is a bona fide stockholder
entitled to transfer his stock and to vote at elections, even though he
has paid nothing for his stock, and in Am. Pig Iron Storage Co. v.

Assessors, 56 L. 389, it vpas decided that neither certificates of stock

nor payment of the par value of the shares in full, are necessary, to

confer on the subscribers the rights and privileges of stockholders in

the organization and management of the company. In all the legis-

lation on this subject, subscribers to stock are regarded as stockholders.

In a popular sense, a corporation is said to issue stock when it obtains

subscriptions for it.

6. No provision for voting pools or trusts is contained in the General

Corporation x\ct.

7. When they may be created.

It would seem that such pools or trusts may be created where the

object is to carry out a particular policy, with a view of promoting the

best interests of all the stockholders. The propriety of the object vali-

dates the means and must affirmatively appear. The merits of each

case must be the ground for determining the validity or invalidity of

such voting agreement. (See Warren v. Pirn, 66 E. 353; White v.

Thomas Inflatable Tire Co., 52 E. 178; Cone v. Russell, 48 E. 208; Ro-
hotham v. Prudential Ins. Co., 64 E.'673; Clowes v. Miller, 60 E. 179;
Kreissl v. Distilling Co., 61 E. 5; Chapman v. Bates, 61 E. 658).

XXVI. Voting Powers of Executors and Trustees.

Section 37 gives to executors, administrators, guardians or trustees,

the right to vote on stock held by them in their representative or fidu-

ciary capacity.

1. Formal transfer not necessary.

An executor or administrator is entitled to vote, at any election of

directors on the stock standing in the name of the testator or intestate

on the corporation's books, without formal transfer or entry on such
books.

2. Foreign executors are within the meaning of section 37.

(In re Cape May, &c., Navigation Co., 51 L. 78).
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3. Hypothecated stock.

Section 37 also gives a stockholder who pledges his stock as collateral

security, the right to vote on such stock unless in the transfer to the
pledgee on the books of the corporation, he expressly empowers the

pledgee to vote thereon.

4. Disqualification to vote stock cannot be removed by hypothecating
it as collateral.

The right which the law gives to empower the pledgee of stock to

vote thereon is limited to such pledgors as are themselves possessed of

the right to vote on the stock which they own. (Thoinas v. International
Silver Co., 72 E. 224).

5. Determination of whether transfer is complete or in pledge.

As between the corporation, the pledgor and the pledgee, the burden
of determining whether there is a complete transfer or whether the
transfer is in pledge, is not upon the corporation. The company must
recognize the owner on its books, as the true owner, and if the pledgee
is under obligation to give the pledgor a proxy, the pledgor's only remedy
is to obtain a decree in equity compelling the pledgee to fulfill his

obligation. (See Canadian Imp. Co. v. Leu, 69 Atl. 455).

XXVII. Stock of a Corporation Held by Itself Not to be Voted
Upon.

Under section 3S, shares of stock of a corporation belonging to said
corporation, may not be voted by the corporation either directly or in-

directly.

1. Power to purchase stock implied.

That there is an implied grant of power to corporations undex the
General Act to purchase shares of their own capital stock if such pur-
chase is required for a legitimate corporate purpose, but not otherwise,
see Kniclcerhocker Imp. Co. v. Assessors, 74 L. 583. (See also Chapman
V. Iron Clad Rheo'stat Co., 62 L. 497; Berger v. U. S. Steel Co., 63 E.
809 and Oliver v. Railway Ice Co., 64 E. 596). Such stock owned by
the corporation cannot be voted on directly or indirectly. (McNeely v.

Woodruff, 13 L. 352-360; In re St. Lawrence Steamhoai Co., 44 L. 529-

539). In O'Connor v. International Silver Co., 68 E. 67, it was held
that where the officers and directors of a corporation which has acquired
some of its own stock by the purchase of all the capital stock of another
corporation owning it, attempt to vote on the shares so acquired at a
meeting for the purpose of electing directors, a person who owns stock
in the corporation, but which stands in the name of his grantor on the
books of the corporation, is entitled to sue to prevent the illegal voting
on the shares in auestion.
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2. Hypothecation does not empower pledgee to vote.

A corporation by pledging its own stock as collateral to another cor-

poration, cannot empower the pledgee corporation to exercise a power
or incident of ownership which the real owner does not possess. (Thomas
V. Internaiional Silver Co., 72 E. 324).

3. Lien on its own stock cannot be acquired.

A corporation cannot even by specified provision for the purpose in

its articles of incorporation or in its by-laws, acquire a lien on its own
stock held by its debtor. (D. L. & W. R. B. Co. v. Oxford Iron Co.,

38 E. 340).
'

"XXVIII. Directors Shall Be Stockholders.

To enable a person to become a director, he must at the time of his

election be a bona fide holder of some of the stock of the corporation.

(Sec. 39).

1. A director ceasing to be a bona fide stockholder, shall also cease

to be a director.

(Sec. 39).

2. The certificate of incorporation or by-laws, may determine how
many shares a person shall hold to ctualify him to be a director.

(Sec. 39).

These provisions do not apply to the first directors of a consolidated

company. (Camden, &c., Co. v. Carpet Co., 33 Atl. 479).

3. Director must accept office.

A person, though formally elected a director, is not a director until

there is satisfactory evidence in a formal manner or by conduct in

harmony therewith, that such directorship is accepted by him. (Whit-
taker v. Amwell Nat'l Banl, 52 E. 400-415).

4. The company's books are not conclusive with respect to the

qualifications of a director.

A person nia.y be qualified to be a director whose vote cannot be re-

ceived at the election. He may be a bona fide holder of stock at that

time, and yet be disqualified from voting on it by reason of the transfer

to him not being entered on the books. The question of competency
for directorship is one exclusively of judicial cognizance. A stock-

holder may have purchased stock with a view of becoming a director,

or have obtained it by gift, or he may hold it upon a trust, and be
qualified as a director. (In re St. Lawrence Steamboat Co., 44 L. 529-

540). (See also In re Leslie, 58 L. 609).

5. Director de facto.

Where one of the directors has made an assignment for the benefit
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of creditors, he therefore ceases to be a stockholder and hence can no
longer be a director, but as to third parties dealing in good faith with

the company, without notice of any infirmity of the title of such direc-

tor, he must be regarded as a director de facto. (Kvser v. Wright, 52

E. 825).

6. Ineligibility.

Where the directors neglect or refuse to produce an alphabetical list

of all stockholders entitled to vote, with their residences and number
of shares held by each, although the stock and transfer books be present

at such meeting, said neglect or refusal, i^ursuant to section 33, renders

such director ineligible to any office at such election, and if such di-.

rectors are voted for and declared elected at said meeting, their elec-

tion will be set aside. (In re Schiuartz & Gray, 11 L. 415). In re

BrooMyn Baseball Club, 15 L. 64, it was held that it requires a wilful

refusal to file the report of the election of directors within thirty days
after any annual election as required by section 43 (as amended by
Chap. 124, Laws of 1900), to make the directors so failing to file the

same, ineligible to re-election at the next succeeding annual meeting.

XXIX. Stock Books to Determine "Who May Vote.

Section 40 directs the inspectors of election to refer to the stock

book of the corporation to ascertain who are the stockholders in cas?

the right to vote upon any share of stock be questioned.

1. In case of any discrepancy between the books, the transfer "book

shall control and determine who are entitled to vote. (Sec. 40).

In re U. S. Cast Iron & Foundry Co., 74 L. 315, it was held that
when a corporation keeps no transfer book for the transfer of its capital

stock other than its certificate of stock book, and said certificate of stock
book is in fact used as its transfer book, in recording the evidence of
the transfer of shares of its capital stock from one stockholder to

another, that if said certificate book thus used as a transfer book, be
present at the place and time of electing directors, together with
all other books and stockholders' lists, as required by section 33, the
directors then in office are not ineligible to re-election as directors

at such election. (See In re Cedar Grove Cemetery Co., 61 L. 422;
Archer v. Am\. Water Worhs Co., 50 E. 33; Johnston v. Jones, 23 E.
216).

2. As to inspectors of election.

While there is no express provision in the General Act requiring
them, the practice generally followed is to make provision for inspectors
in the by-laws.

3. A candidate for the office of director cannot act as inspector,
but this prohibition does not apply to the first election of directors.

(Sec. 35).
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4. Inspectors cannot pass upon the eligibility of candidates;

this question is one which the courts must decide.

5. The inspectors' duties are to receive and count the votes cast, and
by means of the books of the company (the transfer book controlling)

determine in the event of disi>ute, whether the person offering the vote

is a registered stockholder.

6. Inspectors should take oath that they will honestly and impar-

tially perform their duties and after receiving and counting the bal-

lots, certify the result. (See In re St. Lawrence Steamboat Co., 44 L.

529; Doivning v. Potts, 23 L. 66).

7. Provision for election where such election was not held on day
designated.

Section 41 provides a means of holding an election for directors where
such election was not held on the day designated by the certificate

of incorporation or the by-laws. It directs that the directors cause an
election to be held as soon thereafter as convenient.

8. Failure to elect directors at the designated time shall work no
forfeiture or dissolution of the corporation.

Any justice of the Supreme Court may summarily order an election

to be held upon the application of any stockholder, and may punish the

directors for contempt of court for failure to obey the order. (See
Hohohen Building Ass'7i v. Martin, 13 E. 427; In re Coiisolidated Tel.

& Telegraph Co., 43 Atl. 433; McNeelv v. Woodruif, 13 L. 352; Camden
& Atl. R. R. Co. V. Elhins, 37 E. 273).

9. Notice of a special meeting for the election of directors must
state specifically the business to be transacted at such meeting. (Duits-
ter V. Bernards Land & Sand Co., 74 L. 132).

XXX. Supreme Court May SuM]\rARiLY Investigate Complaints
Touching Elections.

1. Application for relief may be made by any person who may be
aggrieved, upon reasonable notice having been given of the intended ap-
plication to those whose interests are to be affected. The Supreme
Court- may, in a summary way, hear affidavits, proofs and allegations of
the party, or in any manner inquire into the cause of complaint; and may
give such relief as right and justice may require. It may establish the

election or order a new one, or it may order an issue to be made up to

try the rights of the respective parties or direct the attorney general
to exhibit an information in the nature of a quo warranto in relation

to the matters in dispute. (Sec. 42). That the court may set aside the
election and order the admission of those persons who would have been
elected if votes wrongfully rejected had been received, see In re Cape
May, &c., Nav. Co., 51 L. 78.
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2. Stockholders have a standing in court under section 42.

They are parties aggrieved within .the meaning of the statute. (In re

St. Laiurence Sleamioat Co., 44 L. 529).

3. Ballots cast at separate polls.

If the stockholders assemble in two bodies at the time and place ap-

pointed for the election and cast their ballots at separate polls, the

court, in ascertaining the result, may consider the ballots cast at both

polls. {Ill re Cedar Grove Cemetery Co., 61 L. 422).

4. Technical violation without fraud.

In Stratford v. Mallory, TO L. 294, the violation was purely technical,

and the circumstances of the violation were such as negatived any frau-

dulent or improper motive. Held, that it would be unfair to install as

directors the candidates who received a minority of the votes and that

a new election must be held. (See In re Jersey City Paper Co., 69 L.

594; St. Patrick's Alliance of America v. Byrne, 59 E. 26; In re Delo/-

ware River & Atl. R. R. Co., 68 Atl. 1104; Hankins v. Newell, 75 L. 26;
In re Grifpng Iron Co.. 63 L. 168; Rankin v. Neioark Library, 64 L.

265).

5. Unconstitutionality of act giving chancellor power of summary
investigation.

Under a supplement of March 29th, 1899 (P. L. 1899, p. 563),
the chancellor was given ]X)wer to summarily investigate com-
plaints touching elections and authority to restrain those claiming to

have been elected to the office of directors from exercising any of the

duties of the office pending the hearing and detennination of the ap-

plication, but in Goldstein v. Eiving, 62 E. 69, decided in 1901, this act

was held to be unconstitutional, the court declaring that the power to

inquire into and adjudicate upon the validity of an election of officers

by both municipal and private corporations, is by the constitution

vested solely in the Supreme Court of this state, and the legislature has
no power to vest any part of that judicial jurisdiction in any other
tribunal.

XXXI. Annual Report to the Secretary of State.

An annual report must be filed with the secretary of state by every

domestic and foreign corporation doing business within this state.

(Sec. 43).

1. When to he filed.

This report must be filed within thirty days after the first election

of directors and officers, and annualh^ thereafter within thirty days
after the time appointed for holding the annual election of directors.

(Sec 43).
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2. Authentication.

It must be authenticated by the signatures of the president and one

other officer or by any two directors of the company. (Sec. 43).

3. This report must show:

(1) The name of the corporation, (2) The location of its registered

office in this state and the name of the agent upon whom process against

the corporation may be served (set out the town or city, street and num-
ber of street). (3) The character of business. (4) The amount ol

authorized capital stock, if any, and the amount actually issued and
outstanding. (5) The names and addresses of all directors and officers

and when the term of each expires. (6) The date appointed for the

next annual meeting of stockholders for the election of directors.

(7) Wliether the name of the corporation has been at all times con-

spicuously displayed at the entrance of its registered office in this state

and whether such corporation has kept at such office the transfer book
in which transfers of stock are made and the stock book, containing
the names and addresses of all the stockholders and the number of

shares held by them respectively open at all times for the examination
of the stockholders as required by law. (Sec. 43).

4. Certain corporations excepted.

The seventh requirement does not apply to foreign corporations or

canal or railroad corporations, nor do any of the foregoing requirements
apply to corporations under the supervision of banking and insurance.

(Sec. 43).

5. Penalty for failure to file.

There is a penalty of two hundred dollars for failure to make and
file such annual report. (Sec. 43).

6. Ineligibility of directors; exception.

A further provision of section 43 renders all of the directors of any
domestic corporation, who are in offijce at the time of default,' who wil-

fully refuse to comply with the provisions of this section, ineligible for

election or appointment to any office whatsoever at the time appointed
for the next election and for a period of one year thereafter. The
only way a director can escape such disqualification is to file with the
secretary of state, before the time appointed for holding the next elec-

tion of directors after such default, a certificate stating that he has
endeavored to have such report made and filed, but that the officers

have neglected so to do; and such director must then report, so far as he
is able, the items required to be set out in such annual report. This
certificate must be verified by him to be true to the best of his infor-

mation and belief.

7. Service of process when report is not filed or agent vacates office.

Paragraph 2 of section 43 makes provision for service of process
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against a corporation upon the secretary of state, in case the annual

report is not filed as provided above, or in the event of the death, resig-

nation or removal from the state of the agent upon whom process may
be served.

8. Registered office may be given as stockholder's address.

Supplement of April 20th, 1898 (P. L. 1898, p. 410), (Sec. 139),

permits the registered office of the company to be given as the post

oifice address of any of the stockholders, officers or directors.

9. All reports, &c., to contain location of office and name of agent.

Every certificate, report or statement required to be given to any

officer or the department of state shall set forth the location of the

corporation's registered office and the name of the agent in charge

thereof. (Sec. 139).

10. All certificates, &c., to be in English language.

Under an "Act Eelative to Corporations" (P. L. 1903, p. 231), (Sec.

140), it is required that every certificate, either original or amended,
and all reports of corporations, whether domestic or foreign, shall be

in the English langviage.
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NAME.

I. Eight to Name.

One of the powers granted a corporation under section 1 is the power
to have succession by its corporate name.

II. Mode of Acquiring Name.

1. A corporate name may be acquired by usage.

(Alexander v. Berney, 28 E. 90).

2. Other modes of acquiring.

Corporations may assume the name used by the incorporators as a

firm name^ or the name of a dissolved or defunct corporation. The
name of a foreign corporation or that of an individual may be used.

3. As to the right to use one's surname, as all or a part of a cor-

porate name, see Edison Storage Battery Co. v. Edison Auto^nohile Co.,

67 E. 4A:-56, vrhere the court said: "Anyone has a right to use his own
name in business, but he may be restrained from its use if he uses it

in such a way as to appropriate the good will of a business already es-

tablished by others of that name. (This is the important thing). Nor
can he by the use of his own name appropriate the reputation of another

by fraud, either constructive or actual." And again, in the case at p.

56: "These and many other cases hold that there is no sanctity in the

name being used by a corporation either directly created by special

charter or organized under general laws." The name is adopted at the

peril of the corporation adopting it. (See also Herring-Hall-Murvin

Safe Co. V. Hall's Safe Co., 208 U. S. 554; International Silver Co. v.

Wm. H. Rogers, 72 E. 933).

4. Inquiry at the office of the secretary of state may be had as to

the availability of a name desired to be used, hut a reliance upon the

answer of the state department that such proposed name is proper does

not relieve the corporation using such name from any risk attending

its use. (Eureka Fire Hose Co. v. Eurelca. B-uhher Mfg. Co., 69 E. 159).

(78)
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m. Misnomer in General.

1. Does not defeat grant.

The misnomer of a corporation in a grant or obligation does not

destroy or defeat the grant or obligation if the identity of the cor-

poration be shown by proper averment and proof. (Upper Alio ways

Creel- v. String, 10 L. 323; Den v. Bay, 21 L. lYl).

2. A contract is not void, because the corporation with which it is

made is misnamed therein. (Hohol-en Bldg. Ass'n v. Martin, 13 E. 427;

Woolwich V. Forrest, 2 L. 107; Middletown v. McCormicTc, 3 L. 92).

The same applies to bequests. {Van Wagenen v. Baldivin, 7 E. 211;

McBride v. Elmer, 6 E. 107; Goodell v. Union Ass'n 29 E. 32; Lan-

ning v. Sisters of St. Francis, 35 E. 392).

IV. Unauthorized Assumption of a Corporate Xame.

1. Remedy by injunction.

The unauthorized use of the name of an individual in a corporate

title adopted by others may be restrained by injunction even though

the corijoration and individual are not engaged in a competitive busi-

ness. (Edison V. Edison Polyform Mfg. Co., 67 Atl. 392).

2. Infringement of personal right.

It was held in Edison v. Mills Edisovia, 74 E. 521, that the use of

the word "Edisonia" in the name of the defendant corporation, organ-

ized to conduct exhibitions by the lawful use of Edison phonographs
and kinetoseopes, was not calculated to mislead the public to believe

that Edison was in any manner interested in defendant corporation,

and did not constitute an infringement of any personal right possessed

by the complainant Edison in his name. A name descriptive of a patented

article used in connection with the business conducted by a corporation

may be used as a part of its corporate name.

V. Name Not to be Similar to One Already in Use.

Care should be taken that the name assumed is not already in use

by another existing corporation of this state, or so nearly similar thereto,

as to lead to uncertainty and confusion. (Sec. 8, Par. 1).

1. Corporation may be restrained.

That a domestic corporation may be restrained from using a name
so similar to that of another domestic corporation as to lead to un-
certainty or confusion, see Glucose Sugar Refining Co. v. Am. Glucose

Sugar Befining Co.. 22 N. J. L. J. 147, where the use of the name Ameri-
can Glucose Sugar Refining Company was enjoined. See also L. Martin
Co. V. L. Martin-Wilcl-es Co., 71 Atl. 409. This case was reversed on
the question of accounting only, 72 Id. 294.
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2. It is not necessary to show that damage has already heen done,

in order to restrain the use of an incorporator's name. (Edison Storage

Battery Co. v. Edison Automohlie Co., 67 E. 44).

3. Application for restraint must be prompt.

(Edison Storage Battery Co, v. Edison Automobile Co., supra).

4. Foreign corporations may complain.

If the name be adopted in imitation of that already in use by a cor-

poration of another state, thereby deceiving the public and appropriat-

.ing the complainants' good will and reputation, immunity from in-

junction against carrying on business under such name is not afforded

by the fact that the complainant is a corporation foreign to the state

in which the defendant is incorporated. (Peck Bros. & Co. v. Peck
Bros. Co., 113 Fed. 291; AfPd 187 U. S. 643).

5. Corporation's own acts considered.

In Bear Lithia Springs Co. v. Great Bear Spring Co., 72 E. 871,

equitable relief was denied because the complainant had by its own
acts, created in great part, the very confusion of which it complained.

6. The essential inquiry in all cases is, is the new name, as used, cal-

culated to deceive or mislead. (See 0'Grady v. McDonald, 72 E. 805;

International Silver Co. v. Rogers Corporation, 67 E. 646; Sterling Silk

Mfg. Co. V. Sterling Silk Co., 59 E. 394; L. Martin Co. v. L. Martin
Wilckes Co., 71 Atl. 409; St. PatHck's Alliance of America v. Byrne,

59 E. 26; Edison Storage Battery Co. v. Edison Automobile Co., 67 E.

44).

VI. Corporations May Change Name.

Corporations may change their name after organization under section

27, or before payment of capital under supplement of April 19, 1898,

section 1 (P. L. 1898, p. 407), (Sec. 26|). (See Amendments, under
Procedure in Organization, &c.).

VII. Name to be Stated in Annual Eeport.

1. Applies also to foreign corporations.

The name of every domestic corporation and every foreign corporation

doing business within this state must be shown in its annual report to

the secretary of state. (Sec. 43).

VIII. Name to be Displayed.

1. At principal office.

The name of every corporation must at all times be conspicuously

displayed at the entrance of its principal office in this state. (Sec. 45).
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2. Penalty.

The directors are jointly and severally liable to a penalty of two

hundred dollars for default, to be recovered by an action to be prose-

cuted by the attorney general, and the directors are also jointly and

severally liable to a like penalty for every thirty days additional de-

fault, from and after the service of process in the first action, to be

recovered in like manner. (Sec. 45).

IX. Certain Words Not to be a Part of Na:me.

By a supplement of April 23rd, 1897 (P. L. 1897, p. 274), a corpora-

tion organized under this act is forbidden to use the words "insurance,"

"safe deposit,'" "trust company" or "bank," as a part of its name; and
corporations heretofore organized are forbidden, by change or amend-
ment to adopt the said words as a part of their corporate names. (Sec.

150).
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LOCATION.

I. Location of Principal Office.

1. New Jersey laws are specific with respect to the legal domicile

of its corporations.

Migratory coi-poratious cannot exist in this state, as section 8, sub-

division 2, provides that the location of the principal office in this state

must. appear in the certificate of incorporation; the city or town with

the street and street number being set out.

2. Registered agent in charge.

Eeference to section 44 will disclose the legislature's direction to all

corporations of this state to maintain a princpal office in New Jersey

and have an agent in charge thereof.

3. Corporate records and stockholders' meetings.

The stock and transfer books may at no time be taken from the

principal office and the stockholders' meetings may be held only at

such office. (Sec. 44).

4. A foreign corporation is required to file a copy of its charter and
a statement before commencing business in New Jersey. This statement
must designate the principal office of the company in this state and the

name of the agent in charge thereof. (Sec. 97). (See Foreign Corpora-
tions).

II. Change of Location.

1. The Act provides for two methods of changing location; one by
amendment (Sec. 27), and the other by resolution of the board of di-

rectors. (Sec. 147). (See Amendments and Changes).

III. CirAN(;K OF Location by Directors.

1. This method is the one generally employed when it is desired

to change the location of the principal office in New Jersey.

2. The procedure is provided in a supplement to the general act (P.
L. 1897, p. 175). (See Sec. 147). A resolution, adopted by at least a
two-thirds vote of the members of the board of directors at a regulai

(82)
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or special meeting of the board, is required. After adoption of such

resolution, a copy thereof must be filed with the secretary of state,

unless the office is removed from one point to another in the same town,

township or city, when no certificate is required. This certificate must
be signed by the president and secretary and bear the corporate seal.

TV. Ax^'UAL Report.

1. That evidence of location may at all times be available, section

43 (as amended by Chap. 124, Laws of 190U), sub-division 2,

directs that the annual report to the secretary of state must contain

the location of the registered office in New Jersey, with the town or

city, street and street number set out, and also the name of the agent

in charge of such office. (See also Procedure in Organizing, &c.).

V. E\"ERY Certificate Must Give Location of Xew Jersey Office.

1. All reports and statement are also included in the section. (See

Sec. 139).

2. To insure compliance with this provision, it is provided in the

same section that no certificate, statement or report may be received,

filed or recorded by any officer or in any office of this state, unless in

such certificate, statement or report, the location of the principal office

and the agent in charge thereof is set out.

3. The registered office is deemed to be the office and post office

address of the officers, directors and stockholders.

(Sec. 139).

4. Notice sent to such office is sufficient notice to officers, directors

and stockholders.

(Sec. 139).

5. The registered office may be given as the post office address of

the directors, officers, incorporators or stockholders in any certificate,

report or statement where the residence or post office address of such

person is required to be set out. (Sec. 139).
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POWEKS.

A. General Powers.

Certain general powers are given to every legally organized corpora-

tion. These are the ordinary powers of all corporations, which exist,

in addition to those expressly given in the charter or provided for in the

act under which the corporation is formed.

These general powers are enumerated in section 1 and are as follows

:

I. To Have Succession By Its Corporate Name.

1. Perpetual unless limited.

Under the Corporation Act of 1875, the period of corporate existence

was limited to fifty years, but under the present act, existence may be

perpetual. Corporate existence may be extended or made perpetual by
compliance with the i^rovisions of section 27,

II. To Sue and Be Sued in any Court op Law or Equity.

This is an essential power of all corporations. A corporation may sue

as an incident to the execution of its powers. (Leggeit v. N. J. Mfg.,
&c., Co., 1 E. 541). (See also Bumsey v. N. Y. & N. J. Tel. Co., 49

L. 322).

Corporations may sue and be sued like a natural person. However,
because the statute says they may sue and be sued, it by no means fol-

lows they may be sued for everything; but it means they may be sued

like an individual for all matters and things for which they are civilly

liable. General principles must be looked to for the purpose of ascertain-

ing the extent of that civil and legal liabilit.y. {Freeliolders v. Strader,

18 L. 108).

1. By implication, a corporation also has power to compromise suits.

(Ellerman v. Chicago Junction Rys. Co., 49 E. 217).

2. A corporation may be sued on an implied contract.

(Worrell v. First Pres. Church, 23 E. 96; Mendham v. Losey, 2 L.

327; Antipoeda Baptist Church v. Mulford, 8 L. 182). (See also Ben-
nett V. Milville Imp. Co., 67 L. 320).

(84)
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3. It may be sued for malicious prosecution.

(Vance v. Erie By. Co., 32 L. 334).

4. An action of trespass for assault and battery will lie against it.

{BroTcaiv v. N. J. By. & Trans. Co., 32 L. 328).

5. It may be sued for libel,

(McDennott v. Evening Journal, 43 L. 488; Aff'd 44 Id. 430).

6. It is indictable for keeping a disorderly house.

(State V. Bassaic County Agricultural Society, 54 L. 260).

7. Malice and evil intent may be imputed to a corporation and it

may be sued for slander.

(Empire Cream, <£-c., Co. v. De Laval Dairy Supply Co., 75 L. 207).

8. It may maintain suit for libel.

(Trenton Mut. Life & Fire Ins. Co. v. Berrine, 23 L. 402).

9. A corporation is liable for torts, conrnn'tted by its agents or ser-

vants, precisely as a natural person. (State v. Morris & Essex B. B.
Co., 23 L. 360; BroJcaiv v. N. J. By. & Trans. Co.. 32 L. 328).

10. An action of ejectment lies against a corporation in possession

of realty. (Auten v Fen, 10 L. 237).

11. Ultra vires no defense to action in tort.

A corporation cannot defend itself in an action for a tort done by
it on tlie ground that the business, in the prosecution of which the

tort was done, was ultra vires. (iV. Y. L. E. & W. By. Co. v. Haring,
47 L. 137).

12. A corporation may hold as tenant from year to year.

(Crawford v. Longstreet, 43 L. 325).

13. Stockholders' suits on behalf of the corporation.

Individual stockholders cannot sue or defend on behalf of cor-

porate interests without the consent of a legal majority of the stocl^;-

holders. (Silk Mfg. Co. v. Camplell, 27 L. 539). But stockliolders

may sue in equity in their own name to enforce a right of the cor-

poration without first requesting the directors to sue, if it appears
that such request would have been refused, or if granted, the litiga-

tion following would be under the control of those opposed to its

success. (Knoop v. Bohmrich, 49 E. 82; AfFd 50 Id. 485; Achermun
V. Hahey, 37 E. 356; Aff'd 38 Id. 501). (See also Groel v. United
Electric Co. of N. J., 70 E. 616; Stepliany v. Marsden. 71 Atl. 598:
Lillard v. Oil, &c., Co., T'O E. 197; Columbia Nat'l Sand, &c., Co. v.

Washed Bar, &c., Co./ 136 Eed. 710).
Where a corporation refuses to sue promoters to recover a secret
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profit of the promoters, Arnold v. Searing, 73 E. 2'62, holds that trans-

ferees of stock are entitled to sue, in their capacity as stockholders, on
behalf of the corporation on grounds of public policy. This case also

holds that the principle that a corporation cannot complain of a trans-

action to which all of the stockholders assent, is inapplicable unless

the assent was that of the real parties in interest. (See also Siegman
V. Maloney, 65 E. 372).

14. Regarding contracts of estoppel.

(See Met. Tel Co. v. Domestic Tel. Co.. 44 E. 568; Blake v. Domestic

Mfg. Co., 64 E. 480). The doctrine of equitable estoppel applies to

the internal concern of stock companies. (Breslin v. Fries Breslin Co.,

70 L. 274).

15. As to necessary parties and pleadings in stockholders' suits.

(See Wilson v. Am. Palace Car Co., 64 E. 534; Wilson v. Am. Palace
Car Co., 65 E. 730; Wilson v. Am. Palace Car Co., 67 E. 262; German
Reformed Church v. Von Puechelstein, 27 E. 30).

III. To Make and Use a Oommon Seal and Alter, the Sainie at

Pleasure.

1. Common law idea abrogated; present rule.

The idea at common law was that a corporation could act only under
its corporate seal. This idea has been abrogated by the courts of « this

state. In Baptist Church v. Mulford, 8 L. 182, this question was con-

sidered at length in the Supreme Court, and the authorities bearing

upon it collected and considered; and Craiuford v. Longstreet, 43 L. 325,

citing Baptist Church v. Mulford, supra, holds that a corporation stands

upon the same footing as natural persons with respect to the use of its

seal. Where it would be necessary for an individual to use a seal, it

would likewise be necessary for the corporation ; and to bind a corpora-

tion under a lease for years, execution under its corporate seal is not
requisite. (See also Mendham v. Losey. 2 L. 327; Fleckner v. The Banh
of the U. S., 8 Wheat. 357).

2. A corporate deed must be under seal.

Chapter 89, P. L. 1904, i^rovides that "no deed or other instrument
mentioned in the twenty-first section of the act to which this is a

supplement (An act respecting conveyances, Revision of 1898), here-

tofore or hereafter made, excepting deeds or instruments made by a

corporation or corporations shall be void for lack of a seal, provided
the attestation clause and the acknowledgment of proof shall recite

that the same was signed and sealed by the makers thereof." (See P. L.

1910, p. 35).

3. It is not necessary that the impression of the seal loe upon wax.

(See See. 20, P. L. 1898, p. 677, of An Act Respecting Conveyances,
Revision of 1898). (See also Corrigan v. Trenton Del. FoVs Co.. 5 E.

52, decided in 1845).
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4. The seal of a private corporation must be proved by testimony;

it is not evidence of its own antlaenticity. Den v. Vreelandt, 7 L. 352,

cited in Vaiighn v. Ilanhinson's Admr., 35 L. 79, in which latter case

it was held that a diploma under the seal of a medical society cannot

be received in evidence until the genuineness of such seal has been

proved. The court may look beyond the seal, and inquire in what

manner and by what authority it was affixed; and it may be shown

that it was affixed without proper authority. The burden of proof is

on the party objecting. (Leggett v. N. J. Mfg., &c., Oo., 1 E. 541).

5. Presumption of authority.

A deed of a corporation, under its corporate seal and signed by the

proper officer, is presumed to have been executed by authority of the

corporation. An allegation in the bill to the contrary, supported only

by an affidavit of belief that the facts are true, is not sufficient to

overcome the presumption. {MunhattoM Mfg. Co. v. N. J. Stock Yard
Co., 23 E. 161). ISTo presumption of authority arises from the use

of a common paper seal if it does not appear on its face to be the

corporate seal even though there be the statement "witness the cor-

porate seal." (Raul) v. BJairstown Creamery Ass'n, 56 L. 262).

6. Proving of corporate deed.

A corijorate deed can be proved only by proving that the seal affixed

is the seal of the corporation, or that it was affixed as the corporate

seal by an officer of the corporation, or other person thereunto duly

authorized. {Osborne v. Tunis, 25 L. 633). Wliere deeds of a private

corporation are shown to be sealed with the corporate seal, the testi-

mony of a single corporate officer, whose duty might or might not make
him cognizant of their execution, that he had no knowledge of cor-

porate authority having been given to execute the instrument, should

be deenled legally insufficient to overcome the presumption of due
execution to which the affixing of the corporate seal gives rise. (Par-

ker V. Washoe Mfg. Co., 49 L. 465). (See also Whitehead v. Hamilton
Rubier Co., 52 E. 78).

IV. To Hold, Purchase and Convey Eeal and Personal' Property.

1. Text of statute.

The full text of section 1, sub-division 4, with reference to this power
is as follows : "To hold, purchase and convey such real and personal
estate as the purposes of the corporation shall require, and all other
real estate which shall have been bona, fide conveyed or mortgaged to
the said corporation by way of security, or in satisfaction of debts,
or purchased at sales upon judgment or decree obtained for such debts;
and to mortgage any such real or personal estate with its franchises;
the power to hold real and personal estate shall include the power to
take the same by devise or bequest."
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2. Limitation as to amount removed.

This section is practically the same as that contained in all general

coi-poration acts since 1846. Whatever limitations existed by virtue of

the statutes prior to the Eevision of 1896, as to the amount or value

of real estate which a corporation might hold, were removed by that

revision, so that now a corporation may become possessed of any
amount of real estate without reference to amount or value. The only

limitation upon the right of a corporation to hold real property is that

the purchase must be a natural incident in the carrying out of the

purposes of the corporation.

3. Direct proceedings necessary to contest right.

The right of a corporation to take and hold title to an interest in

real estate can not be denied by the grantor, but can only be contested

by the public authorities. {Northeastern Tel. & Tel. Co. v. Hephurn,
72 E. 7). Third persons cannot object to the capacity of a corporation

to take a gift on the ground that its property already equals the amount
limited by the law under which it was formed. The state alone can

interfere. (De Camp v. DoUins. 29 E. 36; Aff'd 31 Id. 671). It is

settled that a forfeiture by a corporation cannot be taken advantage

of, or enforced against it collaterally or incidentally, or otherwise

than by direct proceedings for the purpose. (Ang. & Ames Corp.. Sec.

777).

4. May hold title in fee simple.

The limitation of the existence of a corporation does not prevent

it from holding lands in fee simple. {State v. Broiun, 27 L. 13; State

V. Raight, 35 L. 178; Aff'd 36 Id. 471). A corporation owning the fee

of land can grant to another corporation the right to use the land for

a purpose which is not within the powers of the grantor, but is within

those of the grantee. {Benton v. City of Elizabeth, 61 L. 411; Affd Id.

693).

5. Implication of power.

In Freeman v. Sea View Hotel Co., 57 E. 68, it was held that where

a hotel company's charter authorized it to purchase land and main-
tain, a hotel, that if its business was unprofitable in one location, it

could dispose of its holdings and purchase land in another location.

6. Legislative grants to private corporations are to be strictly

construed.

This rule is well settled. {P. R. R. Go. v. Nai'l By. Co., 23 E. 441

;

Greemoich v. 3asion & Amboy B. B. Co., 24 E. 217; Aff'd 25 Id. 565;

Central R. B. Go. v. Hudson Terminal By. Co., 46 L. 289).

7. Corporations are presumed to contract within their powers.

{Bailway Co. v. McCarthy, 96 IT. S. 258). Prima facia all their con-

tracts are valid, and the courts will, as a general rule, presume that
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contracts made by a corporation which appear to be designed to pro-

mote its legitimate and profitable operation, are within the limits oi

its powers, and if their validity be assailed, will require the assailant

to assume the burden of demonstrating that fact. (EUerman v. Chi-

cago Junction By., &c., Co. 49 E. 217).

8. Right of foreign corporations; exception.

Section 95 of the Corporation Act allows foreign corporations te

acquire, hold and convey real estate in this state, but Chap. 22, Laws
of 1903 (P. L. 1903, p. 41), (see See. 95-|) prohibits municipal corpora-

tions of ano+her state from acquiring, holding and conve.viiig lands hi

this state, and section 7, as amended by chap. 263, Laws of 1905 (P L.

1905, p. 515) gives a corporation organized under New Jersey laws, pqwer

to acquire, hold and convey real estate in other states or foreign count-

tries. A corporation may acquire and convey real estate in another

state as fully as in the state of its incorporation, unles« there is express

prohibitive legislation therefor in either state. (Blodgett v. Lanvon Zinc

Co., 120 Fed. 893).

9. Corporations may lease property and franchises; exceptions

An act approved March 24th, 1899 (P. L. 1899, p. 334), provides as

follows: "Any corporation of this state, except railroad and canal

corporations, may hereafter, with the assent of two-thirds in interest

of its stockholders, either in person or by proxy, lease its property and
franchises to any corporation, and every corporation of this state is

hereby authorized to take the lease or any assignment thereof, for such

terms and upon such conditions as may be agreed upon, and that any

such lease or assignment, or both, heretofore made, are hereby validated;

provided, however, that nothing herein contained shall be construed fp

authorize any corporation which is now specifically prohibited by la-p"

nr by its certificate of incorporation from leasing its property o,^

franchises to do so, nor to authorize the leasing by any corporation

without the consent of the legislature, when such consent is nov
snecially required by any law of this state.". (See Dichinson v. Co~\'

solidatecl Traction Co., 119 Ped. 871; Coler v. Tacoma By., &c.. Co,,

66 E. 347). (See Sec. 156).

10. A corporation may purchase shares of its own capital stock,

but the purchase must be for legitimate corporate purposes. (Oliver

\ Bahumy Ice Co., 64 E. 596; Berger v. U. 8. Steel Corp.. 63 E. 809:

Chapman v. Ironclad Co., 62 L. 497).

11. Right to mortgage.

The fourth sub-division of section 1 gives the power to a corpora-

tion to mortgage its real or personal estate with its franchises. The
power to convey real property includes the right to mortgage. A
mortgage is a conveyance; an alienation of an estate and when lawfully

executed, may be given, either in payment of debt, or as secitrity

direct or collateral. (Leggett r. N. J. Mfg., d-c, Co.. 1 E. 541).
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12. Usual procedure in mortgaging corporate property.

There is no statutory requirement making necessary the assent of

stockholders to the making of corporate mortgages, nor do the statutes

prescribe the procedure to be followed where corporate m.ortgages are

created. It would seem that in the absence of restrictions in the cer-

tificate of incorporation, the power to mortg-age corporate property is

given to the directors under section 12. Where the authority is not

expressly given the directors under provision in the certificate of in-

corporation, a meeting of the stockholders is usually called and their

consent obtained before any action is taken by the directors. (See
Hackensach Water Co. v. De Kay, 36 E. 548).

13. Chattel mortgages.

A chattel mortgage by a corporation, authorized by de facto stock-

holders only, is good as to third persons. (Kane v. Loder, 56 E. 268).

A corporation, however, has no right to execute a chattel mortgage to

a creditor of the company when it is in a condition of insolvency.

(See Sec. 64; and also Miller v. Gourley, 65 E. 237). (See Morton
Trust Co. V. Home Tel. Co., 66 E. 106; Guaranty Trust Co. v. Atlantic

Coast Electric R. Co., 132 Fed. 68; Ilkelheimer v. Consolidated Toh.
Co., 59 Atl. 363; Tilford v. Atlantic Match Co., 134 Fed. 924).

14. What lien of chattel mortgage may cover.

A chattel mortgage may be made a lien on the outstanding book
accounts due a mortgagor, and also upon such book accounts
as shall thereafter become due to the mortgagor in the regTi-

lar course of his business. {Buvinger v. Evening Union Printing Co.,

72 E. 321). See Nugent v. McNeil Shoe Co., 62 E. 583, where it

was held that, where a partner continuing a business gave a chattel

mortgage to his late partner on the book accounts due the dissolved

firm, it imposed a lien on them, but not on the money collected an
such accounts by a company which purchased the business from the

mortgagor, the money being mixed with other money and used in the
regular course of the company's business.

15. Where mortgagor remains in possession.

Where a mortgagee permits the mortgagor to remain in ]possession

of the property and sell it in the usual course of trade, the mortgagor
vj'l be considered acting as the agent of the mortgagee, and as re-

ceiving the money for him; but it would be otherwise if the whole
sto^k should be sold together or in any other manner than in the

usual course of business. {Miller ads. Pancoast. 29 L. 250). (See
also Lister v. Simpson, 38 E. 438; Aff'd 39 E. 595).

16. Where there is a mortgage of goods to be thereafter acquired
by the mortgagor.

(See Looker v. Peckwell, 38 L. 253; Aff'd 39 Id. 134; Williamson
V. N. J. Southern B. R. Co., 29 E. 311; Smithurst v. Edmunds, 14 E.
408; Gevers v. Wright, 18 E. 330; Collerd v. Tully, 77 Atl. 1079).
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17. The assignee of a mortgage securing a bond takes it subject to

all defences to the bond, whether with or without notice. (Voorhees v.

Nixon, 72 E. 791; Aff'd. in Voorhees v. Malott, 73 Id. 673).

18. Effect of express provision in charter.

An express provision in a corporate charter giving power to issue

bonds secured by mortgage, does not prevent the corporation from bor-

rowing money and issuing a mortgage therefor in common form to

secure its debt. {Brown v. Citizens' Ice, &c., Co., 72 E. 437).

19. Effect of defective mortgage upon rights of parties in interest.

The fact tliat no notice Avas given to one of the directors, of the

meeting of directors, at which a mortgage was executed, does not affect

its validity. The mortgagee was not bound to examine as to that.

(Kuser V. Wright, 52 E. 825). A chattel mortgage, void as to creditors,

for want of the statutory affidavit and proper record, is a lien upon the
propertj' mortgaged so far as the rights of the parties to the instrument
are affected. Such a mortgage is valid against the claims of the receiver

of an insolvent corporation, unless it is made to appear that he is con-

testing it for the benefit of creditors, whose debts have been fastened
on the personal property of the corporation by virtue of the insolvency

proceedings. (Fidelity Trust Co. v. Staten Is. Clay Co., 70 E. 550).

(See also Hehherd v. Southwestern, &c.. Cattle Co., 55 E. IS).

20. As to foreclosure of mortgages; (see Holmes v. Seashore Elec-

tric Raihvay Co., 57 L. 16; Smith v. Crater, 43 E. 636; Morris v. Carter,

46 L. 260-268; Beinhardt v. Inter-State Tel. Co., 71 .E. 70). The
holder of any one of a series of bonds secured by a mortgage
made to trustees, may, on refusal of the trustees so to do,

maintain a suit for the foreclosure of the mortgage, for default
in the payment of interest. Such suit ordinarily should be brought

by the bondliolder in behalf of himself and all other bondhoidei-s, but

an averment to this effect is unnecessary when default has been made
only on the bonds held by complainant. (McFadden v.- Mays Land-
ing & Egg Harbor, &c., Co., 49 E. 176). (See also Schultze v. Van
Doren, 64 E. 465; John.es v. Outivater, 55 E. 398). As to necessary

parties to a bill for foreclosure (see Williamson & Upton v. N. J. So.

R. R. Co., 25 E:. 12; Willink v. Marris Caiml, &c., Co., 4 E. 377; N. J.

FranMinite Co. v. Am<es, 12 E. 507; Johnes v. Outwater. 55 E. 398;
Hachensach Water Co. v. De Kay. 36 E. 548). (See also Ring v. New
Auditorium Pier Co., 77 Atl. 1054).

21. Power to hold, purchase, mortgage and convey property out-

side of state.

Section 7, as amended by Chap. 263, Laws of 1905, allows any cor-

poration organized under the laws of New Jersey to hold, purchase,

mortgage and convey real and personal property outside of New Jersey

provided such powers are included within the objects set forth in

the certificate of incorporation. (See Baltimore £ Ohio R. R. Co. v.



92 Power to Hold ain^d Convey Property.

Koontz, 104 U. S. 5; Bank of Augusta v. Earle, 13 Pet. 519-588;
Hilles V. Parrish, 14 E. 380).

22. The mortgaging of the property and franchises of a corpora-
tion, upon reorganization and resumption of the management and control
of its property and business, is provided for in section YO.

23. There is no statutory limitation as to the amount of indebtedness
that may be contracted by a corporation by way of mortgage, neither

do the statutes restrict the power of the corporation to issue bonds,
either secured by mortgage or otherwise. This statement applies to cor-

porations formed under the General Corporation Act. In some states

the articles of incorporation must specify the highest amount of indebt-

edness to which the corporation may at any time be subject, and such
amount is limited to a certain percentage of the capital stock. In
ISTew Jersey, railroad companies are limited in the amount of such
indebtedness.

24. Classification of bonds.

In Benwell v. Newarh, 55 E. 260, Pitney, Y. C, classified and defined

the several kinds of bonds in use in this country.

25. As to negotiability of bonds.

Coupon bonds, if they contain words of negotiability, are negotiable,

the same as promissory notes. If payable to- beiarer, they are negotiable

by delivery. {Boyd v. Kennedy, 38 L. 146; Morris Canal v. Fisher,

9 E. 667; Morris Canal, &c., Co. v. Lewis, 12 E. 323). (See also Ena^pp

V. HohoJcen, 39 L. 394; Copper v. Jersey City, 4A L. 634; Hachensack
Water Co. v. De Kay, 36 E. 548). A company giving a written certificate

that a person named is entitled to a bond about to be issued by such

company, is estopped from denying the truth of such statement in favor

of a person who, in good faith, has changed his position in reliance

on such certificate. So far as such parties are concerned, it does not

matter whether the certificate so given be negotiable or not. {Midland

B. R. Co. V. HitchcocJc. 37 E. 549). (See also Hoshins v. Seaside Ice

Mfg. Co., 68 E. 476).

26. Bonds being negotiable securities, may be made the subject

of pledge.

{Morris Canal, (&c., Co. v. Fisher, 9 E. 667). (See also Morris Canal,

&c., Co. V. Lewis, 12 E. 323).

27. Title of mortgage bonds payable to bearer.

The title of bona fide holders of coupon mortgage bonds, issued by
a, corporation and payable to bearer, which are taken before maturity,

is like the title to commercial paper so taken, good against all secret

equities claimed by the corporation or third party. {Lembeck v. Jarvis

Terminal, &c., Co., 70 E. 757).
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28. The holders of mortgage bonds have a lien relating to the time

when the mortgage was recorded.

The mortgage is an encumbrance upon the mortgaged i>remises prior

to the claims for mechanics' liens, even though bonds were not issued

until after the erection of a building had been commenced. {Central

Trust Co. V. Continental Iron Worlds, .51 E. 605).

29. As to guaranteeing securities of another corporation.

A corporation having power to take and dispose of the securities of

another corporation, may guarantee their payment if it disposes of

them to another party in payment of its own debt; if it buys property

subject to a mortgage securing bonds, it may guarantee the payment

thereof if said guarantee is taken as payment pro tanto of its debt.

(EUerman v. Chicago Junction Bys. Co., 49 E. 217).

30. Insolvency of a corporation, at the time of issuing bonds

secured by mortgage, does not invalidate the mortgage or the rights of

the bondholders thereunder.

Stockholders owing money to the corporation upon the subscriptions

to stock, are at liberty to buy and pay for these bonds and either hold

them or pass them upon the market. {Bergen v. Porpoise Fishing Co..

4'2 E. 397).

V. To Appoint Officers and Agents.
.

1. Text of statute.

The full text of this sub-division is "To appoint such officers and

agents as the business of the corporation siiall require, and to allow

them suitable compensation." (Sec. 1, sub-div. 5). Section 14 also

pi-ovides for the agents of a corporation as follows: "The corporation

may have such other officers, agents and factors, who shall be chosen

in such manner and hold their office for such terms as may be pre^

scribed by the by-laws."

2. Necessity of corporation acting through officers and agents.

"Inasmuch as a corporation cannot act personally, responsibility for

negligence cannot exist unless it is held for the act of some agent or

employe. Without a voice of its own, it must speak through another.

Inanimate, and without capacity to act by itself, its functions must
be i)erformed, and its obligations to its agents discharged through some
representative, whose act is its act, whose control is its control, and
whose negligence is its negligence. The board of directors, the presi-

dent—every one in employment, from the highest to the lowest—is an
agent and servant of the company." (Smith v. Oxford Iron Co., 42 L.

467-473). (See also O'Brien v. American Dredging Co., 53 L. 291).
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3. General practice as to appointment of officers and agents.

The general practice in the organization of corporations, is to provide
in the by-laws for the appointment of sei*vants and agents. Ordinarily,

this power of appointment would be in the directors, unless otherwise
provided in the by-laws. -

4. A servant or agent need not be appointed under corporate seal.

(Meiidham v. Losey, 2 L. 327). (See also Btate v. Morris <£• E&se.v U-

R. Co., 23 L. 360).

5. How authority may be conferred.

In the absence of statutory prohibition, or limitation upon the authority

of agents of a corporation, authority may be conferred by parol, and

may be inferred from circumstances, or implied from the acciuiescence

of the corporation or its managers in a general coui'se of business.

(CrossUij V. St. Philip Neri, 74 L. 653).

6. Authority of corporation to appoint co-extensive with that of

individual to appoint.

A trading or manufacturing corporation, until its charter is an-

nulled by propei* statutoiy proceeding, has the same authority as an

individual trader or manufacturer, to sell or consign its goods, to select

its selling agents and to impose conditions as to whom they shall sell

and the terms, upon which they shall sell. (Aity. Gen. v. Am. Toh.

Co., 55 E. 352).

7. Acts of de facto officers will be valid until such offieeis are law-

fully ousted; and their acts are binding oil the corporation more espec-

ially as they respect third persons. (Doremvs v. Butch Reformed
Church, 3 E. 332).

8. It is incompetent for one who has had the benefit of the contiact

to controvert the act of the agent, where the corporation is willing to

recognize the validity of the act. (Brahn v. J. C. Forge Co., 38 L. 74).

9. Failure to elect officers at the time designated, will not work
dissolution of a corporation.

(Ilohohen Bldg. Ass'n. v. Martin, 13 E. 427).

For further discussion of tliis subject, see "Corporations' Agents and

THEIR Duties" under "Incorporators, Stockholders. Directors. Offi-

c:ers. Agents and their Duties."

VI. To Make By-Laws.

1. Text of statute.

This sub-division reads as follows: "To make by-laws, fixing and
altering the number of its directors, and pro\'iding for the management
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of its property, the regulation and g-overnment of its affairs, and the

transfer of its stock, with penalties for the breach thereof not exceeding

twenty dollars." (Sec. 1, sub-div. 6).

2. Power to make.

"The power to make and alter by-laws shall be in the stoc-kholders,

but any corporation may, in the certificate of incoi-poration, confer

that power upon the directors; by-laws made by the directors under
power so conferred, may be altered or repealed by the stockholders."'

(Sec. 11).

3. Blatters to be regulated by by-laws.

Section IT sets out several regulations which may be properly made
the subject of by-laws. The stockholders may, by by-law, fix the date for,

and regulate the payment of, dividends, designate the date for election

of directoi*s, determine the number of shares to be held by directors,

prescribe the manner of filling vacancies, provide for keeping
books, except stock and transfer books, outside the state, provide for

meetings of directors outside the state, provide for regulation of voting
at elections, regulate transfers of stock and fix amount of profits to

JDe resented as working capital. It is to be understood, however, that

any of the above matters may be provided for in the certificate of incor-

poration, and if so provided for, they cannot be altered, by by-law.

4. When by-law may be set aside.

A by-law, to be set aside, ought to be demonstrably shown to be un-
reasonable, and contrary to some great public principle. (Paxson v.

Siueet, 13 L. 196). (See also Taylor v. Griswold, 14 L. 222; State v.

Mayor, d'c. 37 L. 348; State r. Overton, 24 L. 435).

5. The validity of a by-law is purely a question of law, and whether
the by-law be in conflict with the law, or with the charter of the
company, or be in a legal sense unreasonable, and therefore unlawful,
is a question for the court and not for the jury.

6. By-laws of a private corporation bind the members only, and
do not effect third persons.

(State V. Overton, 24 L. 435).

7. As to the distinction between a by-law and a regulation, :^ee

Morris & Essex Ry. Oo. ads. Ayers, 29 L. 393, where it was held;
"the question whether the regailation of a corporation which affects

third persons is reasonable, is a question of fact for the jury;
but the validity of a by-law of a corporation, which only affects

its members, and not third persons, is a question of law for the court.''

(See also Compton v. Tan Volkenhurgh £• N. J. E. R. c£- Tr. Co..

34 L. 134).
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8. Is by-law a contract?

The certificate of incorporation forms a contract between the stock-

holders. "Whether any particular by-law also forms a part of such
contract depends upon the time when, and the circumstances under
which, it was adoiDted. If it was adopted as a part of the original or-

ganization of the company, so that the subscriptions of stock were
made and money paid thereon upon the strength of it, then it becomes
a part of the fundamental contract between the stockholders." (Loewen-

thal V. Ruhher Reclaiming Co., 52 E. 440).

9. A by-law cannot enlarge the powers of a corporation.

In the matter of Griffing Iron Co., 63 L. 168, it was held that the

delegation by the stockholders to the directors of power to amend the

by-laws, does not control the power of the stockholders to amend them.

VII. To WixD Up and Dissolve Itself.

Or be wound up and dissolved as the statutes provide. (See Disso-

lution).

Powers Additional.

In addition to the powers enumerated in section 1, and the powers
specified in the certificate or in the act under which it was incorporated,

every corporation, its ofiicers, directors and stockholders shall possess

and exercise all powers and privileges contained in the General Corpora-

tion Act, so far as such powers are necessary or convenient to the

attainment of the objects set forth in the charter or certificate of incor-

poration. The corporation shall be governed by the provisions and be

subject to the restrictions and liabilities contained in the General

Cor]3oration Act so far as the same are appropriate to, and not incon-

sistent with the charter, or the act under which the corporation was
formed. Jso corporation shall possess or exercise any other corporate

powers except such incidental powers as shall be necessary to the

exercise of the powers so given. (Sec. 2).

1. Powers limited to those conferred.

"Corporations being creatures of legislation, are precisely what their

organic act makes them, and beyond that, nothing. They must act

strictly within their limited sphere, and for every function they claim

to exercise, they must find authority in legislative grant." (Watson
V. AcquacJcanonJc Wafer Co., 36 L. 19.5). (See also Nafl Trust Co.

V. Miller, 33 E. 155).

VIII. Power to Contract and Create Indebtedness.

1. Unanimous consent does not invalidate invalid contract.

A contract not within the scope of the powers conferred on a cor-

poration, cannot be made valid by the assent of every one of the share-

holders. (Nat'l Trust Co. v. Miller, supra).
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2. Ability to contract as natural persons.

Corporations have within the range of their chartered powers the

?anie ability to contract that pertains to natural persons, and when
acting within the scope of those powers, stand upon the same footing

as do natural persons. Contracts made on its behalf by authorized

agents, though by parol, are express contracts, and, as in the case of

individuals, the law will on ordinary grounds imply promises against

it. (Crawford v. Longstreet, 43 L. 325). (See also Atty. Gen. v. Am.
Tob. Co., 55 E. 352; Aff'd 56 Id. 847).

3. Corporations are presumed to contract within the existing powers
of their charters; and where general words are used in a contract ad-

mitting of a double construction, they must be construed consistently

with the scope and powers of the charter. (Morris & Essex B. R. Co.

V. Sussex R. R. Co., 20 E. 542). (See also Morris & Essex R. R. Co.

V. Bonnell, 34 L. 474).

4. Directors' power to contract,

The directors of a corporation have power to make any contract

necessary to enable the corporation to accomplish the purposes of its

creation, and so long as they act in good faith, with honest motives,

and for honest ends, their acts are valid. (Park v. Grant Locomotive
WorTcs, 40 E. 114; Ellerman v. Chicago Junction Ry. Co., 49 E. 217).

5. Exceptional contracts.

Contracts for the compromise of suits and for non-competition, are

within the exercise of powers incident to corporate management and
business. Contracts which impose an unreasonable restraint upon the

exercise of a business are void, but contracts in reasonable restraint

thereof are valid. (Ellerman v. Chicago Junction Ry. Co., supra).

6. Construction of grants.

In Ral}e v. Dunlap, 51 E. 40, it was held that "a corporation created

by statute, either special or general, can exercise no power and has no
rights exceiDt such as are granted by express words or fair implication.

And in the construction of such grants, it must be held that what is

fairly implied is as much granted as what is clearly expressed."

7. Public grants are to be strictly construed.

(J. C. Gaslight Co. v. Consumers Gas Co., 40 E. 427; State v. City

of Elizaleth, 28 L. 103; Atty. Gen. v. Central R. R. Co., 50 E. 52).

8. Indebtedness not limited by statute.

As to a corporation's power to create indebtedness, there is no sta-

tutory limitation upon this power in New Jersey. Corporations created

for business purposes, unless restrained by charter or statute, have, as

a necessary incident, the power of incurring debts in the course of their

legitimate business, and of making negotiable paper in payment of

such debts. (Fifth Ward Savings Bank v. First Nat'l Bank, 48 L.

7
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513; Lucas v. Pitney, 27 L. 221; NaifI Bank of Republic v. Young, 41
E. 531; Stratton v. Allen, 16 E. 229).

9. A manufacturing corporation has no authority to give accommo-
dation paper, but it is bound by an endorsement of paper given for ac-

commodation only when in the hands of a bona fide holder. (Blahe v.

Domestic Mfg. Co., 64 E. 480). See PerHns v. Trinity Realty Co., 69

E. 723; Aff'd. 71 Td. 304, where it was held that accommodation notes

given by a business corporation are not valid as against creditors or

dissenting stockholders.

10. Guaranteeing securities of other corporations.

A corporation, having power to take and dispose of the securities of

another corporation, may guarantee their pajonent if it disposes of them
to another party to pay its own debt; if it buys property subject to

a mortgage securing bonds, it may guarantee the payment thereof if

said guarantee is taken as payment pro tanto of its debt. {Ellerman
V. Chicago Junction Rys. Co., 49 E. 217). (See also Whitehead v.

Amer. Lmmp & Brass Co., 70 E. 581; Earle v. Amer. Sugar Refining

Co., 74 E. 751).

11. Rule as to ultra vires.

As to contracts of a corporation which are ultra vires, the rule fol-

lowed in New Jersey is stated in Camden & All. R. R. Co. v. Mays
Landing, &c., R. R. Co., 48 L. 530. When the transaction is com-
plete, and the party seeking relief has performed on his part, the plea

of ultra vires by the corporation which has acquiesced in it, is inad-

missible in an action brought against it for not performing its side of

the contract, in all those instances where the party who has perfoi-med

cannot, upon rescission, be restored to his former status. A contract

ultra vires fully executed on both sides is permitted to stand while an

executory contract ultra vires cannot be enforced. (See also Chapman
V. Ironclad Rheostat Co., 62 L. 497). The doctrine of ultra viresi ought

to be reasonably understood and applied, and whatever may be fairly

regarded as incidental to and consequential upon, those things which
are authorized by the charter of the company, ought not (unless ex-

pressly prohibited), to be held by judicial construction to be ultra vires.

(Ellerman v. Chicago Junction, &c., Co., 49 E. 217). (See also Ditt-

man v. Distilling Co. of Am., 64 E. 537).

12. Estoppel to plead ultra vires.

Where stockholders have all assented to corporate action, and no rights

of the state or creditors intervene, the doctrine of estoppel is fully

applicable, and the plea of ultra vires is unavailing. (Breslin v. Fries-

Breslin Co., 70 L. 274; PerUvs v. Trinity Realty Co., 69 E. 723; Aff'd

71 Id. 304). (See also Camden Safe Deposit, <&c., Co. v. Citizens Ice,

&c., Co., 69 E. 718; Aff'd 71 Id. 221; Blnhe v. Domestic Mfg. Co.;

64 E. 480).
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13. Ultra vires acts may be restrained in equity at the suit of the

attorney-general.

(See Atty. Gen. v. Del. & Bound Brook R. R. Co., 27 E. 631; Attpf
Gen. V. Ceti. R. R. Co., 50 E. S^; Atty. Gen. v. Pitman, &c.. Gas Co.,

Y4 E. 255; Atty. Gen. v. Firemens' Ins. Co.. Id. 372; Atty. Gen. v.

Vineland L. & P. Co., 73 E. 703).

IX. Powers Prohibited.

1. Express prohibition.

The following powers are expressly prohibited to corporations created
under the General Corporation Act : "Carrying- on the business of dis-

counting bills, notes or other evidences of debt, or of receiving deposits

of money, of buying gold or silver bullion or foreign coins, or of
buying and selling bills of exchange, or of issuing bills, notes or other
evidences of debt, upon loan or for circulation as money." (Sec. 3,

as amended by Chap. 176, Laws of 1899, P. L. 1899, p. 473).

X. Torts.

(See also To Sue and Be Sued under Powers).

1. General statement as to liability.

Generally, it may be stated that a corporation is liable the same as

a natural person, for the tortious acts of its servants in the course of

their e.mployment, committed by the authority of the corporation,

express or implied, whether such acts fall within the designation of

forcible, fraudulent, negligent or malicious torts, and without regard

to the form of action by which the appropriate remedy is sought.

(Brohaw v. N. J. By. £ Trans. Co., 32 L. 328 ; State v. Morris & Essex

R. R. Co., 23 L. 360 ; McDermott v. Evening Journal, 43 L. 488 ; Aff'd.

44 Id. 4:30; Dierkes v. Hauxhurst Land Co., 79 Atl. 361).

2. The pertinent inquiry when liability of corporations for torts of

agents is charged, is whether the act in question is one within the scope
of the corporate powers, and whether it was done by a person who was
the agent of the corporation in doing it. (N. J. & Sea-shore R. R. Co.

V. Welsh. 62 L. 655). (See also Hohoken Printing Co. v. Kahn, 59 L.

218; Dock v. Elizahethtown Steam Mfg. Co., 34 L. 312; Vance v. Erie
R. R. Co.. 32 L. 334; Empire Cream Co. v. l)e Laval Dairy Co., 75
L. 207).

3. As to the question of corporate liability for punitive damages.

(See Carey v. Wolff & Co., 72 L. 510; Peterson v. Middlesex &
Somerset Traction Co., 71 L. 296).

4. For cases on the subject of torts of corporations affecting public

interest, see Freeholder v. Strader, 18 L. 108, distinguishing between a

specific duty owing to an individual and a general duty owing to the
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public, and Trusman v. Belvidere-Del. B. R. Co., 26 L. 148, as to the

application of the principle of non-liability of persons executing a public

trust, for injuries to individuals resulting therefrom, as applied to

private corporations authorized to construct public works, by private

capital and for private emolument.

5. Ultra vires no defense.

A eoi'poration cannot defend itself in an action for tort done by it

on the ground that the business, in the prosecution of which the tort

was done, was ultra vires. (N. Y. L. E. & W . R. R. Go. v. Having,
47 L. 137).

XI. Crimes and Criminal Prosecution.

1. Destruction of corporate records.

Under the provision of "An Act for the Punishment of Crimes," (lie-

vision of 1898), P. L. 1898, p. 794, chap. 235, the malicious destruction

or damaging of deeds, letters patent, charter or any other papers of a

corporation is made a misdemeanor. Fraudulent appropriation of cor-

porate property, the keeping of fraudulent corporation accounts, the

willful destruction of corporate books, or papers, the making
of false entries in corporate accounts, the publisTmng of false state-

ments, the issuing of false stock, are misdemeanors under the above
act. Embezzlement from a corporation by the same act is made a high

misdeameanor.

2. Fraudulent purposes.

By a supplement to the above act, approved June 2d, 1905 (P. L.

1905, c, 257, p. 501), the organization or procuring the organization

of a corporation for fraudulent purposes, or the using of a corporation

for any fraudulent or unlawful object, is made a misdemeanor.

3. Fraudulent representations.

A further supplement approved May 17th, 1906 (P. L. 1906, c. 266,

p. 549), makes it a misdemeanor for any corporation to obtain money
or property through false representations.

4. Criminal . procedure.

Sections 61, 62 and 63 of "An Act relating to courts having criminal

jurisdiction and regulating proceedings in criminal cases" (Revision
of 1898), P. L. 1898, chap. 237, p. 866, makes provision for service of

process, etc., against corporations after indictment.

5. Subject to indictment.

Indictment will lie against a corporation for a misfeasance. (State

V. Morris & Essex R. R. Co., 23 L. 360; Aff'd. 25 Id. 437); also for

keeping a disorderly house. {State v. Passaic County Agricultural

Society, 54 L. 260) ; also for an offense against the public. (State v.

Morris Canal, &c., Co., 22 L. 537).
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XIT. Power to do Business Without the State.

This power is given under section 7 (as amended by chap. 263, laws of

1905; P. L. 1905, p. 515).

1. Statutory sanction necessary.

In Eilles V. Po.risli, 14 E. 380-383, it was held that, independent of

statutory provision, a private corporation cannot transact business iu

another state. The corporation exists by force of the law that creates

it, and where that law ceases to exist, and is not obligatory, the corpora-

tion can have no existence. (See also Bank of Augiista v. Earl, 13

Peters, 519-588; Bunyan v. The Lessee of Coster, 14 Peters, 129).

XIII. Powers Limited by Eepeal.

1. Repeal of charter.

"The charter of every corporation, or any supplement thereto or

amendment thereof, shall be subject to alteration, suspension and re-

peal, in the discretion of the legislature, and the legislature may, at

pleasure, dissolve any corporation." (Sec. 4).

2. Amendment or repeal of act.

Section 5 provides that the General Corporation Act may be amended
or repealed at the pleasure of the legislature, and every corporation

created under the General Corporation Act shall be bound by such

amendment. It also provides that the General Corporation Act and all

amendments, shall be a part of the charter of every corporation here-

tofore or hereafter formed under it, unless inapplicable or inappropriate

to the objects of such corporation. Section 4 in the General Corpora-

tion Act of 1896, is a re-enactment of section 6 of the Act of 1846,

but section 5 first enacted in the Act of 1896, was designed to amplify

and enlarge the power of the legislature over corporations organized

under it.

3. Impairment of stockholders' rights.

The rights reserved in section 4 extend only to the modification or

destruction of rights as between the state and the corporation. The
rights of the stockholders inter sese can in no respect be impaired

except in so far as an impairment may result from an alteration

required by public interest. (Berger v. U. S. Steel Corp., 63 E.

809-824).

4. Power of legislature limited.

A legislative charter is a contract between the state and the cor-

poration which the state cannot impair. The power of the legislature

has its limit. It can repeal or suspend, alter or modify, or take away
the charter, but it cannot impose a new one and oblige the stock-

holders to accept it. Power to alter or modify anything can never
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be held to imply a power to substitute a thing entirely different.

(ZahrisMe v. Hackensack & N. Y. B. R. Co., 18 E. 178; Mills v.

Central R. R. Co., 41 E. 1). (See also Cooper Hospital a;. Camden,
68 L. 691; Einstein v. Raritan Woolen Mills, 74 E. 624), (See also

Dissolution).

XIV. Certain Corporations May 1'ake Stock and Bonds in Other
Corporations in Payment for Labor and Materials.

(See Capital Stock and Dividends).

XV. Corporations May Hold Stock and Bonds of Other
Corporations.

(See Capital Stock and Dividends).



CHAPTER VII.

CAPITAL STOCK AND DIVIDENDS.

I. Nature of Capital Stock.

1. Distinguished from value of corporate property.

The term "capital stock," as used in the Corporation Act, designates

the amount of capital to be contributed by the stockholders for the

purposes of the corporation. It denotes the sum fixed by the charter

as the amount paid in, or to be paid in, by the stockholders for the
prosecution of the business of the corporation, and for the benefit of

the corporation's creditors.

2. Its value may be determined with reference to the value of the

property of the corporation; surplus profits enhancing, an<l business

losses diminishing its worth, but the term itself does not indicate what
is the actual value of the corporate property. (State v. Morristown
Fire Ass'n-, 23 L. 195).

3. Not synonymous with "Property of Corporation."

The term "property of the corporation" includes "capital stock," but
the phrases are not synonymous. This is the view taken by the courts

of this state as embodied in the cases of State v. Morristown Fire
Ass'n, supra, and Amer. Pig Iron Storage Co. v. Assessors, 56 L. 389,

and represents the idea of most of the text writers. (See Cooh Corp.,

Sees. 8 and 199).

II. Amount of Capital Stock Necessary.

Under section 8 (as amended by Chap. 172, Sec. 2, Laws of 1898),
Par. 4, the certificate of incorporation must set out the amount of the

total authorized capital stock (which in no case may be less than
$2,000) ; the number of shares into which the same is divided and the

par value of each share. The certificate must also show the amount
of capital stock with which the company will commence business
(which may not be less than $1,000), and if there be more than one
class of stock created, these classes must be described and the terms of

their creation shown.

1. Capital stock not limited.

It will thus be seen that the amount of capital stock is not limited.

It is necessary that not less than $2,000 shall be the total amount, at

(103)
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least $1,000 of which must be subscribed for by the incorporators, but
the total authorization may be any sum desired above $2,000.

2. Separation of classes of stock.

If there be both common and preferred stock, the certificate of in-

corporation must separate the authorized capital and fix the amount
of each class.

III. Power to Issue Stock.

1. This power cannot be assumed.

A corporation cannot issue stock except by express legislative grant.

If there be no authority in the charter of a corporation providing for

a capital stock divided into shares, a by-law adopted, providing for sajae

is invalid. (Mutual Benefit Life Ins. Co. v. Utter, 34 L. 489).

2. As to when stock is actually issued, it was held in American Pig
Iron Storage Co. v. Assessors, 56 L. 389, tl^at stock is issued when the

company has received and accepted subscriptions for the same, whether
paid for or not.

3. Stock once issued, remains outstanding until retired and can-

celled as provided for by statute.

(KnicJi-erhocher Invp. Co. v. Assessors, 74 L. 583).

IV. Nothing But Money Shall be Considered as Payment of Any
Part of the Capital Stock Except Stock Issued for

Property Purchased.

Under the provisions of section 48, nothing but money shall be con-

sidered as payment of any part of the capital stock of any corpiora-

tion organized under the General Corporation Act, except as that act

further provides in the case of the purchase of property. (See Sec. 49).

Section 49, immediately following, provides for the issuing of stock

for property purchased, and is as follows : "Any corporation formed
under this act may purchase mines, manufactories or other property

necessary for its business, or the stoclc of any company or companies
owning, mining, manufacturing or producing materials, or other prop-

erty necessary for its business, and issue stock to the amount of the

value thereof in payment therefor, and the stock so issued shall be

full-paid stock and not liable to any further call, neither shall the

holder thereof be liable for any further payment under any of the

provisions of this act; and in the absence of actual fraud in the trans-

action, the judgment of the directors as to the value of the property

purchased shall be conclusive; and in all statements and reports of the

corporation to be published or filed this stock shall not.be stated or re-

ported as being issued for cash paid to the corporation, but shall be

reported in this respect according to the fact."
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1. Construction of statutes.

The above two sections have been fully construed in Donald v. Amer.
Smelting & Refining Co., 62 E. 729. Here the court said: "The
meaning of section 48 is not questionable. The money must equal

the face value of the stock. The language of section 49 is even more
explicit. The corporation may issue stock to the amount of the value
of the property. The value of the property in the one case, just as the

value of the money in the other, must at least equal the face value of

the stock. Such was the view expressed for this court by Mr. Justice

Depue in Wetherhee v. Baher, 35 E. 501, and supported by abundance
of authority."

"The distinction between the contemplated issue of corporate stock

for property and its issue for money lies, not in the rule for valuation,

but in the fact that different estimates may be formed of the value

of the property. Wlien such differences are brought before judicial

tribunals, the judgment of those who are by law entrusted with the

power of issuing stock to the amount of the value of the property, and
on whom, therefore, is placed the first duty of valuing the property must
be accorded considerable weight. But it cannot be deemed conclusive
when duly subjected to judicial scrutiny. Nor is it necessary that con-

scious over valuation, or any other form of frraidulent conduct on the

part of these primary valuers should be shown to justify judicial inter-

position. Their honest judgment, if reached without due examination
into the elements of value, or if based in part upon an estimate of
matters which really are not property, or if plainly warped by self-

interest, may lead to a violation of this statutory rule as surely as

would corrupt motive."

The court distinuished the following cases: Elhins v. Camden &
Ail. R. R. Co., 36 E. 241; Parle v. Grant Locomotive Wor.cs, 40 E. 114;
Aff'd 45 Id. 244; Ellerman v. Chicago Junction Rys. Co.. 49 E. 217;
Willoughhy v. Chicago Junction Rys. Co., 50 E. 656; Seivell v. East
Cape May Beach Co., 50 E. 717; Edison v. Edison United Phonograph
Co., 52 E. 620, and then continuing said: "But the original issue of

corporate stock is a special function, in the exercise of which the
legislature has fixed the standard to be observed, and it is the duty
of the courts, so far as their jurisdiction extends, to see that this stand-
ard is not violated, either intentionally or unintentionally."

2. "When corporate stock has once been issued for property pur-
chased, then the legislature has directed the application of a different

rule.

In the words of the same section (49), 'the slock so issued shall be
full paid stock, and not liable to any further call, neither shall

the holder thereof be liable for any further payment under the

provisions of this act ; and in the absence of actual fraud in the trans-
action, the judsiment of the directors as to the value of the property
purchased, shall be conclusive.' Under these provisions, after the prop-
erty has been purchased and the stock issued therefor, nothing short
of actual fraud in the transaction can impair the right of the holder to
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hold liis stock as full paid stock, free from further call. The cases

of Bickley v. Schlag, 46 E. 533 and Riiral Homestead Co. v. Wildes,

54 E. 668, indicate that the completed transaction was equally secure,

even before the statute received its present decisive form."
In Edgerton v. Electric Imp., &c., Co., 50 E. 354-361, the court held:

"To justify a corporation in issuing stock under our act for property

purchased, there should be an approximation at least in true value of

the thing purchased to the amount of the stock which it is supposed it

represents." In this connection, see Rural Homestead Co. v. Wildes,

54 E. 668, where it was held that the purchase of land, by an issue of stock,

to suppress competition that might be disasterous, was valid. (See
also Easton Nat'l Banh v. Amer. Brick & Tile Co., 70 E. 732; Goodnow
V. Amer. Writing Paper Co., 72 E. 645; Atf'd 73 Id. 692; Gar.ver v.

Southern Iron & Steel Co., 78 Atl. 240; Gilson v. Applehy, Ti Atl. 1084).

3. As to the valuation and proof of value in the case of mining
property, a different rule must of necessity prevail, as such pi'operty is

of so uncertain a value, which value may or may not be disclosed by
even the most thorough inspection. (See Geer v. Amalgamated Copper
Co., 61 E. 364).

4. As to the rights of stockholders where full paid stock not sub-

ject to further call is issued at an admitted over-valuation, but with-

out fraud.

(See Goodnow v. Amer. Writing Paper Co., 72 E. 645; Aff'd 73 Id.

692). (See also Yolney v. Nixon, 68 E. 605; Morton v. Timken, 48
L. 87; Ecuadorian Ass'n Ltd. v. Ecuador Co., 71 E. 757; Strickland v.

National Salt Co., 72 E. 170; Yoorliees v. Malott, 73 E. 673).

5. As to stock issued as a bonus.

(See Arnold v. Searing, 73 E. 262).

6. Proof of value.

That proof of bona fide value required by the statute, where stock

is issued for property purchased, must be something more than book-

keeping or mere recitative language in resolutions of a board of di-

rectors. (See Knickerbocker Imp. Co. v. Assessors, 74 L. 583).

7. The good will of a business is property for which stock may be
issued.

(Washhurn v. Nat'l Wall Paper Co., 81 Fed. 17).

8. Letters patent, purchased by stock, issued therefor for property

purchased, are a part of the invested capital of a corporation. (Ameri-
can Muioscope Co. v. Assessors, 70 L. 172).
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V. Corporations May Takii: Stock and Bonds of Other Corpora-

tions IN Payment for Labor and Materuls.

The Coi-poration Act also provides (section 50) that "Corporations

having for their object the building, constructing or repairing of.

railroads, water, gas or electric works, tunnels, bridges, viaducts, canals,

hotels, wharves, piers or any like works of internal improvement or public

use or utility, may subscribe for, take, pay for, hold, use and dispose

of stock or bonds in any corporation formed for the purpose of con-

structing, maintaining and operating any such public works; and the

directors of any such coi-poration formed for the purpose of construct-

ing, maintaining and operating any public work of the description

aforesaid may accept in payment of any such subscription, or purchase,

real or personal property, necessary for the purposes of such corpora-

tion, or work, labor and services performed or materials furnished

to or for such corporation to the amount of the value thereof, and

from time to time issue upon any such subscription or purchase, in

Buch installments or proportions as such directors may agree upon,

full-paid stock in full or partial performance of the whole or any

part of such subscription or purchase, and the stock so issued shall

loe full-paid stock and not liable to any further call, neither shall the

holder thereof be liable for any further payments, and in all state-

ments and reports of the corporation to be published or filed, this stock

shall not be stated or reported as being issued for cash paid to the

corporation, but shall be reported in this respect according to the fact."

1. Construction of statute.

The same rulings as apply to section 49 apply also to this section

{Attorney-General v. Pitman, Glnsshoro & Clayton Gas Co., 74 E. 255);

and also to stock issued upon consolidation, {Strickland v. Nat'l Salt

Co., 72 E. 170).

2. Where the rights of creditors are involved, the issue of stock, as

paid for in work and labor, is upheld, only where the contract for the

rendition of the services payable in stock hns been made in good faith,

and the services accepted in payment have been put in at a full, fair

and bona fide valuation. (Clevenger v. Moore, 71 L. 148;.

3. As to the power of a railroad company to issue ite entire stock

to a construction company for the building of the road.

(See In re Del. River cC- Atl. By. Co., 68 Atl. 1104).

VI. Corporations May Hold Stock and Bonds in Other
Corporations.

Corporations may hold, sell, assign, transfer, mortgage, pledge or

otherwise dispose of the shares of capital stock of, or any bonds,

securities or evidences of indebtedness created by any other corpora-

tion or corporations of this or any other state. (Section 51).
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1. Power to exercise all rights and privileges of ownership, including

the power to vote thereon while owning such stock, is also given.

(Sec. 51).

2. The power given under section 51 is subject to the limitations

of section 3,

The power exists as a primary power only, when the purpose to

exercise it as such is expressed in the certificate of incorporation;

otherwise it exists as an incidental power only, so far as necessary

or convenient for the attainment of the objects set forth in the

certificate of incorporation. {State v. Atl. C. & Shore R. B. Co.,

77 L. 465).

3. This power may extend to the organizing of and holding stocks

of corporations in other states.

(Dittman v. Distilling Co., 64 E. 537). (See also Rohotham v. Fru-

dential Ins. Co., Id. 673).

4. Shares of one corporation held by another may be voted by
duly authorized proxy.

(State V. Rohlffs, 19 Atl. 1099).

5. Where there is an issue of stock for stock of another corporation,

(See Strickland v. Nat'l Salt Co., 72 E. 170). (See: also Ellerman

V. Chicago Junction Rys., &c., Co., 49 E. 217; Edwards v. Nat'l Win-

dow Glass Jobbers Ass'n, 68 Atl. 800).

VII. Power to Eeoeive Subscriptions.

1. Commissioners may be appointed to receive subscriptions for the

stock of a corporation, but the case of Atty.-Gen. v. Stevens, 1 E. 369,

holds them to be trustees, whose acts may be controlled by the Court

of Chancery, on complaint of the stockholders or persons subscribing

or seeking to subscribe for stock. (See also Van Dyke v. Stout, 8 E. 333).

VIII. Eight to Subscribe.

The right to subscribe to the capital stock of a corporation is ac-

corded to all persons who conform to the statutory provisions.

1. There is no qualification as to residence or citizenship.

2. An infant may not subscribe for shares of stock only because of

the general inability of an infant to contract.

3. A corporation may become a subscriber for stock in another

corporation where the subscribing corporation is engaged in any work
of intended improvement or public use as set out in section 50. (See

Dittman v. Distilling Co., 64 E. 537). A corporation may also purchase

shares of its own stock for legitimate corporate purposes. (See See. 60).
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4. "A corporation cannot in its own name subscribe for stock or

be a corporator under the General Railroad law; nor can it do so by a

simulated compliance with the provisions of the law through its agents,

as protended corporators and subscribers of stock." {Cen. R, B. Co. of

N. J. ^. Pcnna. B. B. Co., 31 E. 475-494).

5. Objects must be legal.

In all cases, however, in order that the right may be enforced, the

objects of the corporation must be legal and the subscription must not

be given for a fraudulent purpose. (See Sec. 6).

6. As to oral contracts of subscription.

Where a corporate charter requires a subscription to be made in

writing, an oral contract of subscription will not be enforced. {Vree-

land V. N. J. Stone Co., 29 E. 188).

7. Liability of subscriber for subscriptions.

A subscriber for stock of a corporation is liable to pay therefor

on the execution of the certificate of incorporation, though he does

not participate in the organization, and though the corporation becomes
merely a de facto corporation. (McCarter v. Ketcham, 74 L. 825).

8. Distinction between original subscriber and traansferee.

At common law, a stockholder is liable to pay his subscription if

such payment is necessary to pay the debts of the company. A dis-

tinction is drawn between one who holds his stock by transfer and
an original subscriber. The former may, in the absence of any
fraudulent purpose, discharge himself from liability for unpaid in-

stallments by due transfer of his shares, while the latter cannot obtain

immunity in that way. The subscription to the stock and the accept-

ance of a certificate for the shares, constitute a contract between the
suljscriber and the company, by which the subscriber engages to pay
the remaining installments on demand by the corporation. From this

agreement the subscriber cannot recede without the consent of the com-
pany. (Hood V. McNaiighton, 54 L. 425).

IX. Preferred and Other Special Stocks.

1. Power to create.

Under the provisions of section 18, as amended by Chap. 110, Laws
of 1901 (P. L. 1901, p. 245), every corporation, organized under the
General Corporation Act, is given power to create two or more kinds
of stock, of such classes, with such designations, preferences and
voting powers or restrictions or qualifications thereof, as shall be
stated or expressed in the certificate of incorporation, or in any amend-
ment to the certificate of incorporation.

2. Power to increase or decrease stock as provided in sections 27
and 29, applies to all or any classes of stock.

(Sec 18).
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3. The total amount of preferred stocks issued and outstanding
shall at no time exceed two-thirds of the capital stock paid for in
cash or property.

(Sec 18).

4. Such preferred stock may he made suhject to redemption at any
time after three years from its issue at a price not less than par.

.
(Sec 18).

5. Dividends on preferred stock; restrictions.

The coi-poration is bound to pay on such stock, dividends at such
rates, and on sucli conditions as shall be stated either in the original

or amended certificate of incorporation, not exceeding eight per cent,

per annum, payable quarterly, half yearly or yearly. (Sec. 18).

6. Such dividends may he made payable before any dividends shall

be set apart or paid on the common stock.

(Sec 18).

7. Such dividends may be made cumulative, provided the corpora-

tion shall set apart or pay the said dividends to holders of non-
cumulative preferred stock before any dividends shall be paid on the

common stock. (Sec. 18).

8. Dividends on preferred stock may be made only from surplus

or net profits.

(See. 30).

9. In no event shall a holder of preferred stock be personally liable

for the debts of the corporation.

(Sec 18).

10. In case of insolvency, the debts or other liabilities of the cor-

poration shall be paid in preference to the preferred stock. (See. 18).

11. Shareholder may object to creation of preferred stock.

In Einstein, v. Rarita7i Woolen Mills, Y4 E. 624, it was held that the

creation of preferred stock by a corporation not authorized' by the

special act creating it, nor under general law existing at that time,

and against the objection of a shareholder, violates the obligation of

the contract between the corporation and the shareholder. In this case

the corporation was incorporated by a si)ecial act of the legislature

in 1869.

12. Preferred stock should be defined.

The present act enables the corporation to create different kinds
of stock, the designations, preferences, restrictions or qualifications of

which, however, must be stnted in the original or amended certificate,
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and the act itself restricts the issue in this; that preferred stock shall

at no time exceed two-thirds of the paid up capital stock. "Calling

stock preferred stock, does not, per se, define the rights of such stock,

but in order to determine in what resi)ect the holder of such stock is

to be preferred to the holder of ordinary stock, resort must be had to

the statute, or contract, under which it is issued." {Elhins v. Camden
& Atl. B. B. Co., 36 E. 233-236). (See also Bassett v. U. S. Cast Iron

Pipe & Foundry Co., 74 E. 668).

13. How stock may be preferred.

Stock may be preferred as to dividends, as to capital, as to both di-

vidends and capital, or otherwise, or it may be restricted or qualified

as to voting power.

14. The power to vote may be wholly taken from any class of stock.

15. As to statutory preference in distribution of assets; present rule.

Tn connection with the above section (18), section 86, which provides

for distribution of assets, should be considered. The latter section

provides that surplus funds, if any, shall be divided among the general

stockholders proportionately, after payment of all allowances, expenses

and costs, general and special liens, satisfaction of all claims of credi-

tors, and the "preferred stockholders." The Revision of 1896 eliminated

the statutory preferences contained in the Act of 1876, and Lloyd v.

Penna. Elec. Vehicle Co., 72 Atl. 16, decided in 1909. over-ruling Mc-
Gregor V. Home Ins. Co., 33 E. 181, holds, that upon the winding up of

a corporation, the preferred stockholders are entitled only to the pref-

erence set forth in the certificate of incorporation, and are not to be

paid on account of the par value of their shares in preference to the

common stockholders.

16. As to mortgage given to secure preferred stock.

In Black v. Hobart Trust Co., 64 E. 415, decided in 1903, a mort-

gage was given to secure preferred stock and the court held upon the

insolvency of the company, that such preferred stockholders could not

occupy the dual position of stockholders and creditors.

17. In case of insolvency, preferred stockholders are liable to calls

or assessments up to the par value of the stock.

(Kirkpatrick v. Amer. Alkali Co., 140 Eed. 186).

18. Personal liability of holder may be fixed.

Provision in the certificate of incorporation and in the shares of

partially paid preferred stock, that the holder of such shares of record

on the books of the corporation at the time of making an assessment
thereon, and he only, shall be liable for such assessment, is binding on
such holder and fixes his personal liability. (Camphell v. Alkali Co..

125 Fed. 207).
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19. May be created by amendment.

Preferred stock may be created originally or out of common stock

by amendment to the certificate of incorporation. (Sees. 27 and 28).

X. Conversion of Preferred Stock Into Bonds.

A supplement of March 28th, 1902 (P. L. 1902, p. 217), provides for

the conversion of preferred stock into bonds. (Sec. 149).

1. Orderly procedure.

An analysis of this supplement shows, hovpever, that before this can
be done, the consent of two-thirds in interest of each class of stock-

holders, present in person or by proxy, at a meeting called in the man-
ner provided for in section 27, must be had.

2. Conditions precedent.

It is also necessary: (1) that the corporation shall have issued pre-

ferred stock entitling the holders to receive dividends at a rate ex-

ceeding five per cent, per annum; (2) that dividends on such preferred

stock shall have been continuously declared and paid at such rate for a

period of at least one year next preceding the meeting; (3) that the

floating or unfunded debt of the corporation, at the time of the stock-

holders' meeting, does not exceed ten per cent, of the par amount of

the preferred stock then outstanding (and this must be certified to in

the certificate to be filed with the secretary of state)
; (4) the assets

of the corporation, at such time, after deducting the amount of indebted-

ness, must, in the judgment of the officers making the certificate, be at

least equal to the amount of preferred stock issued and outstanding.

3. Consent of holders necessary.

If all the above requirements are met, the corporation may, with the

consent of the holder of any such preferred stock, redeem and retire

the preferred stock of such holder, out of bonds or out of proceeds of

bonds of the corporation. (Sec. 149).

4. The rate of interest on such bonds shall not exceed five per cent,

per annum.
(Sec. 149).

5. The principal of such bonds shall not be made payable less than

ten years from the date thereof.

(Sec. 149).

6. Construction of statute.

In the case of Berger v. U. S. Steel Corp., 63 E. 809, the Court oi

Errors and Appeals declared this act to be valid and constitutional.

It held the act to be a restraining and not an enlarging act. in that it

provided the conditions upon which the preferred stock might be pur-
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chased and retired by mortgage bonds, and thereby excluded the adoption

of any other method. The act of 1896 gave the corporation the right

by a two-thirds vote of its shareholders, to retire preferred stock by
purchase; the act of 1902 preserves that right; merely regulating the

manner in which it should be exercised. (See also Hodge v. U. S.

Steel Corp., 64 E. 807). The case of Venner v. U. 8. Steel Corp., 116
Fed. 1012, held that this act did not impair the obligation of the
stuckholders' contract with the corporation, within the meaning of the

Federal Constitution.

7. A holder of common stock of a corporation cannot question the plan
of the company for the conversion of preferred stock into bonds.

{Raymond v. U. S. Steel Corp., 63 E. 830).

8. As to the right to issue bonds convertible into common stock,

(provided for by Sec. 149), ]YaU v. Utah Copper Co., 70 E. 17, holds

that an issue of bonds containing the privilege to the holder to con-

vert the same into stock, amounts to an issue of stock, and can only

be issued subject to the right of each stockholder to share ratably

therein. A stockholder cannot be deprived of his right to share in an
issue of new stock on the same terms as other parties. (See Way v.

Amer. Grease Co., 60 E. 263).

XL Stock Certificates.

1. Every stockholder entitled to.

Section 19, as amended March 23d, 1911 (P. L. 1911, Cliap. 53),

enacts that every stockholder shall have a certificate certifying the

number of shares owned by him in the corporation.

2. Who shall sign.

Until the enactment of this amendment^ the certificate had to be

signed by the president and treasurer; now, however, it may be signed

by the president or a vice-president, and either the treasurer or an
assistant treasurer, or the secretary or an assistant secretary. It is

usual to provide in the by-laws to which officers this duty shall be

assigned.

3. Share of stock defined.

"A share of stock represents the right which its owner has in the

management and profits of the corporation.'' (Amer. Pig Iron Storage

Co. V. Asse.^ors, 56 L. 389).

4. Stock certificate defined.

"A certificate of the number of shares subscribed for, or to which
the subscriber is entitled, it not necessary to constitute the subscriber

a shareholder, or to impose upon him a liability to pay the amount
of his subscription. The certificate is merely an additional and con-
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vcviieiit evidence of his ownership of stock, which he may require for

his own satisfaction, or to enable him to effect a transfer of his interest.

A subscriber for stock who has complied with the terms of his sub-

scription, and has paid the assessments on the shares subscribed for,

may compel the corporation to give him a certificate by proceedings

at law, and without any certificate being issued, he is amenable to an
action by the creditors of the corporation, to compel him to contribute

his proportional part for the payment of the debts of the corporation."

(Amer. Pig Iron Storage Co. v. Assessors, supra). A stock certificate

is merely evidence and does not in itself constitute the right of a

stockholder. (,N. Y. East. Tel. £ Tel. Co. v. Great East. Tel. Co.,

74 E. 221; Aff'd, 75 Id. 297). (See also Bijur v. Standard Distilling,

&c., Co., 74: E. 546). LaJcewood Gas Co. v. Smith, 62 E. 677, holds

the certificate to be a mere voucher, a mere receipt establishing, when
regularly issued, a prima facie title in the holder to the shares of

stock named therein.

5. Irregularity in the execution of the certificate does not relieve

the liability of the stockholder.

6. Legal presumption of ownership; burden of proof.

"The holding of the certificate creates a legal presumption of rightful

ownership, which can only be overcome by proof that it was illegally

issued or legally forfeited. "' * * If alleged to be illegally or

fraudulently issued, the burden of proof is upon the party making
the allegation." {Downing v. Potts, 23 L. 66-79).

7. As to certificates lost or destroyed.

Sections 111, 112, 113 provide for the issuance of new certificates of

stock for certificates lost or destroyed.

XII. Transfer and Sales of Shares.

The following provisions are contained in the General Coi-poration

Act with respect to the transfer of shares:

1. The shares of stock in every corporation shall be personal

property.

(Sec. 20).

2. The by-laws shall provide the manner of transfer on the books of

the corporation.

(Sec. 20).

3. Whenever any transfer of shares shall be made for collateral

security, and not absolutely, it shall be so expressed in the entry of

the transfer.

(Sec. 20).
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4. A subscriber to stock of a corporation has a right to transfer
his stock though he has paid nothing therefor where his subscription
has been received by the directors and regular certificates of stock
issued to him. {Downing v. Potts, 23 L. 66).

5. Presumptive evidence of ownership.

A certificate of stock accompanied by an irrevocable povs^er of attorney,

either filled up or in blank, is, in the hands of a third party, presump-
tive evidence of ownership in the holder. And where the party in whose
hands the certificat-e is found is a holder for value, without notice of

any intervening equity, his title cannot be impeached. The holder of

the certificate may fill up the letter of attorney, execute the power and
thus obtain the legal title to the stock. And such a power is not limited

to the person to whom it was first delivered, but enures to each bona
fide holder into whose hands the certificate and power may pass. (Fralt

V. Tilt, 28 E. 479). (See also Bogers v. N. J. Im. Co., 8 E. 167; Broad-
way Banh v. McElrath, 13 E. 24; Hunterdon County Bank v. Nassau
Bank, 17 E. 496; Mt. Holly Turnpike Co. v. Ferree, 17 E. 117; Del. &
Atl. B. B. Go. V. Irick, 23 L. 321; Bush v. Warren Foundry Co., 32 L.

439; Gihhs v. Craig, 58 L. 661-664; N. J. Trust & Safe Deposit Co. v.

Bodine, 60 Atl. 387).

In Matthews v. Hoagland, 48 E. 455-486, after citation of most of

the above cases had been made. Green, V. C, said: "The reason of

the rule is, that the record owner has done everything in his power
to effect the transfer, and by such act has assigned all interest he may
have had, and surrendered all indicia of ownership—as to third parties,

holders for value, he is estopped from asserting ownership—as to volun-
teers, the gift is complete and irrevocable if inter vivos."

6. A voluntary transfer of stock, by its owner, perfected by de-
livery and acceptance, becomes an executed contract and is irrevocable

by the owner, for it was founded upon the mutual consent of the
parties in reference to a right of interest passing between them. {Walker
V. Dixon Crucible Co., 47 E. 342).

7. Transfer must be made as by-laws direct.

If the charter of a corporation provides that all shares of its capital

stock shall be transferable on the books of the company, in such manner
as the by-laws shall ordain, no legal transfer can be made until it

provides books, and ordains by-laws for the transfer of its stock; and
until then, no legal demand on a person to transfer shares can be made.
{M'Courry r. Doremus, 10 L. 245).

8. Transferee without notice.

A by-law, creating a lien for indebtedness of stockholders, of which
a transferee of a certificate of stock had no notice, is insufficient to

create such a lien in the absence of provision in the charter. Drexell

V. Long Branch Gas Co.. 3 N. J. L. J. 250). See Young v. Vough, 23

E. 325; Aff'd 24 E. 535, where it was held that a by-law of a national
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bank, declaring that no transfer of stock shall be made by any stock-

holder wliile indebted to the bank, whether the debt is due or not, was
a reasonable and legal by-law. In this case, however, the transferee of

the stock had notice of this by-law.

9. Endorsement not always necessary.

In Curtis v. Grossley, 59 E. 358, Emery, V. C, held that endorsement
of the certificate is not necessary to pass title, where a deed has been

executed assigning the stock and authorizing the transfer on the books

of the corporation. At page 362 of this case, the opinion reads: "The
authorities cited by me in Tarhox v. Grant, 56 E. 199, at page 204, show
further that the gift or trust would probably have been complete by
the delivery of the deed assigning the stock without the delivery of

the certificates themselves." (See O'Connor v. International Silver Co.,

68 E. 67; Aff'd Id. 680).

10. Transfer on books not always essential.

A sale of stock, accompanied by delivery of the certificate and power
of attorney authorizing its transfer on the books of the cori^oration, is

valid against a creditor of the seller, and gives the buyer precedence

over subsequent judgments, executions and attachments procured by
creditors of the seller, though a by-law of the corporation provides that

its stock shall be transferable only on its books. Such a sale deprives
the seller of any interest therein subject to attachment, though a transfer

on the books of the corporation has not been applied for and made.
(Reilly V. Ahsecon Land Co., 75 E. 71).

11. Effect of buyer's laches.

But where the buyer at such sale, failed for a long time to demand
transfer on the books of the corporation, and during the interval the

stock was levied on and sold in attachment proceedings against the

seller, the Court will require the buyer to indemnify the corporation

against loss, before granting a decree requiring the corporation to

transfer the stock to him on its books. {Reilly v. Ahsecon Land Co.,

^upra).

12. In the sale of stock, the rule of caveat emptor applies,

and the vendor can only be made liable for misrepresentation or fraud.

(Renton v. Maryott, 21 E. 123).

13. A parole agreement to sell and assign shares of stock is a
contract for the sale of goods, wares and merchandise within the sixth

section of the Statute of Frauds.
( Greenivood v. Law, 55 L. 168).

14. As to when specific performance of the sale of stock will be
decreed by a court of equity.

(See Kimhall v. Morton, 5 E. 26; Safford v. Barber, 74 E. 353; An-
drews V. Guayaquil & Quito R. R. Co., 1?i E. 150).
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15. As to fraud in the sale of stock.

(See Cowley v. Smyth, 46 L. 380).

16. Measure of damages in case of fraud.

Where one by fraudulent representation induces another to purchase

stock as an investment, the loss which the purchaser suffers by retaining

the stock, under the belief that the representations are true, is charge-

able against the wrong-doer; such loss being presumptively within his

contemplation at the time of committing the fraud. In such cases,

the market price of the stock while the fraud is still operative on the

conduct of the purchaser is miimportant, the measure of damages is

the difference between the amount paid for the stock and the value

of the stock after the fraud ceased to be operative. (Smith v. Duffy,
57 L. 679, citing Crater v. Binninger, 33 L. 513).

17. Whether a warranty is to be inferred from the representations
made is a question for the jury.

{Phillips V. Grosly, 70 L. 785).

18. Material misrepresentation.

A false statement, by officers of a corporation that none of its shares
had been sold for less than par, is a material misrepresentation authoriz-

ing rescission of sale. Equity has jurisdiction to rescind a contract for
fraudulent misrepresentations and to comjjel restitution of the money
obtained thereunder. (Huhiard v. International Merc. Agency, 68

E. 434).

19. Right of recovery against innocent vendor.

As to the right of a vendee who rescinds a contract of sale, which
sale he has been lead into by the fraudulent misrepresentations of one
other than the vendor, to recover from the innocent vendor, (see Broun-
field V. Denton, 72 L. 235). (See also Kennedy v. McKay, 43 L. 288;
Titus & Scudder v. C. & F. R. R. Co.. 46 L. 393; White v. N. Y.,

Susq. & W. R. R. Co., 68 L. 123).

20. As to the duty of the vendor to disclose facts which are within
his knowledge and which are material to the interest of the vendee
(sec Keen v. James, 39 E. 527).

21. As to laches in bringing suit.

One induced by fraudulent representation to purchase stock, must
bring suit for rescission of the contract promptly upon discovery of the
fraud. In Tierney v. Par'ker, 58 E. 117, a delay of three years in
bringing suit, after falsity of representations had been disclosed to him.
v/as held fatal to recovery by plaintiff.
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22. Suit to recover money paid for stock by the inducement of false

representations, will not be entertained by a court of equity.

(See PolhemU'S v. Holland Trust Co., 59 E. 93, citing Erueger v.

Annifage, 58 E. 357).

23. As to contracts for speculations in stock upon margins (see

Flagg v. Baldwin, 38 E. 219; Pratt v. Boody, 56 E. 429; Sharp v.

Stalker, 63 E. 596; Thompson v. Williamson, 67 E. 212; Van Pelt

V. SchauMe, 68 L. 638).

24. A contract for the sale of stock tainted with illegality will not

be enforced. (Morton v. Timlcen, 48 L. 87).

25. Mandamus will not lie to compel the transfer of stock nor to

compel the corporation to issue stock.

(Bush V. Warren Foundry Co., 32 L. 439; Curtis v. Steever, 36 L.

304; Galhraith v. Bldg. Ass'n, 43 L. 389; Morton v. Timken, 48 L. 87).

26. Stockholders' rights protected by equity.

Wliere the officers of a corporation manage, through the instru-

mentality of their power and position, to deprive an equitable owner of

stock of any of his rights, their act in its consequence is a fraud,

against which equity will give relief. Where, by fraudulently refus-

ing to transfer stock, the fraud-doers are put into a position, through
the control which they acquire, to seriously prejudice the interests of

those who are justly entitled to the transfer, and so act as to make their

purpose to accomplish that prejudice apparent, the meetings they can

control will be stayed by injunction until the transfers can be compell-

ed, and a court of equity will in such case, compel the transfer of

stock to the equitable owner on the books of the corporation. (Archer

V. Am. Water Works Co.. 50 E. 33).

XIII. Stockholders Liablk Until Subscriptions are Fully Paid.

Section 21 of the General Corporation Act provides as follows

:

"Where the whole capital of a corporation shall not have been paid

in, and the capital paid shall be insufficient to satisfy its debts and
obligations, each stockholder shall be bound to pay on each share held

by him the sum necessary to complete the amount of such share, as

fixed by the charter of the corporation, or such proportion of that sum
as shall be required to satisfy such debts and obligations."

1. Stockholder's liability may be enforced either by general credi-

tors' bill, or by the receiver in statutory insolvency proceedings.

(See Wetherhee v. Baker, 35 E. 501; Bickley v. Schlag, 46 E. 533;
Barkalow v. Totten, 53 E. 573; Hood v. McNaughton, 54 L. 425;
Cumherland Lumher Co. v. Clinton Hill, &c., Co., 57 E. 627; See v.

Heppenheimer, 69 E. 36).
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2. As to the liability of a stockholder of a foreign corporation for

payment of corporate debts.

(See Johnson v. Tenn. Oil, &c., Co., 69 Atl. 788).

3. The original subscriber to stock becomes liable for his subscrip-

tion upon the execution of the certificate of incorporation.

(McCarter v. Ketcham, 74 L. 825).

4. "The subscription to the stock and the acceptance of a certificate

for shares constitute a contract between the subscriber and the com-
pany, by which the subscriber engages to pay the remaining install-

meiits on demand by the corporation. From this agreement the sub-

scriber cannot recede withoiit the assent of the company. He may
transfer his stock without consent of the company, and thereby vesc

in the purchaser his right to the shares, and as between himself and
such purchaser cast upon the latter the obligation to pay him such

installments as are called upon the stock, but the subscriber cannot

thereby impair or affect the contract rights of the company. His
liability to the company cannot thereby become extinguished." (Hood
V. McNaugUon, 54 L. 425).

5. A distinction is drawn, however, between one who holds his stock

by transfer and an original subscriber.

The former may, in the absence of any fraudulent lourpose, discharge

himself from liability for unpaid installments by due transfer of his

shares, while the latter cannot obtain immunity in that way. {Hood
V. McNaughtoiij supra).

6. The registered holder of stock at the time of the call, is liable

and such holder is not released by a transfer of stock after the call has
been made, but before it becomes payable. (Oamphell v. Am. Alkali

Oo., 125 Fed. 207). (See also Clevenger v. Moore, 71 L. 148; Brown
V. Morton, 71 L. 26; Easton Nat'l Bank 'v. Am. Brich & Tile Co., 69

E. 326; Aff'd 70 Id. 722; Ecuadorian Ass'n v. Ecuador Co., 70 E. 277;
Aff'd 71 Id. 757).

7. The statute of limitations, as to unpaid subscriptions, commences
to run after a call and assessment has been made.

{McCarter v. Ketcham, 72 L. 247).

8. Holders of stock given as bonus are liable on it to creditors.

{HeUerd v. SoutJnvestern Cattle Co., 55 E. 18).

Xiy. Directors May Assess Capital Stock.

Under section 22, the directors are given power to make assessments,
from time to time, upon the shares of stock subscribed for, to an
amount not exceeding in the whole, -the par value of the shares.
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1. The sum assessed must be paid to the treasurer at such times

and by such installments as the dii*ectors shall direct. (Sec. 22).

2. The directors must give thirty days' notice of the assessment

and of the time and place of payment, either personally or by mail or

by publication in a newspaper in the county where the corporation

is established. (Sec. 22).

3. Suit to recover unpaid portion of stock will not lie until a call

has been duly made. (Braddock v. Pliila., &c., R, B. Co., 45 L. 363).

The call must be made by adequate authority and it must conform to

the terms of the subscription. (N. J. Midland By. Co. v. Strait, 35 L:

3S:S). (See also Grosse Isle Hotel Co. v. FAnsons' Ex'rs, 42 L. '10).

CfiHs may be made by the receiver of an insolvent company. {Hood v.

McNaughton, 54 L. 425; Barhaloiv v. Totten, 53 E. 573; HeUerd v.

Sonthioestern Cattle Co., 55 E. 18; Cumherland Dumber Co. v. Clinton

Hill, 57 E. 627). Tlie receiver may also maintain a bill against the

several stockholders to ascertain and enforce their several liabilities.

{See V. Heppenheimer, 55 E. 240).

XV. Directors M'ay Order Stock Sold.

Section 23 provides that the directors may order the treasurer to

sell at public auction, such number of shares of a delinquent owner,

who has neglected to pay any sum assessed on his shares for thirty

days after the time appointed for payment, as will pay all assessments

then due from him with interest, and all necessary incidental charges.

The shares so sold shall be transferred to the purchaser and he shall

be entitled to a certificate therefor.

XVI. Treasurer Small Give Notice of Time and Place
Appointed for Sale.

Section 24 enacts that the treasurer shall give notice of the time and
place appointed for the sale, and of the sum due on each share, by
advertising the same three weeks successively, once in each week before

the sale, in some newspaper published in the county where the cor-

poration is established, and by mailing a notice thereof to the delin-

quent stockholder, if he knows his post office address.

1. Stock once rightly issued, even though nothing has been paid
on it, can only be forfeited in the manner prescribed by statute.

(Downing v. Potts, 23 L. 66). (See also N. Y. & East. Tel. & Tel.

Co. V. Great East. Tel. & Tel. Co., 74 E. 221).

XVII. Certificate on Payment of Capital.

(See Procedure in Organizing,, &c).



DiVIDEiN'DS. 121

XVIII. Liability of Officers for Eailure to File Certificate.

(See Procedure in Organizing, «S:c).

XIX. Capital Stock Changes.

(See Procedure in Organizing, under headings: "Incorporators may

amend certificate of incorporation before payment of capital; Amend-

ments and changes after organization; Amendments by corpora-

tions formed mider other acts").

XX. Procedure in Decreasing Capital Stock.

(See Procedure in Organizing, under heading: "Decrease of capital

stock").

XXI. Retirement of Stock.

1. How effected.

Stock may be retired under section 29 in the following manner:

(1) by retiring or reducing any class of stock; (2) by drawing the neces-

sary number of shares by lot for retirement; (3) by the surrender of

every shareholder of his shares and the issue to him in lieu thereof

of a decreased number of shares; (4) by the purchase at not above par

of certain shares for retirement; (.5) by retiring shares owned by the

corporation; (6) by reducing the par value of shares. (See Berger v.

U. S. steel, 63 E. 809; Continental Securities Co. v. Northern Securi-

ties Co., 66 E. 274).

XXII. Unlawful Eeductions of Capital and Unlawful Dividends.

(See Procedure in Organizing, &c.).

XXIII. Dividends, How Declared.

1. Time of declaration.

Section 47, as amended by chap. 110, section 2, Laws of 1901 (P. L.

1901, p. 246), is as follows: "Unless otherwise provided in the original

or amended certificate of incorporation, or in a by-law adopted by a

vote of at least a majority of the stockholders, the directors of every

corporation created under this act shall, in January in each year, after

reserving over and above its capital ^tock paid in, as a working capital

for said corporation, such sum, if any, as shall have been fixed by the

stockholders, declare a dividend among its stockholders of the whole of

its accumulated profits exceeding the amount so reserved, and pay

the same to such stockholders on demand."
It will be noticed that the manner of declaring dividends, both as

to time and as to the authority for such declaration, may be provided

for in the certificate of incorporation, either original or amended, or
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in a by-law adopted by a vote of at least a majority of the stockholders.

This section does not apply to life insurance companies {Blancliard v.

Prudential Ins. Co., 79 Atl. 533).

2. Stockholders have the right to fix the amount to be reserved

as a working capital.

It is the universal custom to provide for all matters pertaining to

dividends in either the certificate of incorporation or in the by-laws.

Where, however, no such provision has been made, section 47 provides

the time and the method for declaring dividends.

XXIV. Dividends to be Paid Out of Surplus.

1. The directors of a corporation cannot make dividends except

from surplus or from the net profits arising from the business of such

corporation. (Sec. 30). A corporation cannot in any way divide, with-

draw or in any way pay to its stockholders ajiy part of the capital stock,

or in any way reduce capital stock except as authorized by law. (Sec.

30). This section clearly fixes the funds out of which dividends may
be declared (either surplus or net profits), and as clearly forbids aiiy

impairment of the capital stock in order that dividends may be made.

2. Power to make dividends out of capital cannot be conferred.

Siegman v. Electric Vehicle Co., 72 E. 403, holds that while it is

a function of the board of directors to determine whether net earnings

or surplus exist applicable to the payment of dividends, they cannot by
an erroneous determination of this point, confer either upon them-
selves or upon the corjDoration, the power to make dividends out of

capital. The approval of a majority of the stockholders does not vali-

date the declaration of dividends out of capital.

3. Construction of statute.

The case of Goodnoiv v. Am. Writing Paper Co., 73 E. 692, construes

section 30, as amended in 1904 (P. L. 1904, p. 275), with the language
tis used in the same section in the Act of 1896 (P. L. 1896, p. 286).

In the Act of 1896, the language used was "from the surplus or net

profits." Under the act of 1904, the language used is "from its surplus

or from the net profits." While under the Act of 1896 there was room
to contend that the words "net profits" were intended to be synonymous
with the word "surplus," under the Act of 1904, this contention is no
longer possible. The evident intent of the change is to point out two
funds from which dividends may be made. The court also held in this

••ase that the term "capital stock," as used in this section, was ambig-
uous. On page 695, the opinion says : "When the legislature forbids

the dividing, withdrawing or paying to the stockholders any part of

the capital stock it means capital actually invested; when it forbids

the reduction of capital stock it means the share capital subscribed, or

the authorized capital." A dividend may therefore be declared where
the company has profits over and above the actual assets with which it
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began business, although the total assets may not exceed the debts and

the nominal share capital.

XXV. How TO Compel Payment of Dividends.

1. Equitable jurisdiction.

"The general rule is well settled that the directors of trading cor-

porations are invested with a wide discretionary power in regard to

the distribution of profits in the form of dividends among the stock-

holders. Subject, of course, to provisions in the charter, and also to the

by-laws of the company, it is for the directors to say whether profits

shall be distributed to the stockholders or retained for the purpose of

the corporate business. It is, however, equally well settled that this

discretionary power is not absolute, and when the directors 'improperly

refuse to make a division of unused profits,' a coui-t of equity will in-

tervene on behalf of any stockholder who may complain." (Stevens

V. U. S. Steel Corp., 68 E. 373-377). (See also Laurel Springs Land
Co. V. Fougeray, 50 E. 756-759; Fougeray v. Cord, 50 E. 185-197;

Grifjing v. Griffing Iron Co.. 61 E. 269-271; TrimlJe v. Am. Sugar Re-

fining Co., 61 E. 340
•, Eaynolds v. Diamond Mills Paper Co., 69 E. 299").

2. The power given to stockholders to fix the amount to be reserved

as working capital under section 47 is absolute, and it is discretionary.

So long as the capital reserved is retained for the benefit of the whole

company, and not distributed to the majority stockholders at the ex-

pense of the minority, the Court of Chancery will not interfere with

or question the action of a majority of the stockholders, because of the

supposed motive of reserving their own profits instead of dividing them.

(Lillard v. Oil, Faint & Drug Co., 70 E. 197-216). (See also Bassett

V. U. S. Cast Iron Pipe & Foundry Co., 74 E.

3. Dividend a debt due.

When a dividend is declared, it becomes a debt due from the corpora-

tion to the individual stockholder, and after demand of payment, an

action at law mav be maintained for its recovery. {King v. Paterson

& Hudson River B. B. Co., 29 L. 504).

4. Payment of percentage of profits to employe.

The payment to an employe of a corporation, as compensation for

services, of a percentage of the profits of the business, is no more than

wages or salary of an employe, and not a division of the "accumulated
profits" to which stockholders are entitled under section 47 of the Cor-

poration Act, but an expense of the business which must be deducted

from receipts before the "accumulated profits" can be ascertained.

(Bennett v. Millville Imp. Co., 67 L. 320).

5. As to the rule to be applied as between life tenants and remain-

dermen of shares of stock with respect to dividends.

(See Lang v. Lang's Ex'r, 57 E. 325, and Lister v. Weel'S. 60 E. 215;

Aff'd 61 Id. 675).
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XXVI. Corporations May Not Plead Usury.

By "An Act relating- to usury," approved April 3cl, 1902 (P. L. 1902,

p. 459), it is provided that "JSTo corporation shall hereafter plead or

set up the defense of usury to any action brought against it to recover

damages or enforce a remedy on any obligation executed by said corpo-

ration; provided, that this act shall not apply to any such action which
is now pending." (Sec. 145). (See Lembeck v. Jarvis Terminal Cold
Storage Co., 70 E. Y57).

XXVII. Penalty for Palse Certificates.

Section 52 provides "If any certificate made, or any public notice

given by the ofiicers of any corporation, in pursuance of the provisions

of this act, shall be false in any material representation, all the officers

who shall have signed the same, knowing it to be false, shall be jointly

and severally liable for all the debts of the corporation contracted while

they were stockholders or officers thereof, as a jjenalty enforceable in

the courts of this state only.

An action under this section will not lie against an incorporator
who signed the certificate of organization. (Thompson-Houston Elec.

Co. V. Murray, 60 L. 20). (See also Wetherlee v. Baher. 35 E. 501;
M^aters v. Quimhy, 27 L. 296; Aff'd 28 Id. 533).



CHAPTER YIII.

PKOMOTERS, INCORPORATOES, STOCKHOLDERS, OFFI-
CERS, AGENTS AND THEIR DUTIES.

I. Acts of Incorporators and Promoters.

1. Determination of legal relations.

Generally speaking, the legal relations arising through the promo-

tion of a corporation and the rights and liabilities incurred thereunder,

are to be determined with reference to the law of contracts, agency and
partnership. However, it should be borne in mind that where the

ultimate end of the promotional scheme is the formation of a corpora-

tion, such a corporation when formed, and the members thereof, may
have rights and be subject to liabilities which are the direct result of the

Ijromotional contract.

2. Question of fraud.

Thus, a contract of subscription to the capital stock of a corporation
will be set aside if procured by fraud. (Vreeland v. N. J. Stone Co.,

29 E. 188; Garrison v. Techmc Electrical Works, 55 E. 708; Eubhwrd
V. International Mercantile Agency. 68 E. 434). Default on the part

of a promoter, in respect of a promise made as an inducement for the

subscription to stock, vitiates the contract. (Audenried v. East Coast
Milling Co., 68 E. 450).

3. A promoter is in a fiduciary relation to the company which he
promotes.

4. Promoter must disclose his interest.

If a promoter has a property which he desires to sell to the company,
it is incumbent upon him, as upon any other person in a fiduciary
capacity, to make a full and fair disclosure of his interest and position

with respect to that property. (Placqiiemines Tropical Fruit Go. v.

Buck, 52 E. 219; See v. Heppenheimer, 69 E. 36). Where a profit

has been made without such disclosure, the exact measure of the relief

in equity is that the promoter account for the profit that he has made.
(Loudenslager v. Woodbury Heights Land Co., 58 E. 556).

5. Secret profits of promoters.

A promoter is accountable to the coinx>any for all moneys secretly

(125)
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obtained by him from it, just as if the relationship of principal and
agent, or of trustee and cestui que trust, had really existed between

such promoter and the company, when the money was so obtained. (Plac-

quemines Tropical Fruit Co. v. Buck, supra). A stockholder of a cor-

poration is entitled to sue on its behalf, joining the corporation as a

defendant, to recover secret profits made by promoters; the corpor-

ation, after demand, having wrongfully refused to sue. (Groel v. United
Electric Co., of N. J., 70 E. 616). The liability of promoters for profits

secretly made by them arises in cases where future allottees of stock

are concerned. (Knoop v. Bohmrich, 49 E. 82; Placqnemines Tropical

Fruit Co. V. BucJc, 52 E. 219 ; Loudenslager v. Woodbury Heights Land
Co., 58 E. 556). The obligation of a corporation for the contracts of

a promoter must rest upon a ratification by the company. (Seacoast R.

B. Co. V. Wood, 65 E. 530).

6. Assent to fraudulent transaction.

JSTeither a corporation, nor a shareholder on its behalf, can complain

of a fraudulent transaction to which all the stockholdtTs assented with

true knowledge of the facts; but this principle is inapplicable unless

the assent was that of the real parties in interest. {Arnold v. Searing,

73 E. 262).

7. Promoters' liability joint and several.

The general rule that a party seeking relief in the courts may choose

his own forum in any jurisdiction where the defendant may be found,

applies to corporations as well as to natural persons. Thus, wdiere a

secret profit was acquired jointly by two promoters, the corporation

may hold them liable jointly and severally, and recover the entire

secret profit from either promoter, the other being without the juris-

diction, and if by the law of New Jersey there could not be a recovery

of the entire secret profit from one of several joint promoters, if the

action was brought in this state, the corporation may bring action in the

home jurisdiction of one of the promoters (if such jurisdiction be

without the state of New Jersey) for the entire loss. (Bigeloiu v. Old

Dominion Copper Co., 71 Atl. 153).

8. Incorporators who procure the organization of a corporation for

fraudulent purposes or unlawful objects, are guilty of a misdemeanor.

(See supplement to "An Act for the punishment of Crimes," P. L. 1905,

chap. 257).

II. Number of Incorporators Necessary.

(See Procedure in Organizing, &c.).

HI. Eights and Liabilities of Stockholders.

1. Subscribers for stock are regarded as stockholders and neither

certificates of stock, nor payment of the par value of the shares in
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full, are necessary to confer the rights and privileges of stockholders

in the organization and management of the company. (Am. Pig Iron

Storage Co. v. Assessors, 56 L. 389).

2. Rights and liabilities specifically conferred.

Several sections of the General Corporation Act specifically confer

rights and impose liabilities upon stockholders.

3. Consent to dissolution.

Under section 31 consent of two-thirds in interest of all the stock-

holders is required in voluntary dissolution proceedings.

4. Consent to consolidation.
,

Under section 105 two-thirds in interest of all the stocldiolders of

each of the merging corporations must vote in favor of consolidation

or merger in order to make such action possible.

5. Right to stock certificate and transfer of same.

Section 19 entitles every stockholder to a certificate, certifying the

number of shares owned by him. Stockholders complying with all the

terms of subscription may compel the corporation to give them certifi-

cates (Am. Pig Iron Storage Co. v. Assessors, 56 L. 389), and the

transfer of stock on the books of the corporation may also be compelled.

(Reilly V. Ahsecon Land Co., 71 Atl. 248).

6. Right to inspect books.

Section 33 gives the stockholder the right to inspect the books of the

corporation; this right may be enforced by mandamus. (Bruning v.

Hoboken. Printing & Puh. Co., 67 L. 119; Fuller v. Hollander Co.,

61 E. 648; Rosenfeld v. Einstein, 46 L. 479). This right of inspection

of corporate books, however, in its enforcement by writ of mandamus,
is within the discretion of the court. (O'Hara v. Nat'l Biscuit Co.,

69 L. 198).

7. Right to vote.

A stockholder's right to vote is provided for in sections 17 and 36,

and his right to vote by proxy is given under section 17.

8. Right to make by-laws.

The power to make by-laws is reserved to stockholders by section 11,

and the choice of directors by section 12.

9. Consent to conversion of stock.

Conversion of preferred stock into bonds must be sanctioned by two-

thirds in interest of each class of stockholders. (P. L. 1902, ch. 58,

p. 217). (Sec. 149).
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10. Consent to amendments.

Under section 27, amendments and changes after organization cannot

be made unless two-thirds in interest of each class of stockholders

consent.

11. Right to contest election.

A stockholder may apply to the Supreme Court if aggrieved by an

election of the corporation, for an investigation of such election,

(Sec. 42).

12. Right to call meeting.

Three or more stockholders may call a meeting of the stockliolders,

when for any reason a legal meeting of the stockholders cannot other-

wise be called. (Sec. 46).

13. Right to reserve a fixed sum as working capital is given the

stockholders under section 47.

14. Right to injunction and receiver.

By section 65 it is provided, that any stocMiolder, upon the insolvency

of the corporation, may apply to the Court of Chancery for an injunc-

tion and the appointment of a receiver.

15. Right to recover for payment of company's debts.

(Sec. 93).

16. Right to appraisal of stock.

Section 108 and Supplement of April 10th. 1902 (P. L. 1902, p. 700),
(Sec. 108^), give a dissenting stockholder, upon merger of two or more
corporations, the right to have his stock appraised.

17. Lost certificates.

Sections 111, 112 and 113, provide for the issue of new certificates to

stockholders for certificates lost or destroyed.

18. Consent to lease.

In order to lease its property and franchises, a corporation must first

obtain the consent of two-thii-ds in interest of the stockholders. (P. L.

1899, p. 334).

19. These rights or powers of stockholders may be limited by pro-
vision in the certificate of incorporation.

(Sec. 8, sub-division 7).

20. As to the modification of the rights of stockholders.

(See "Powers Limited by Repeal"'' under "Powers").
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21. Eight to subscribe for new stock.

In Way v. Am. Grease Co., 60 E. 263, it was held, that where stock

is increased, the original stockholders are entitled to subscribe for such

increase in proportion to their holdings, before such issue is offered to

strangers; and Wall v. Utah Copper Co., 70 E. 17, held an issue of

bonds convertible into new stock illegal, for the reason that it deprived

stockholders of the right to participate in such new issue.

22. As to the right of individual stockholders to sue on behalf of

the corporation.

(See Silk Mfg. Co. v. Campbell, 27 L. 539; Knoop v. Bohmrich, 49

E. 82; Aff'd 50 Id. 485; Ackerman v. Halsey, 37 E. 356; Ali'd 38 Id.

501; Groel v. United Electric Co. of N. J., 70 E. 616).

23. As to stockholders' right to equitable relief where the question

of internal management of the corporation is involved; (see Benedict

V. Columhus Cons. Co., 49 E. 23; Elkins v. Camden & Atl. R. R. Co.,

36 E. 241; Park v. Grant Locomotive Works, 40 E. 114; Aff'd 45 E. 244).

24. Stockholders are liable until their subscriptions are fully paid.

(Sec. 21). (See Capital Stock and Dividends).

25. Stock for property purchased.

As to the liability of stockholders where stock has been issued for

property purchased at an excessive valuation, (see See v. Heppenheim^er,
69 E. 36; Boston Nat'l Bank v. Am. Brick & Tile Co., 70 E. 732';

Johnson v. Tennessee Oil, &c., Co., 74 E. 32; Honsyman v. Haughey,
m Atl. 582).

26. Creditors' remedy.

Stockholders' liability cannot be enforced by creditoi-s, until all

remedies against the corporation have been exhausted, and then only

in a proceeding in equity; this proceeding must be by general
creditors' bill. (Bickley v. Schlag, 46 E. 533, citing Wetherhee v. Baker,

35 E. 501). In the absence of statutory provision, maKing shareholders

liable in case of failure to comply with the requirements of a charter,

or vpith the requirements of the act under which a company is incor-

porated, persons who have contracted with a de facto corporation as a

corporation, cannot deny its existence in order to charge its stock-

holders individually as partners. (Stout v. Zulick, 48 L. 599).

27. Preferred stockholders are liable for unpaid installments up to
the par value of the stock.

(See Kirkpatrick v. Am., Alkali Co., 140 Eed. 186).

28. Holders of bonus stock are liable on it to creditors.

(Hehherd v. Southwestern Cattle Co., 55 E. 18).

9
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29. Stockholders who have not paid up their stock in full, cannot

maintain an action to compel other stockholders to pay up unpaid stocky

iSivm V. Mutual Match Co., 72 E. 577).

30. Stockholders are liable to repay dividends paid unlawfully out

of capital.

(Williams v. Boice, 38 E. 364; Mills v. Hendershot, 70 E. 258).

31. Liability upon decrease of stock.

Under section 29, decrease of stock in the manner provided for by
statute does not release the stockholder whose shares have not been fully

paid, from liability for debts of the corporation contracted before such
decrease.

32. Non-resident stockholders.

In a suit by the receiver of an insolvent corporation, to recover on
stockholders' liability for unpaid stock, those stockholders who are sol-

vent and within the jurisdiction of the court, can properly be charged

with the entire burden, regardless of the liability of others, and they

in turn are entitled to recover contribution from the others, but if,

in such a suit, the non-resident stockholders appear and litigate the

question of their liability, they thereby submit themselves to the juris-

diction of the court, and are subject to a decree, though recourse to the
courts of the state of their residence may be required in order to enforce

same. (See v. Heppenheimer, 69 E. 36).

S3. Liabilities created by statutes of other states not to be enforced
in this state.

By supplement of March 30th, 1897 (P. L. 1897, p. 124), personal

liability created by statutes of any other state or foreign country cannot

be enforced against a stockholder of a domestic corporation in any of

the courts of this state, and no action can be miaintained in any court

of law in New Jersey against a stockholder of any domestic or foreign

corporation by, or on behalf of any creditor, to enforce any statutory
personal liability created by the laws of any other state or foreign

country, and no pending or future action to enforce any such statutory

personal liability can be maintained in any court in this state, other

than in the nature of an equitable accounting for the benefit of all

parties interested, to which such corporation and its legal

representatives, if any, and all of its creditors and stockholders shall

be necessary parties. (See Johnson v. Tennessee Oil, &c., Co., 74 E.

32; Derrichson v. Smith, 27 L. 166).

34. Contracts for stockholders' benefit.

Where a X)erson purchases real estate from a corporation and agrees

and promises to pay, in consideration therefor, all the debts of the

corporation and to the stockholders, the par value of their stock; when
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the deed is accepted by said purchaser, he becomes liable to each stock-

holder to pay the value of his stock under P. L. 1903, p. 537, sec. 28,

and a stockholder may maintain an action upon such contract under

this section. (JFleming v. Reed, 77 L. 563).

lY. Number of Directors and Their Duties.

1. There shall be at least three directors who must be shareholders

of the corporation.

They must be chosen annually by the stockholders, unless by provi-

sion in the charter they are to be classified with respect to the time

they shall hold office. (Sec. 12). (See "Election of Directors'' under

"Procedure in Organizing." &c.).

2. "The business of every corporation shall be managed by its

directors,"

(Sec. 12).

3. Limitation of powers.

One of the powers given to corporations under section 1 is to make
by-laws, fijxing and altering the number of its directors and providing

for the management of its property and the regulation of its affairs,

and under the provisions of section 8 it may, in the certificate of in-

corporation create, definite, limit and regulate the powers of the directors.

It is possible, under the above sections, for the stockholders to largely

control the management of the corporation by limiting the power of

the directors. However, there must be some executive head and the

board of directors is the legal executive, recognized as such by the
statute; resolutions of stockholders can only be considered as advisory
and as giving their consent, and have only the effect of empowering
the directors to act. (JPlacquemines Tropical Fruit Co. v. Buck, 52

E. 219).

4. "Individual stockholders cannot question, in judicial proceed-

ings, corporate acts of directors, if the same are within the powers
of the corporation, and in furtherance of its purposes, are not unlawful
or against good morals, and are done in good faith and in the exercise
of an honest judgment." (Berger v. U. 8. Steel Corp., 63 E. 809-829).
The internal affairs of the corporation, the policy of its management,
and the lawful appropriation of its corporate funds to advance cor-

porate interests, are left solely to the honest decision of the directors

if their powers are without limitation and free from restraint. (Filer-

man v. Chicago Junction Railways, £c.. Co., -19 E. 217, citing ParJc

V. Grant Locomotive Works, 40 E. 114; Aff'd 45 Id. 244; and Elhins v.

Camden £• Atl. R. R. Co., 37 E. 273). (See also Benedict v. Columbus
Cons. Co.. 49 E. 23; Fdi^on v. Fdison United Phonograph Co., 52 E.
620).
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5. What are the duties of directors with respect to the corporation

and its stockholders and creditors?

As a general rule, the directors are only required, in the manage-
ment of corporate affairs, to keep within the limit of its powers and to

exercise good faith and honesty. They only undertake, by virtue of

their assumption of the duties incumbent on them, to perform those

duties according to the best of their judgment, and with reasonable

diligence, and a mere error of judgment will not subject them to per-

sonal liability for its consecjuences. They are personally only bound,

in the management of the affairs of the corporation, to use reasonable

diligence and prudence, such as men usually exercise in the management
of their own affairs of a similar nature. But they are personally liable

if they suffer the corporate funds or property to be wasted by gross

negligence and inattention to the duties of their trust. For such a

wrong, there is a remedy in equity. For any wilful breach of their

trust or misapplication of the corporate funds, or for any gross neglect

of, or inattention to, their official duties, directors are liable in a court

of equity. The liability is to the corporation in the first instance,

where the corporation is capable of acting; but if it refuses to do so,

then a person aggrieved may bring the suit. If the corporation be

insolvent, and its affairs in the hands of a receiver, he may maintain the

litigation. If he refuses or is himself involved, a person aggrieved

may sue. (AcJcerman v. Halsey, 37 E. 3.56; Aff'd 38 E. 601). (See also

Oonway v. Halsey, 44 L. 462; Williams v. McKay, 40 E. 189). It is

the duty of the directors to manage the affairs of the corporation. They
cannot by contract abdicate their duty of management and turn it over

to an alien body. This is in direct violation of the words and meaning
of section 12. (Atty. Gen. v. Firemen's Ins. Co., 74 E. 372),

6. Contracts benefitting directors.

It is firmly established law in this state that directors cannot law-

fully enter into a contract, in the benefit of which even one of their

number participates, without the knowledge and consent of the stock-

holders. (Hodge v. U. S. Steel Corp., 64 E. 807). (See also Staafs

V. Bergen, 17 E. 554; Winans v. Crane, 36 L. 394; Stroud v. Consumers
Water Co., 56 L. 422; Gardner v. Butler. 30 E. 702; Guild v. Parker,

43 L, 430; Stewart v. Lehigh Valley R. R. Co., 38 L. 505; Traction

Co. V. Bd. of WorJcs. 56 L. 431; Booth v. Land Filling Co., 68 E. 536;
Elkins V. Camden <& Ail. R. R. Co.. 36 E. 467; Bai-ry v. Moeller, 68 E.

483).

7. Ofiicers are liable to refund excessive salaries, as being misappro-

priation of the assets, so far as necessary for the payment of debts.

{Mills V. Hendershot, 70 E. 258; Hayes v. Pierson, 65 E. 353; Davis
V. Thomas & Davis Co., 63 E. 572; Porch v. Agnew. 70 E. 328; Lillard

V. Oil, &c., Co., 70 E. 197).
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8. Directors as trustees.

While a director of a corporation is not, strictly speaking, a trustee,

still the duties which he is required to perform for his corporation are

similar to the duties of a trustee, and his relation to the corporation

essentially that of a trustee. (See Man- v. Marr, 72 E. 797; Marr v.

Man; 73 E. 6i3; Raleigh v. Fitzpatrich, 43 E. 501).

9. Promotion of other corporations.

A contract by directors of a corporation to promote the formation

of a corix)ration in another state, for the furtherance of the interests of

their company and to take a majority of its stock was, in Buhino v.

Pressed Steel Car Co., 53 Atl. 1050, held not to be ultra vires.

10. A person who is a director in each of two companies who are

contracting with each other, is incapacitated from taking part in

settling the terras of a contract afFectino' both companies. {Met. Tel.

Co. V. Bern. Tel. Co., 44 E. 568).

11. Delegation of authority.

The above case also decides that the rule that directors may not dele-

gate authority has been measurably relaxed since incorporated com-
panies for business purposes have become so common, and that current

and ordinary business may be delegated to a committee or committees.

(See also Burlington v. Dennison, 42 L. 165; Millville Fire his. Co. v.

Mechanics' Building Ass'n, 43 L. 652).

A director of a corporation has no authority, as director, to act for

the corporation except in his place as a member of the board of direc-

tors. {Clement v. Young-McShea Amusement Co., 70 E. 677; Titus

V. Cairo £ Fulton R. B. Co., 37 L. 98: Demarest v. Spiral Tube Co.,

71 L. 14).

12. Majority may act.

When power is given to be exercised by several directors, in the

absence of a rule requiring the concurrence of a definite number,
a majority of a quorum duly convened may act. (Met. Tel. Co. r

Bom. Tel. Co., 44 E. 568; Wells v. Rahwaij White Ruhher Co., 19 E.

402; Cadmus v. Farr, 47 L. 208; Barnert v. Paterson, 48 L. 395).

13. Misrepresentation by directors.

That directors of a -corporation, who by wilful misrepresent-ation

induce a person to take stock in the corporation, are personally liable,

(see Vreeland v. N. J. Stone Co., 29 E. 183; Affd Id. 651).

14. Directors of a corporation cannot speculate with the funds or
credit of the company and appropriate to themselves the profits of

such speculation. Even if they are only persons interested as stock-

holders, still they have no right to do so, for such transactions are op-

posed to the policy of the law, and cannot, in any manner, be countenanc-
ed by a coiirt of equity. {Redmond v. Dicherson, 9 E. 507). The prop-
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erty of a corporation is by equity regarded as a fund held in trust for

the payment of the corporation's debts, and if others than bona fide

creditors of the corporation or purchasers possess themselves of it, they

take it charged with this trust which a court of equity will enforce

against them. {Nat'l Trust Co. v. MUler, 33 E. 165).

15. Must call meeting upon insolvency.

It is the duty of the directors, upon the corporation becoming insol-

vent, to call a meeting of the stockholders and exhibit to them a full,

fair and true account of the situation of the affairs of the corporation.

(See. Sec. 63).

16. Must not convey property upon insolvency.

By section 64 it is provid'ed that "Whenever any corporation shall

become insolvent or shall suspend its ordinary business for want of

funds to carry on the same, neither the directors nor any officer or agent

of the corporation shall sell, convey, assign or transfer any of its

estate, effects, choses in action, goods, chattels, rights or credits, lands

or tenements; nor shall they, or either of them, make any svich sale,

conveyance, assigiiment or transfer in contemplation of insolvency,

and every such sale, conveyance, assignment or transfer shall be utterly

null and void as against creditors; provided, that a bona fide purchase
for a valuable consideration, before the corporation shall have actually

suspended its ordinary business, by any person without notice of such
insolvency or of the sale being madb in contemplation of insolvency,

shall not be invalidated or impeached."

17. Directors trustees upon insolvency.

When a corporation becomes insolvent its directors become trustees

for the creditors, over whose claims they can obtain no personal pref-

erence. {Savage v. Miller, 56 E. 432).

18. Remedies against officers.

As to the enforcement of statutory liability, where directors are made
specifically liable by the provisions of the General Corporation Act
for the payment of the debts of the company, see sections 92 and 94.

As to the remedy of the director who pays corporate debts for which
he is made liable by the provisions of the act, see section 93.

OEFICERS AND AGENTS.

V. Election and Appointment Of.

1. The power to appoint officers and agents is included in the
general powers conferred under section 1. This power is ordinarily in
the directors, but may be delegated. It is customary to provide for the

annointment of officers and agents in the by-laws of the corporation.
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2. Every corporation organized under the General Corporation Act

shall have a president, secretary and treasurer.

(Sec. 13). These officers may be chosen either by the directors or

stockholders as the by-laws may direct.

3. The president must be chosen from among the directors.

(Sec. 13).

4. Other officers, agents and factors may he had by the corporation

who shall be chosen in such manner as the by-laws prescribe. (Sec. 1-1).

5. Directors must be shareholders and must be chosen annually

by the stockholders. (Sec. 12). (See also Sec. 39).

6. Elections for directors must be by ballot unless otherwise ex-

pressly provided for in the certificate of incorporation. (Sec. 34).

7. Directors must qualify.

A person declining to accept the office of director of a corporation

and declining to perform any duties thereof, cannot be regarded as

a director simply because he was nominated and elected. (Whittaker v,

Amwell Nat'l Banh, 52 E. 400).

8. Effect of election held at separate polls.

If, at the time and place appointed for an election of directors, the

stockholders of a corporation assemble in two bodies and cast their

ballots at separate polls, the court, in ascertaining the result of the

election under the Corporation Act, may consider the ballots cast at

both polls. (In re Cedar Grove Cemetery Co., 61 L. 422).

9. Determining validity of elections.

(See Sec. 42).

VI. De Facto Officers and Agents. .

1. Definition.

A de facto officer is one who has the reputation of being the officer

he assumes to be, and yet is not a good officer in point of law. K
officers selected are ineligible, or are elected irregularly or illegally,

but are allowed by the proprietors of the corporation to take control of
its property and to exercise its functions and powers, they become
officei's de facto, and as such, may act for and bind the corporation.

2. Effect of acts.

From very earliest times, it has been held, that the acts of de facto
officers arc binding upon the corporation, until they are lawfully ousted;
especially so far as tlieir acts create rights in favor of third persons.
(Mechanics Nat'l Banh of Neioarl v. Burnet Mfg. Co.. 32 E. 236;
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Doremus v. Dutch Reformed Church, 3 E. 332; Hachensack Water

Co. V. De Kay, 36 E. 548; 8avage v. Ball, 17 E. 142).

3. Ratification of acts.

In Brah7i v. J. C. Forge Co., 38 L.. 74, the court said: "If the con-

tract was without authority, and the company subsequently adopted it,

the tenant cannot, after receiving the benefit of it, repudiate it. So

long as the company is willing to recognize the validity of the agent's

act, it is incompetent for the tenant to controvert it."

4. Estoppel to deny authority.

In Kuser v. Wright, 52 E. 825, it was held that the company is

estopped from denying the authority of one who is, de facto, a director,

and in that capacity authorized to represent it. (See also Collier v.

Consolidated Lighting Co., 70 L. 313).

5. A de facto officers himself can acquire no rights by his acts.

{Green v. Kleinhans, 14 L. 473-477). (See also Johnson v. Jones,

23 E. 216).

VII. Estoppel To Deny Appointment or Agency.

"If an unauthorized act is done on behalf of a corporation, although

the corporation may not be bound by the act as done, yet, if the cor-

poration or that corporate authority which would have been competent
originally to do the act, knowingly ratifies it or accepts the benefit of

it, or if all the persons having a right to object to the act knowingly
acquiesce in it, the act will be as binding on the corporation as if it

had been originally authorized. This proposition is but an application

of the doctrine of the law of agency, that when a person ratifies the

unauthorized act of another who has purported to act on his behalf,

the legal effect of the act will be the same as if it had been authorized

before it was done." (Taylor Private Corp., Sec. 211).

VIII. Tenure of Office.

1. The president, secretary and treasurer shall hold oifice until
others are qualified and chosen in their stead. (Sec. 13).

2. Other officers, agents and factors as shall be chosen, shall hold
oillce for such terms as the by-laws may prescribe. (Sec. 14).

3. Directors shall be chosen annually, and shall hold ofiice for one
year and until others are chosen and qualified in their stead; unless there

be provision in the certificate of incorporation classifying directors in

respect to the time for which they shall severally hold ofiice. If directors

be so classified, the several classes are to be elected for different terms;
no class shall be elected for a shorter period than one year or for a
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longer period than five years and the term of at least one class shall

expire each year. (Sec. 12).

4. Effect on tenure of failure to file annual report.

The failure of a corporation to file, in the office of the secretary of

state, in a given year, a statement containing the names and addresses

of the directors who were required to be elected that year, raises the

presumption that no election was held during that year, and that the

directors whose names appear on the statement last filed in the office

of the secretary of state have held over, and still remain in office.

(Appleton V. Am. Malting Co., 65 E, 375).

IX. Disqualification.

1. Refusal to file annual report.

Directors who wilfully refuse to comply with the provisions of section

43 as to the filing of the annual report of the corporation, are ineligible

for election or appointment to any office in the company at the tiiao

appointed for the net election, and for a period of one year thereafter.

(Sec. 43).

2. Directors who cease to be stockholders shall cease to be direc-

tors. (Sec. 39).

3. Acting as judge, inspector or clerk of election.

If a person, who is a candidate for director, shall act as judge, in-

spector or clerk of any election for director, and be elected, his election

is void. (Sec. 35). This section does not apply to first election ol

directors.

4. Neglect or refusal of the directors to produce tne stock and
transfer ?iOoks and the alphabetical list required by section 33, at any
election, renders such directors ineligible to any office at such election.

(Sfc. 33).

5. Reincorporation by mistake.

In Miller v. English, 21 L. 317, the officers of a corporation supposed

the original corporate papers and record thereof had been lost, and
under this mistaken belief they participated in a re-incorporation of

the corporation for the purpose of perpetuating the original corpora-

tion. Held, that they did not thereby forfeit their rights as officers of

the original corporation.

6. Bankruptcy of director.

In Wright v. First Nat'l Bank, 52 E. 392, it was held that a director

vv-ho goes into bankruptcy and flees from the state, ceases to be a director.

This case was reversed in Euser v. \Yright, Id. 825, but on other

grounds.
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X. Eemoval.

1. Causes for.

Lord Mansfield, in Rex v. Richardson; 1 Burr 539, considered tlaat

there were three causes for the amotion of a corporate officer : (1) The

commission of such offenses as would render the officer unfit to hold

the office; (2) The doing of such acts as would be in violation of his

oath and duty; (3) The committing of such an offense as would be in

violation of the officer's duty and render him liable to indictment.

(See also Ang. & Ames Corp., 246, &c.).

2. The statute recognizes a power of removal.

(Sec. 16) and such power is indeea inherent.

3. If there be a fixed term of ofice, removal must be for cause,

but otherwase, unless limited by statute or by-law, the power to remove
ministerial officers is absolute in the body that elects, subject only to

a right of action if there be a breach of contract of employment. The
president of a corporation has no securer tenure than any other minis-

terial officer. {In re Griffing Iron Co., 63 L. 168; Aff'd Id. 357). An
amendment to the by-laws giving express power of removal was judici-

ally upheld in Weinhurgh v. Union, &c., Adv. Co., 55 E. 640.

4. The provisions of section 15 are inapplicable to a directorship
newly created.

The filling up of a board, whose membership is enlarged, seems to

be left to the creating body, i. e., the stockholders. {In re Oriffing Iron
Co., supra). (See. also Welsh v. Passaic Hospital, 59 L. 142).

5. Certiorari is not the proper xemedy to review either a resolution

of a private corporation removing its president from office, or proceed-

ings to reinstate or re-elect directors who had resigned, in a case where
mandamus or quo warranto are available remedies. (Overman v. Manley
Drtve Co., 71 Atl. 1125). (See also Thompson Corp., Sec. 825; Cook
Corp., See. 617).

XL Resignation,

1. Form of.

Unless there be some provision to the contrary in the charter or

by-laws, a director or other officer of a corporation can resign, either

orally or in writing at any time.

2. A written resignation takes effect upon delivery to the president;

acceptance by the board is not necessary. (Fearing v. Glenn, 73 Fed.
116; Internat'l Banl v. Faber, 86 Fed, 443).
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3. Filling of vacancy.

Upon the resignation of any director, or the president, secretary or

treasurer, the vacancy thereby created shall be filled in the manner

provided for in the by-laws; in the absence of such provision, such

vacancy shall be filled by tbe board of directors. (Sec. 15).

XII. Election or Appointment of Successors.

The provisions of section 15 do not apply to the filling up of a

board of directors whose membership is enlarged by a vote of the

stockholders. Such ofiices shall be filled by the stockholders at a special

meeting subsequently called for that pui-pose. (In re G-riffing Iron

WorTcs, 63 L. 168; Aff'd Id. 357).

XIII. Authority and Functions.

1. How conferred.

The authority of ofiicers to act for the corporation is conferred either

by the charter or delegated by the directors or managers, in whom, as

the representatives of the corporation, the control of its business and
property is vested. The powers of the officers of a corporation over its

business and property are strictly the powers of agents. (Fifth Ward
Savings Bank v. First Nat'l Bank, 48 L. 513).

2. The president is the chief executive officer of a corporation,

and by virtue of his office, has authority to perform all acts of an
ordinary nature which, by usage or necessity, are incident to his office,

and may bind the corporation by contracts in the usual course of

business.

3. His authority to act may be enlarged beyond those powers which
are inherent in his office, but those are cases where his agency has

arisen from the assent of the directors, presumed from their consent

find acquiescence in permitting the officer to assume the direction and
c<:)ntrol of the business of the company.

4. Where the act is extraordinary in its nature, the president must
have express authority.

5. Specific examples.

In Stokes V. N. J. Pottery Co., 46 L. 237, the court; admitted the

right of the president to borrow money and secure the debt in the

usual way; but held that the power to contract the debt did not carry

with it the power to encumber the company's property by a mortgage
or a judgment confessed as a security for its repayment. Likewise in

Titu.s V. Cairo & Fulton R. R. Co., 37 L. 98, it was held that the presi-

dent of a corporation could not execute a power of attorney authorizing

a sale of bonds, without the authority of the board of directors. Held
also, in Leggett v. N. J. Banking Co.. 1 E. 541, that a mortgage executed
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by the president and cashier of a corporation under the corporate seal,

without the authority of the board of directors, is not valid. (See

also Bennett v. Kean, 59 E. 634). Neither has the president power,

by virtue of the office, to execute a cognovit. {Raub v. Blairstown

Creamery Ass'n, 56 L. 262). A resolution of a d'e facto board of direc-

tors cannot bei annulled by the president alone. {Collier v. Consoli-

dated B., (&c., Co., 70 L. 313). Nor has ne implied power to award
sub-contracts on construction work for which his company has the main
contract. {Murphy v. Cane Inc., 76 Atl. 323). He has no power by
virtue of his office to alter the provisions of a formal agreement under
seal, entered into by the corporation itself. ( Mausert v. Feigenspan,
68 E. 671). (See also Minshull v. N. J. Terminal B. Co., 71 Atl. 663).-

Where a person is both president and treasurer and the owner of

nearly all the stock of a corporation, he is nevertheless not authorized

to bind the corporation by a contract to pay a commission for the

sale of his own stock. {Demare&t v. Spiral Biveted Tube Co., 71 L. 14).

The general authority of the president of a corporation warrants him
in collecting outstanding accounts and in selling the accounts for

their face value. (Cogan v. Conover Mfg. Co., 69 E. 816).

6. As to when the president's agency is a question of fact for
the jury.

(See Loh v. Broadway Bealty Co., 77 L. 112).

7. Functions of president stipulated by statute.

Some of the functions which the president must perform are expressly

stipulated in the General Corporation Act. He must sign the certificate

upon payment of capital (Sec. 25), and he must also sign the annual
report to the secretary of state. (Sec. 43). Either he or a vice-president
must sign the stock certificates. (Sec. 19).

8. Vice-president.

In Am. Soda Fountain Go. v. Stolzenhach, 75 L. 721, the authority
of the vice-president is considered in an opinion by Dill, J. (See also

Earle v. Nat'l Metallurgic Co., 76 Atl. 555).

9. Secretary.

Every corporation must have a secretary, who must be sworn to the
faithful discharge of his duty, and who must record all the votes of
the corporation and directors in a book to be kept for that purpose,
and perform such other duties as shall be assigned to him. (Sec. 13).

He is not required to be a director of the corporation. As to the
secretary's duties with reference to the corporation minutes (see Wells
V. Rahway Buhher Co., 19 E. 402). As to his power to bind the com-
pany by his act (see Harris v. Congress Hall Hotel Co., 70 Atl. 330;
Curry V. Congress Hall Hotel Co., 73 Atl. 124; Voorhees v. Nixon,
72 E. 791). (See also No. Pa. Iron Co. v. Boyce, 71 L. 434; Newark &
N. Y. B. B. Co. V. Goll, 32 L. 285).
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10. Treasurer.

Section 13 directs that the corporation shall have a treasurer, who,

if required by the by-laws, shall give bond for the faithful discharge

of his duties.

11. Scope of duties.

Unless specifically authorized, the treasurer's duties and authority

are limited to those acts which come within the usual scope of his

office; e. g., he is not virtute officii invested with the power of bor-

rowing money and pledging the corporate securities as collateral. (Fifth

Ward Savings Bank v. First Nat'l Bank, 48 L. 513). Nor is he, in the

absence of any authority delegated to him by the directors, authorized

to endorse the company's note for discount or sale. (Blake v. Dom.
Mfg. Co., 64 E. 480). The treasurer of a corporation is not chargeable

with interest on the funds of the company in his hands, unless it be

shown that he used them for his own purposes, or that he used them
or ought to have used them, in such a way as to earn interest. Where
the treasurer, with the corporation's consent, deposits its funds in a

bank to his credit as treasurer, he is entitled to allowance, for so much
of the deposit as was lost by the failure of the bank, in accounting

with the company. (Laurel Springs Land Go. v. Fotugeray, 57 E. 318).

(See also De Jonge v. Woodport Hotel, &c., Co., 77 L. 233).

12. As to directors.

(See Number of Directors and Their Duties).

XIV. Eights, Duties and Liabilities as to Corporation and Its

Members.

1. Stockholders' right to share in dividends is provided for in sec-

tion 17. (See Capital Stock and Div^idends).

2. Compensation of officers.

The power to compensate officers and agents is given under section 1.

Compensation, however, must be reasonable. The question of reason-

ableness of compensation for services, depends upon what the services

of a competent person in the position were reasonably worth, and a

court of equity has power to review the question of the reasonableness

of salaries to corporate officers, though fixed by the stockholders, especi-

ally where the salary was fixed by the vote of a majority stockholder

for his own benefit. (Lillard v. Oil, &c., Co., 70 E. 197).

3. Services must he commensurate with compensation.

In Davis v. Thomas & Davis Co., 63 E. 572, three director of a wall

paper corporation voted themselves salaries of $5,000 a year each, as

president, vice-president and secretary, resi)ectively ; held, on review

of the evidence, that the services were not sufficient to justify the

$5,000 salaries.
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4. Compensation of directors who are also employes.

If directors of a corporation are employed in the business of the

corporation and agree to pay themselves a stipulated sum, the agree-

ment is void, and no recovery can be based upon such a contract, but

for such service as they render, they may recover upon a quantum

meruit. {_Porch v. Agnew Co., 70 E. 328; Aff'd 71 Id. 305; Gardner

V. Butler, 30 E. 702). (See also Mitchell v. United Box Board &
Paper Co., 72 E. 580).

5. Compensation of incorporators.

An agreement between the incorporators of a company, that in con-

sideration of their respective services to each other and the company,

and in consideration of one dollar paid by each to the other of them,

so much of the company's stock as was left after paying with it for

c(!rtain patent rights and property acquired by the company, should

be divided between them, does not preclude a recovery for services

rendered by any of the parties to the agreement, as employes of the

company. (Wilthank v. Automatic Amusement Co., 69 L." 236).

6. Liability to receiver for excessive compensation.

Where an officer receives an excessive salary, h© is liable to the re-

ceiver of the corporation for the amount in excess. {Mills v. Hender-

shot, 70 E. 258).

7. As to the rights of members and officers of a corporation who
are also creditors.

(See Grinnell v. Merchants' Ins. Co., 16 E. 283; Goe v. N. J. Midland
R. Co., 27 E. 110; Id. 31 E. 105).

8. Use of corporate funds in speculation by directors.

The corporate funds, property and securities are the property of the

corporation, and the important trust committed to the directors of s

corporation, is to manage the capital, as well as for the protection of

the public as for the profit of the stockholders; hence they cannot

speculate with the funds or credit of the company and appropriate to

themselves the profit of such speculation. (Redmond v. Diclcerson, 9

E. 507). (See also Trenton Banking Co. v. McKelway, 8 E. 81; Hilles

V. Pnrrish, 14 E. 380; Williams v. Riley, 34 E. 398; Loudenslager v.

Woodbury Heights Land Co., 56 E. 411; Guild v. Parker, 43 L. 430;

Landis v. Sea Isle Hotel Co., 31 Atl. 755).

9. Contracts benefiting directors.

The rule that directors cannot lawfully enter into a contract in the

benefit of which even one of their number participates without the

knowledge and consent of the stockholders, is held to be settled law in

New Jersey in Hodge v. U. S. Steel Corp.. 64 E. 807. (See also Ban-y
V. Moeller, 68 E. 483; Booth v. Land Filling £ Imp. Co.. 68 E. 536;
Mitchell V. United Box Board & Paper Co.. 72 E. 580).
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XV. Liability for Corporate Debts and Acts.

The stockholders of a corporation are liable to pay on each share

the sum necessary to complete the amount of such share, or such pro-

portion of that sum as shall be required, where the whole capital shall

not have been paid in, and that part of the capital which has been

paid in is insufficiectit to pay the debts of the corporation. (Sec. 21).

Lor knowingly making any false certificate or public notice required

by the provisions of the General Corporation Act, all the officers

signing same are jointly and severally liable for all the debts of the

corporation contracted while they were officers or stockholders thereof.

(Sec. 52).

Officers making a loan to any stockholder or other officer, or assent-

ing thereto, are jointly and severally liable to the extent of such loan
and interest, for all debts of the corporation until re-paym€nt of the

sum so loaned. (Sec. 48). Responsibility for debts of the corporation

is placed upon officers who do not file certificates of decrease of capital

stock as required by section 29, and upon officers neglecting or refusing
tO' file certificate upon payment of capital. (See Sec. 26). Also upon
those officers who shall declare dividends out of any funds except as

provided for in section 30.

(Section 58 makes provision as to payment of debts by corporations

dissolving, and section 86 regulates the distribution of the assets of

insolvent companies).
(The liability for corporate acts has been discussed supra in this

chapter).

XVI. Representation of Corporation by Officers and Agents.

(See Officers and Agents).

XVII. Corporations' Agents and Their Duties.

(See Officers and Agents). .

XVIII. Compensation of Directors, Officers and Agents.

(See Rights, Duties and Liabilities as to Corporations and Its
Members).

XIX- Vacancies Among Directors or Officers.

(See Removal and Resignation).

XX. Election of Directors.

(See Procedure in Organizing, &c.).

XXI. Duty of Directors In Case of Insolvency.

(See Insolvency).



CHAPTER IX.

PEEIOD OF EXISTENCE.

I. To Have Succession.

1. Right to succession.

The right of a corporation to have succession under its corporate
name is expressly given under section 1.

2. Perpetual unless limited.

If there be no period of limitation in the charter, corporate existence

is perpetual under the present General Corporation Act. By the Cor-

poration Act of 1875, corporate existence was limited to fifty years,

but corporations formed under that act may extend or make perpetual

their existence by complying with the provisions of section 27 of the

present act.

11. Corporate Existence Begins.

1. Date of filing determines.

Corporate existence begins upon making the certificate of incorpora-
tion and causing the same to be recorded and filed as provided for in
section 9. The persons so associating, their successors and assigns,

shall from the date of such filing, be and constitute a body corporate
by the name set forth in said certificate, subject to dissolution as
elsewhere provided for in the General Corporation Act. (Sec. 10).

2. Distinction between grants made in contemplation of existence
and grants of existence upon condition.

In Stevens v. Merclvantville. 62 L. 167, it was held that an ordinance,
by which a municipality makes a grant to a private corporation, is

void if such corporation was non-e:xistent at the time the ordinance
v/as introduced and passed upon its second reading. In Lalce v. Ocean
City, Id. 160, it was held that a municipality that may lawfully con-
sent to the formation of a private corporation for certain public
purposes, may lawfully condition its consent upon terms protective
of such public interest and. gea-mane to the subject. It was contended
in this case that, under the decision in Stevens v. Merchantville, supra,
in dealing with the unformed company, everything in the ordinance,,
except the mere consent to the formation of the company, was ultra
vires

; but the court said : "The distinction is between contracting with
a person not in existence, and consenting that some person 7nay come

(]44)



Begia'xi:s:g aa^d Extension of Existeis^ce. 145

into existence upon certain conditions or not otherwise." (See also

Bd. of Assessors v. Plainfiekl ^Yate^ Co.^ 67 L. 357).

3. As to special act of creation.

In Union Water Co. v. Kean, 52 E. Ill, it was held that an Act,

March 17th, 1870, entitled "An xlct to incorporate the Union Water
Coiiipany" and declaring that certain persons named, and their succes-

sors, "shall be, and are hereby constituted and declared to be, a body

politic and corporate," created, of itself, a corporation in praesenti, com-

posed of the corporators and commissioners named therein. This case

was reversed Id. 813, but on another point.

4. De facto corporations.

Where it is shown that there is a charter or a law under which
a corporation, with the powers assumed, might lawfully be incorpo-

rated, and there is a colorable compliance with the requirements of

the charter or law and a user of the rights claimed thereunder, the

existence of a corporation de facto is established. {Stout v. ZulicTc,

48 L. 599).

5. Estoppel to deny existence.

A person who enters into a written contract which purports to be

niade with a corporation, is not thereby estopped, in a case Avhere there

is no colorable organization of a de facto corporation, from showing
that the corporate name was a name under which the individuals with

whom he dealt, were trading. (Gottentin v. Meyer^ 76 Atl. 341).

6. Existence admitted in suits unless disputed.

By supplement of April 8th, 1903 (P. L. 1903, p. 490), it is provided

that "In every suit or judicial proceeding in this state, to which a

corporation is a party, the existence of such corporation shall be taken

to be admitted, unless it is put in issue by the pleadings; and in courts

in which the practice is that the defendant need not file a plea, the

existence of such corporation shall be taken to be admitted unless the

party to the suit denying the existence of such corporation shall file

with the court an afiidavit stating that to the best of his or its knowl-

edge and belief, such corporation does not exist."

7. Certificate evidence of existence.

Section 9 provides that the certificate of incorporation, or a copy
thereof duly certified by the secretary of state, shall be evidence in
all courts and places.

III. Extension of Corporate Existence.

1. Corporations organized under this act may extend corporate
existence by complying with the provisions of section 27. (See Amend-
:ME:\Th^ AND Changes).

10 •
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2. "Any corporation, created by special charter, or under a general

la,w, for any objects which are allowed by this act, naiay extend its

corporate existence in the manner prescribed in tlie twenty-seventii

aeetion of this act; provided, tliat if sucli corporation possesses fran-

chi.ses, powers, privileges, immunities or advantages wlaich could not

be obtained under this act, such extension shall not continue, renew or

extend such franchises, powers, privileges, immunities or advantages.,

but the filing of the certificate of extension shall operate as a waiver

and abandonment of such franchises, powers, privileges and advantages."

(Supplement February 2, 1897, P. L. 1897, p. 11).

3. Extension after expiration of existence; exceptions.

By chap. 205, Laws of 1903 (P. L. 1903, p. 391), the corporate exis-

tence of any corporation other than a savings bank, a building and loan

association, an insurance company, a surety company, a railroad com-
pany, a street railroad company, a telegraph company, a telephone

company, a gas company, an electric light company, a turnpike com-

pany, a plank road company, or any company which possesses the right

of condenuiing lands in this state, may be extended, even where its

charter may have expired by limitation of time, within four years

next preceding the date when such corporation shall file the certificate

of extension. There is an orderly procedure to be followed under the

provisions of this act and also explicit instructions as to its con-

struction.

4. For cases on the question of the extension of corporate existence.

(See J. C. V. No^. Jersey 8t. By. Co., 74 L. 774; Cooper Hospital v.

Camden, 68 L. 691; First Pres. Church v. State Bank, 57 L. 27; Aff'd 58
Id. 406; Smith v. Eustwood Wire Mfg. Co., 58 E. 331; Nat'l Lead Co.
V. Dickinson, 70 L. 596; Aff'd 72 Id. 313; Bd. of Assessors v. Morris,
&c.. By. Co., 49 L. 193).

IV. Duration.

1. The certificate of incorporation must set out the period, if any,
limited for the duration of the company.

(Sec. 8).

2. Unless limited by its certificate of incorporation or charter, a
corporation's existence is perpetual.

(Sec. 1).

3. The termination of corporate existence may be brought about
either; by failure to perform statutory conditions; by expiration of
time limited in the charter; by forfeiture; by surrender or voluntary
difisolution. (See Elizahthiown Gas Light Co. v. Green, 46 E. 118).
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4. Existence continues after termination.

"All corporations, whether they expire by their own limitation or be
annulled by the legislature or otherwise dissolved, shall be _ continued
bodies coi-porate for the purpose of prosecuting and defending suits

by or against them, and of enabling them to settle and close their

affairs, to dispose of and convey their property and to divide their

capital, but not for the purpose of continuing the business for whiclj

they were established." (Sec. 53). (See Atty. Gen. v. PlanJc Road
Co.. 65 L. 603; Camp v. Taylor, 19 Atl. 968; Am. Surety Go. v. Great
AYliite Spirit Co., 58 E. 526).



CHAPTER X.

DISSOLUTION.

I. Power to Wind Up and Dissolve.

1. A power which every corporation has.

Section 1, sub-div. 7, provides that every corporation shall have power
to wind up and dissolve itself, or be wound up and dissolved in the

manner provided in the act.

The methods by which a corporation may be wound up and dissolv-

ed are provided for by statute, as will be shown below, where the several

methods are discussed under sub-headings.

2. Failure to elect directors at the designated time shall work no

forfeiture or dissolution of the corporation.

(Sec. 41). (See HohoJcen Bldg. Ass'n v. Martin, 13 E. 427).

3. Dissolution must be actual.

In Zinc Co. v. Franhlinite Co., 13 E. 322, it was held that a mere
agreement to transfer the property and stock of a corporation cannot
affect its legal existence, nor will the actual transfer of all the real

and personal estate of the corporation including the stock itself, ex-

tinguish its charter; and in Sewell v. East Cape May Beach Co., 50

E. 717, it was held that while such disposal of the property as a whole
practically results in winding up the present investment of the cor-

poration, it is not a winding up, in law, of the corporation, which still

continues to exist, with power to use the funds and securities derived
from the sale in any future transactions by it. "A corporation may
exist without exercising its corporate rights; and the mere omission
of a corporation to exercise some of its rights and powers is no cause of

forfeiture of its charter, much less will such an omission work a dis-

solution of the corporation." (Society for Estahlisliing Useful Manu-
factures V. Morris Canal, &c., Co., 30 E. 145; Eoot-note p. 152).

II. Methods of Dissolution.
.

1. The several methods of dissolution are as follows:

(1) By the legislature.

(2) Voluntary dissolution by directors or by unanimous consent of

stockholders.

(3) By surrendering the corporate franchise.

(4) By limitation of the corporate existence.

(148)
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(5) By decree of court,

(a) By insolvency.

(&) By forfeiture for non-user, mis-user, exercise of franchise or

power not granted by law, or violation of charter or

statute.

(c) Violation of Corrupt Practice Act.

(6) For failure to pay State Franchise Tax for two consecutive years.

III. First—Dissolution by the Legislature.

1. Charter may be repealed.

Section 4 provides that "the charter of every corporation, or any
supplement thereto or amendment thereof, shall be subject to alteration,

suspension and repeal, in the discretion of the legislature, and the

legislature may at pleasure dissolve any corporation."

2. The Act itself may be repealed.

Section 5 provides that "this act may be amended or repealed, at the

pleasure of the legislature, and every corporation created under this

act shall be bound by such amendment; but such amendment or repeal

shall not take away or impair any remedy against any such corpora-

tion or its ofScers for any liability which shall have been previously in-

curred."

2. The Act, and all amendments thereof, are part of the charter

of every corporation heretofore or hereafter formed under its provisions,

except so far as the same are inapplicable and inappropriate to the

objects of such corporation. (Sec. 5).

4. Irrepealable charter cannot be granted.

"By the federal constitution (Art. 1, Sec. 10), it is declared that no
state shall pass any law impairing the obligation of contracts. That
an irrepealable contract, within the meaning of this clause, may be

embodied in the charter of a private corporation enacted by a legisla-

ture having power to grant the same, is the necessary result of the

doctrine laid down in the Dartmouth College Case, 4 Wheat. 518. That
such a charter may even contain a contract exempting the property of

the corporation from taxation, and if so granted for a valid considera-

tion moving to the state, and accepted and acted on by the recipient,

may become binding on the state according to its terms, is established

by a line of decisions in the United States Supreme Court, and is, of

course, recognized by this court. Our legislature is now prevented from
granting an irrepealable charter, by force of the constitutional amend-
ment of 1875." {Cooper Hospital v. Camden, 68 L. 691-694, and cases

cited).

5. Assent of stockholders.

In re Newark Library Ass'n, 64 L. 265, an election of directors was
contested on the following grounds. The corporation was incorporated
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by special act of the legislature in 1847, and the charter of the asso-

ciation contained a provision limiting the voting power of shares. It

was contended that this voting right was so far the property of the

shareholder, or an incident of his property, that it could not be des-

troyed under a general statute of April 9th, 1897, which provided that

every stockholder in any library association, whether incorporated by

a general law or special act of the legislature, should at each meeting

of the stockholders, have at least one vote for every share of stock

held by such stockholder. The court held that the statute which on its

enactment, became perhaps only conditionally the law of the associa-

tion (the condition being the assent of all the stockholders), became, on

fulfillment of that condition, the absolute law of the corporation, and

that the assent once given was irrevocable.

6. Legislative right reserved by Act itself.

In 8hiloh Turnpihe Co. v. Bates, 76 Atl. 448, it was held that the

section of the corporation act providing that "the charter of every cor-

poration which shall be thereafter granted by the legislature, shall be

subject to alteration, suspension and repeal, in the discretion of the

legislature," operated as effectively in reserving the rights of alteration,

suspension and repeal, as if it had been inserted in each charter there-

after granted.

7. Legislative reservation does not impair rights of stockholders

inter sese.

The rights reserved in section 4 extend only to the modification or

destruction of rights as between the state and the corporation. The

rights of the stockholders inter sese can in no respect be impaired

except in so far as an impairment may result from an alteration re-

quired by public interest. (Berper v. U. S. Steel Corp., 63 E. 809). -

8. Power may be reserved by general law.

"Charters of private corporations are regarded as executed contracts

between the state and the corporator, and the rule is settled, that, if

the charter does not contain a reservation of power in the legislature

to modify or change the contract, the legislature cannot repeal, impair

or alter such a charter against the consent or without the default, of

the corporation. Subsequent legislation modifying such a charter, where

there is no such reservation, is unauthorized. But where such a pro-

vision is incorporated in the charter, it is clear that it modifies the

grant, and that the subsequent exercise of that reserved power cannot

be regarded as an act within the prohibition of the constitution. And
this ix)wer, the charter being silent upon the subject, may be reserved

by general law existing at the time the charter is granted, which pro-

vides that all charters thei-eafter granted shall be subject to it. The
effect of such a law is the same as if each special charter thereafter

contained its provisions, though the charter contains no such reserva-

tion of power nor any allusion to the general law." {Montclair v. N.
Y. & Greenivood Lalcc Ri/. Co., 45 E. 436-44-3 and cases cited). (See
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also Zahriskie v. HackensacJc & N. Y. Ry. Co., 18 E. 178; Mills v.

Cen. R. R. Co. of N. J., 41 E. 1).

9. Stockholders' rights cannot be abrogated.

A limitation upon the power of tlie corporation which is part of the

contract existing- between the stockholders among' themselves, and be-

tween the stockholders and the corporation itself, cannot be abrogated
or avoided by the corporation or its directors, or by any majority how-
ever large of its stockholders against the objection of a single share.

This is on the ground that such action would violate that provision of

the federal constitution which prohibits the states from passing any laws
which impair the obligations of contracts. (Elnsieiii v. RarHan Woolen
Mills, 74 E. 624). (See also Johnson v. Mutual Guarantee B. & L.

Ass'n, 66 L. 683; Schiuarzwalder v. German Mutual Fire Itis. Co., 59
E. 589).

10. Notice of intention to repeal.

Art. IV, section VII, par. 9 of the Constitution of New Jersey,

provides that "no private, special or local bill shall be passed, unless

public notice of the intention to apply therefor, and of the general
object thereof, shall have been previously given." By a supplement
to "An Act to prescribe the notice 'to be given of applications to the
legislature for laws, when notice is required by the constitution" (P.

L. 1905, p. 17), it is provided "of the intention to apply for the passage
of a bill to repeal the charter of any corporation, or bill to repeal the

charter and dispose of the property of any corporation, the public
notice required by the first section of the act to which this is a supple-

ment, shall be given by publishing the same, in a daily newspaper pub-
lished in Trenton, for at least six consecutive days prior to the intro-

ckiction of such bill, and by serving a copy of the notice upon the presi-

dent or secretary or a director or registered agent of the corporation,
if such officer or agent can be found within this state, and if none of
them can be found, then by personal service of such copy upon them
or one of them out of this state, or by mailing a copy to them or one of
them, directed to the residence or post-office address of such officer or
agent, if known." (See Sec. 146).

IV. Second—Voluntary Dissolution.

1. Judgment of directors.

If at any time, in the judgment of the directors, it is deemed advisable
and most for the benefit of the corporation that it should be dissolved,

dissolution may be effected in accordance with the provisions of section

31, which analyzed is as follows

:

2. Orderly procedure.

A majority of the board of directors shall adopt a resolution to
the effect that dissolution is advisable; this resolution to be adopted
at a meeting of the board held for that purpose upon at least three
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days' notice to each director. Within ten days thereafter, notice of

the adoption of such resolution shall be mailed to each stockholder in

the United States, and also beginning within the said ten days, a like

notice is to be published in a newspaper published in the county

wherein the corporation has its principal office, at least four weeks suc-

cessively, once a week next preceding the time appointed for the same,

of a meeting of the stockholders to be held at the office of the cor-

I>oration, to take action upon the resolution so adopted by the board.

This meeting must be held between ten o'clock in the forenoon and

three o'clock in the afternoon of the day so named, and may be ad-

journed from time to time for not less than eight days at a time by

consent of a majority in interest of the stockholders present. Notice

of such adjourned meeting must be given by advertisement in the

newspaper in which original notice of meeting was published. If at

the meeting, two-thirds in interest of all stockholders consent to such

dissolution, and signify their consent in writing, such consent, together

with a list of the names and residences of the directors and officers,

certified by the president and secretary, or the treasurer, shall be filed

in the office of the secretary of state, who, upon being satisfied by
due proof that the requirements aforesaid have been complied with,

shall issue a certificate that such consent has been filed. The board
of directors shall cause such certificate to be published four weeks
successively, at least once a week, in a newspaper published in the

county where the corporation has its principal office, and then must
file in the office of the secretary of state an affidavit that the cer-

tificate has been so published, whereupon the corporation shall be

dissolved.

3. Unanimous consent of all stockholders.

However, if all the stockholders consent in writing to a dissolution,

no meeting or notice thereof is necessary, but on filing said consent
in the office of the state department, the secretary of state shall forth-

with issue a certificate of dissolution, which must be published as above.

4. Provisions as to winding up.

The sections providing for the winding up of corporations, viz. 53 et

seq. apply to settling up and adjusting of the affairs of a corporation
dissolved under the provisions of section 31.

5. Equity can compel directors to wind up corporation.

"Shareholders in a corporation cannot extinguish its charter or dis-

solve it, and a court of equity cannot dissolve it at their instance.

In the absence of a statutory provision, the franchises can be declared
forfeited and extinguished only at the suit of the state in an appropriate
proceeding at law, ^' * * but where it plainly appears that the
object for which the company was formed is impossible of attainment,
it becomes the duty of the company's agents to put an end to its

operations and wind up its affairs, and should they, even though
supported by a majority of the shareholders, pursue operations which
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must eventually be ruinous, any shareliolder feeling aggrieved would,

upon plain equitable principle, be entitled to the assistance of a court of

equity, and a decree should be made compelling the directors to wind up

the company's business and distribute the assets among those who are

entitled to them, unless they can lawfully be used for other business

purposes allowed by the charter." (Benedict v. Columbus Cons. Co.,

49 E. 23).

6. Directors' duty to call meeting.

Wliere the corporation has been compelled to cease doing business

and apparently nothing remains but to pay its debts, and divide the

residue of its assets among the stockholders, it is the duty of the

directors to call the stockholders together, under section 31. (Streit v.

Citizens' Fire Ins. Co., 29 E. 21).

7. Directors' judgment not subject to review.

There is no power in a court of equity to review the judgment of

the directors who deem dissolution advisable. (Windmuller v. Stan-

dard D. & D. Co., 114 Fed. 491; Windmuller v. Standard D. & D. Co.,

115 Fed. 748).

8. The proceeding prescribed for voluntary dissolution of corpora-
tions is wholly statutory and must be strictly followed.

The various steps are plain and simple. The corporation is not dis-

solved until the final step, viz,: the filing of the afiidavit that the cer-

tificate of the secretary of state has been published as required by law,

has been taken. (Hegeman v. At. Bubher Shoe Co., 73 E. 295). An
arrangement to transfer all the property and franchises, except the fran-

chise of being a corporation, to another corporation, was restrained in

Coler V. Tacoma By. &c., Co., 65 E. 347; the court holding that it was
tantamount to a dissolution within the meaning of the statute, and,

therefore, could be legally carried out only by such proceedings as the

statute prescribed for dissolution.

9. Effect of dissolution on stockholders' rights.

Stockholders at a meeting to determine whether the corporatioii shall

be dissolved, act not as trustees for each other, but individually and may
vote as their own views or their individual interests may dictate ; but

a dissolution may not be used by the majority to commit a fraud on

the minority. Where the motive for dissolution is to terminate rights

given to stockholders by a by-law, such a motive does not make the

proceedings for dissolution a fraud on minority stockholders. That the

proposed dissolution is but a step toward reorganization, does not of

itself make the proceedings fraudulent. (Bilker & Son Co. it. United

Drug Co.. 79 Atl. 1044). (See also Bijur v. Standard D. £ D. Co., 74

E. 546).
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V. Third—Surrender of Corporate Franchise.

Provisions for this metliod of dissolution are contained in section 32.

1. Time of surrender.

This can only be effected in cases where no part of the cai^ital has

been paid in, and the business for which the corporation was organip^ed

has not been begun.

2. Procedure.

In such cases, the incorj)orators may surrender all their corporate

rights and franchises by filing in the office of the secretary of state, a
certificate verified by oath that no part of the capital has been paid and
such business has not been begun.

VI. Fourth—By Limitation of Corporate Existence.

1. Existence perpetual unless limited.

Our present Corporation Act makes corporate existence perpetual

\inless its succession is limited by provision in its charter. (Sec. 1, par.

1). The Corporation Act of 1875 limited corporate existence to fifty

years, but any company formed under the latter act may extend or

make perpetual its existence by complying with the provisions of section

27. (See also P. L. 1903, p. 391).

VII. Fifth—By Decree op Court.

(a) By insolvency.

(See Insolvency).

1. Insolvency of itself does not work a dissolution of the corporation.
(See State v. R. R. Comm'r.s, 41 L. 235; Second Nat'l BanJc v. N. Y.

Silh Mfg. Co.. 5 N. J. L. J. 197; Kirhpatrick v Bd. of Assessors, 57
L. 53).

(b) By forefiture for non-user, mis-user, exercise of franchise or
power not granted by law, or violation of charter or statute.

1. Objects impossible of attainment.

Where it plainly appears that the object for which a company was
formed is impossible of attainment, it becomes the duty of the com-
pany's agents to put an end to its operations and wind up its affairs,

and should they, even though supported by a majority of the share-

holders, pursue operations which must eventually be ruinous, any share-

holder feeling aggrieved will, upon plain eqiiitable principle, be entitled

to the assistance of a court of equity by decree compelling the directors

to wind up the companv's business. (Benedict v. Columhus Oons. Co.,

49 E. 23).
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2. Question of intention.

Where the question of non-user is in controversy, the case of Ravitan

Water Power Co. v. Veghte, 21 E. 463, holds that the question is one of

intention, and that to constitute an abandonment the facts or circum-

stances must clearly indicate such an intention. Non-user is a fact in

determining it, but is not, even though continued for twenty years,

conclusive evidence in itself of an abandonment.

3. Mere failure to elect officers at the time designated does not

work a forfeiture or dissolution.

(Sec. 41). (See Hoholcen- Bldg. Ass'n v. Martin, 13 E. 427). (See

also McNeely v. Woodruff, 13 L. 352).

4. Misfeasance and malfeasance.

The legislature has the power to confer upon a court authority to

declare a charter forfeited for a specified misfeasance or malfeasance.

{Huylar v. Cragin Cattle Co., 40 E. 392-396).

5. Forfeiture for failure to bring books within state.

Section M provides that the Court of Chancery or the Supreme Court,

or any justice thereof, may, "upon proper cause shown," summarily

order any or all of the books of a corporation to be forthwith brought

within this state and kept therein at such place and for such time as

may be designated in such order. Forfeiture of the corporate charter is

the penalty for failure to comply with this order.

The expression "upon proper cause shown" in section 44 means a

cause, the propriety of which is made to appear to the judicial officer

nominated in the section. It is of the essence of the statute that the

determination of the "cause shown" be conxmitted to the determination

of such judicial officer; and for such determination the conclusion

reached by the applicant for the order, from undisclosed facts, is not

a valid substitute. (National Paching Co. v. Garven, 78 Atl. 703).

6. Disposing of all property equivalent to dissolution but charter is

not extinguished thereby.

It was held in Coler v. Tacoma By., tf-c, Co.. 65 E. 347, that the
entering into a contract, by a corporation, to dispose of all its property
and franchises except the franchise of being a corporation, was tanta-

mount to a dissolution and therefore covild be legally carried out only
by such proceedings as the statute prescribed for dissolution. (See also

In re Piihlic Highivay, 22 L. 293; State v. Be Mott. 14 L. 254; State
V. Snedel-er, 30 L. 80). A mere agreement to transfer the property and
stock of a corporation cannot affect its legal existence, nor will the
actual transfer of all the real and personal e?tate of the corporation,
including the stock itself, extinguish its charter. (Zinc Co. v. Franhlin-
ite Co., r^ E. 322). (See also SevelJ v. EaM Cape May Beach Co.,
.=^0 E. 717).
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7. If a corporation is violating its charter or the laws of the state,

it is liable to a proceeding to forfeit its charter.

(PhiUipshurg Elec. Co. v. Phillipshurg, 66 L. 505). (See also Eliza-

lethtoum. Gas Light Co. v. Green, 46 E. 118; Atty. Gen. v. Am. Toh.

Co., 55 E. 352).

8. Failure to carry out a directory provision which forms a part of

the charter, while it might forfeit the charter, does not make the acts

of the company void. (Morris Canal, &c., Co. v. Van Yorst, 21 L. 100).

9. Legality of a corporation cannot he attacked collaterally.

The legality of a corporation which exists under the form of law can

only be impugned by an application for a writ of quo warranto, or by
an information in the nature thereof, instituted by the attorney general.

{^West Jersey R. R. Co. v. Cape May, &c., Co., 34 E. 164). (See also

Nat'l DocJcs Ry. Co. v. Cen. R. R. of N. J., 32 E. Y55; EUzahethtown
Gas Light Co.. v. Green, 46 E. 118). Individuals cannot institute legal

proceedings to establish the invalidity or non-existence of an alleged

corporation; this is a prerogative of tlie state. (Bell v. Penn., &c., R.
Co., 10 N. J. L. J. 336). Forfeiture cannot be taken advantage of or

enforced collaterally or incidentally, or in any other mode than by a

direct proceeding on behalf of the state. (iV^. J. Southern R. R. Co. v.

Comm'rs, 39 L. 28; Terhune v. Potts, 47 L. 218; J. C. Gas Light Co.

V. Consumers' Gas Co.. 40 E. 427). Whether a corporation is acting

illegally is not a question to be determined in a court of equity at the

suit of a stockholder. (Dittman v. Distilling Co., 64 E. 537; Benedict
V. Cohimhus Cons. Co., 49 E. 23). An information in the nature of a

quo warranto for the purpose of dissolving a corporation, or seizing its

franchises, cannot be prosecuted in the name of the state, at the rela-

tion of private persons, though leave be asked of the court. (State v.

Paterson, &c., Co., 21 L. 9).

10. Authority of state.

The state may interpose its authority at any time and comioel an aban-

donment of the act in excess of power, and if need be revoke the

charter of the company for its usurpation. Where the state challenges

the legality of the transaction, the paramount and only question is,

whether it has bestowed upon the company the requisite authority to

engage in it. (Camden & Atl. R. R. Co. v. Mays Landing, &c., R. R.
Co., 48 L. 530).

(c) Violation of Corrupt Practice Act.

By section 36, chap. 188, Laws of 1911, approved April 20th, 1911
(P. L. 1911, p. 344), it is provided that "it shall be unlawful for any
person, directly or indirectly, by himself or any other person m his be-

half, to make use of, or threaten to make use of, any force, violence or

restraint, or to inflict or threaten the infliction, by himself or through
any other person, of any injury, damage, harm or loss, or in any man-
ner to practice intimidation upon or against any person, in order to
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indvice or compel such person to vote or refrain from voting at any

election, or to vote or refrain from voting for any particular person

or persons at any election, or on account of such person or

persons at any election, or on account of such person having voted

or refrained from voting at any election. And it shall be unlawful for

any person, by abduction, duress, or any forcible or fraudulent device

or contrivance whatever, to impede, prevent or otherwise interefere with

the free exercise of the elective franchise by any voter; or to compel,

induce or prevail upon any voter either to give or refrain from giving

his vote at any election, or to give or refrain from giving his vote for

any particular person or persons at any election. It shall not be lawful

for any employer, in paying his employes the salxiry or wages due them,

to inclose their pay in 'pay envelopes' upon which there is written or

printed the name of any candidate or any political mottoes, devices

or arguments containing threats, express or implied, intended or cal-

culated to influence the political opinions or actions of such employes.

Nor shall it be lawful for any employer, within ninety days of an
election, to put up or otherwise exhibit in his factory, workshop or other

establishment or place where his workmen or employes may be work-

ing, any handbill or placard containing any threat, notice or informa-

tion that in case any particular ticket of a political party, or organiza-

tion, or candidate shall be elected, work in his place or establishment will

cease, in whole or in part, or his place or establishment be closed up, or

the salaries or wages of his workmen or employes be reduced, or other

threats, express or implied, intended or calculated to influence the po-

litical opinions or actions of his workmen or employes. This section

shall apply to corporations as well as individuals, and any person or

corporation violating the provisions of this section is guilty of a mis-

demeanor, and any corporation violating this section shall forfeit its

charter."

VIII. Purposes for Which Corporate Existence Continues After
Dissolution.

Section 53 provides that all corporations, whether they expire by their

-own limitation, or be annulled by the legislature or otherwise dissolved,

shall be continued bodies corporate for the purpose of prosecuting and
defending suits by or against them, and of enabling them to settle and
close their affairs, to dispose of and convey their property and to divide
their capital, but not for the purpose of continuing the business for

which they were established.

1. Form of judgment in ctuo warranto proceedings in accordance
with section 53.

In Grey v. Neiuarlc Planh Road Co., 65 L. 603, it was held that in

consequence of the above statute, upon a determination in quo warranto
proceedings, that the charter has expired, a judgment ousting the cor-

poration from enjoying the franchise of corporate existence, should not
be rendered, but that a judgment should be entered that the corporate
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existence of the company has terminated except so far as it is continued

by the above section, and that the company be ousted from the exercise

and enjoyment of all franchises except such as are thereby conferred.

2. Suit brought after dissolution.

Under section 53, a corporation of this state, after dissolution, may
be sued for a cause of action in tort, arising before such dissolution,

and process in such suit may be served on the registered agent of such

corporation. (Hould v. Squire, 79 Atl. 282).

3. Directors to be trustees upon dissolution.

Section 54 makes the directors trustees upon the dissolution in any
manner of the corporation. They are to have full power to settle its

affairs, collect outstanding debts, sell and convey the property, and di-

vide the moneys and other property among the stockholders, after pay-

ing the corporation's debts, so far as such moneys and property shall

enable them. They may meet and act under the by-laws of the cor-

poration and, under regulations to be made by a majority of the trustees,

they may prescribe the terms and conditions of the sale of the property,

and may sell all or any part for cash, or partly on credit, or take mort-

gages and bonds for part of the purchase price for all or any part of

said property.

4. In case a vacancy exists in the board of directors at the time

of dissolution or subsequently, the surviving members of the board are

constituted trustees with full power to act. (Sec. 54).

5. The powers and liabilities of the directors, constituted trustees

as provided in section 54, are set out in section 55. They shall have

authority to sue for and recover the debts and property by the name of

the corporation, and shall be suable by the same name, or in their own
names or individual capacities, for the debts owing by such corpora-

tion, and shall be jointly and severally responsible for such debts, to

the amount of the moneys and property of the corporation which shall

come to their hands or possession as such trustees.

In Keen v. Maple Shade Land & Imp. Co., 63 E. 321, a corporation

was dissolved by voluntary action as provided for in section 31. It

was indebted to the complainant and its assets, more than sufficient to

discharge complainant's claim, were divided by the directors among
the stockholders without paying the said complainant. It was held that

under sections 54 and 55, the directors were personally chargeable with

the debt due complainant, and his bill in chancery could be maintained
against them as trustees for discovery and relief.

6. Court of Chancery may appoint receiver of dissolved corporation.

Under the provisions of section 56, upon the dissolution in any
manner of any corporation, the Cburt of Chancery, on the application

of any creditor or stockholder, at any time, may either continue the

directors' trustees as provided for in section 54, or appoint one or more
persons to be receivers of such corporation.
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7. Power of such receivers.

Such receivers, if appointed, are to take charge of the estate and
effects of the corporation, and collect the debts and property due and
belonging to the corporation. They are given power to prosecute and
defend in the name of the corporation, or otliei-wise, all suits necessary

or proper, and may appoint an agent or agents under them and do all

other acts Avhich might be done by the corporation, if in being, that

may be neeessary for the final settlement of its uirfinished business.

The powers of such trustees or receivers may be continued as long as

the court shall think necessary for the purpose of final settlement.

(Sec. 56).

8. Power of chancellor discretionary.

The authority of the chancellor to interpose and take from the direc-

tors the power to close up the business of the corporation and put its

affairs into the hands of a- receiver (as provided in section 56), is a

discretionary power, to be exercised only on good cause shown, upon
circumstances disclosed by the proof which show the need of the inter-

ference of the court, for the protection of creditors or stockholders
from breaches of trust by the directors in the pierformance of their

duties. {Newfoundland R. R. Con. Co. v. ScJmcJc, 40 E. 222). (See also

Am. Surety Co. v. Great White Spirit Co.. 58 E. 526; Fitzgerald v.

State Mitt. B. & L. As-sn, 69 Atl. 564).

The general jurisdiction of equity over corporations does not, m the

absence of express statutory authority, extend to the power of dis-

solving the corporation or of winding up its affairs, and sequestrating

the corporate effects and property; and courts of equity will not,

ordinarily, by virtue of their general equitable jurisdiction or of their

visitorial powers over corporate bodies, sequestrate the effects of the

corporation, or take the management of its affairs from its own officers

and entrust it to the control of a receiver of the court, upon the appli-

cation either of creditors or shareholders. {Einstein v. Rosenfeld, 38 E.
309.) A receiver of a corporation will not be appointed under sections

56 and 37, where it appears that the corporation was being dissolved
by the stockholders, in accordance with the provisions of section 31,

and that the bill was filed eleven days after the stockholders' meeting-
held for that purpose, but before the stockholders' consent and statutory

certificate had been filed in the office of the secretary of state, there
being no allegation of the insolvency of the corporation or maladminis-
tration on the part of its directors. {Hegeman v. At. Ruhher Slioe Co..

73 E. 295).

9. Jurisdiction of Court of Chancery.

Section 57 gives the Court of Chancery jurisdiction over the appli-
cation for the appointment of a receiver, and over all questions arising
in the proceedings thereon, and power is given said court to make such
orders and decrees in such proceedings as justice and equity shall

require.
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10. Disposition of proceeds.

Section 58 directs that the said trustees shall pay ratably, as far as

its moneys and property shall enable them, all the creditors of the

corporation who prove their debts in the manner directed by the court.

If any balance remains after payment of such debts and necessary

expenses, such balance is to be distributed among the stocldiolders.

11. Payment to a shareholder of record without notice of a previous

assignment, on the final distribution of assets, is a valid payment as

against a holder of the certificate by assignment who has not applied

for a transfer on the books. (Gamphell v. Perth Amhoy Mut. Loan,
<&c., Assn, 76 E. 347).

12. Actions not to abate on dissolution.

Section 59 provides that actions are not to abate upon dissolution,

and is as follows: "Any action, now pending or to be hereafter begun,

against any corporation which may become dissolved before final judg-

ment, shall not abate by reason thereof, but no judgment shall be

entered therein except upon notice to the trustees or receivers of the

corporation."

13. The final step to be taken is provided in section 60, which

directs that "A copy of every decree or judgment dissolving a corpora-

tion or forfeiting its charter, shall be forthwith filed by the clerk of

the court in the ofiice of the secretary of state, and a note thereof shall

be made by the secretary of state on the charter or certificate of incor-

poration, and in the index thereof, and be published by him in the

annual volume of laws."

IX. For Failure For Two Consecutive Years To Pay State
Franchise Tax.

By section 1, supplement of April 21st, 1896; P. L. 1896, p. 319, as

amended by P. L. 1905, p. 508, section 1, it is provided that "If any
corporation created under any act of this state shall for two consecutive

years neglect or refuse to pay the state any tax which has been or

shall be assessed against it under any law of this state and made pay-

able into the state treasury, the charter of such corporation shall be

declared void as in section 2 of this act provided, unless the governor
shall, for good cause shown to him, give further time for the payment
of such tax, in which case a certificate thereof shall be filed by the

governor in the office of the comptroller, stating the reasons therefor."

1. Winding up of corporation so dissolved.

The provisions of sections 53 to 60, as to winding up, apply to a cor-

poration whose charter has been declared void for non-paymemt of taxes.

{Amer. Surety Co. v. Great White Spirit Co., 58 E. 526).
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X. Comptroller to Eeport List of Delinquents; Governor Issues

Proclamation.

1. Time of report.

On or before the first Monday in January in each year, the comp-
troller must report to the governor a list of all corporations which
for two years next preceding such report have failed, neglected or

refused to pay the taxes assessed against them under any law of this

state as required by the provisions of the first section of the above
supplement. (P. L. 1905, p. 509, sec. 2).

2. The governor must forthwith issue his proclamation, declaring,

under this act of the legislature, that the charters of these corpora-
tions are repealed, and all powers conferred by law upon such corporations

shall thereafter be deemed inoperative and void. (Sec. 2, supplement of

April 21st, 1896 ; P. L. 1896, p. 319 ; as amended by P. L. 1905, p. 509,

section 2).

XI. Proclamations to be Filed and Published.

P. L. 1905, p. 509, section 3; amending section 3, supplement of

April 21st, 1896 ; P. L. 1896, p. 319 ; directs that the proclamation of

the governor shall be filed in the office of the secretary of state, and
published in such newspapers, and for such length of time as the

governor shall designate.

XII. Penalty for Exercising Powers TTnder Charter After
Proclamation.

By section 4, supplement of April 21st, 1896 ; P. L. 1896, p. 319 ; as

amended by P. L. 1905, p. 509, section 4, it is enacted that "Any person
or persons wiio shall exercise or attempt to exercise any powers under
the charter of any such corporation after the issuing of such proclama-
tion, shall be deemed guilty of a misdemeanor, and shall be punished
by imprisonment not exceeding one year, or a fine not exceeding one
thousand dollars, or both, in the discretion of the court."

XIII. Winding Up Affairs of Dissolved Corporations.

1. General provisions.

Sections 53 to 60, inclusive, provide for the continuance of corporate
existence for the purpose of settling up the corporate business, the
relationsliip of the directors who become trustees on dissolution, the
powers and liabilities of such trustees, the power of the Court
of Chancery to appoint receivers, the general jurisdiction of the
Court of Chancery in applications for receiverships, and the dis-

position of the proceeds by the trustees or receivers. Section 59
declares that actions against corporations are not to abate by reason
of dissolution, and se^.tion 60 directs the filing of the copies of decrees

11
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or judgments dissolving a corporation or forfeiting its charteir, with

the secretary of state. These sections are discussed supra.

XIV. Causes for Dissolution in General.

(See Methods of Dissolution).

XV. Proceedings to Enforce Dissolution or Forfeiture.

(See Methods of Dissolution).

XVI. Reincorporation and Reorganization.

(See Insolvency).

XVII. Corporations May Extend, Renew and Continue Corporate
Existence.

(See Period of Existence).

,^ XVIII. Consolidation and Merger.

1. Nature of "business must he similar.

Section 104 of the Corporation Act permits the merger or consoli-

dation of any two or more corporations org'anized or to be organized

under any law of this state for the purpose of carrying on any kind

of business of the same or similar nature.

2. Such merger into a single corporation, may he either one of

the merging corporations, or a new corporation to he formed by means
of such merger.

(Sec. 104).

3. Corporations excepted.

The provisions of section 104, by express stipulation in the section

itself, do not apply to any railroad company, insurance company (except

companies for the insurance or guaranty of the title to lands), banking

companies, savings bank or other corporations intended to derive profit

from the loan and use of money, turnpike companies or canal companies.

4. Change of object cannot he accomplished by merger.

This act neither permits nor contemplates that a change of the

objects of incorporation is to be accomplished by means of a consolida-

tion agreement. Action to change the nature of business, pursuant

to the authority conferred for that purpose, is to be exercised, if at

all, by direct proceedings taken pursuant to the statute. Under the

above act, it is plain that the power to merge two corporations is

conferred only where they are organized for the purpose of carrying

on business of the same or a similar nature. The General Corporation
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Act does not limit a corporation to one object or purpose, but allows

a variety of objects to be set forth in the certificate of incorporation.

Whether the businesses of the corporations seeking to merge are of the

"same or similar nature" must be determined with regard to the primary

purposes of such corporations, and not with reference to the incidental

objects, where a variety of purposes, possessing similarity in some degree,

are provided for in the certificates of the corporations proposing to

consolidate. (See Colgate v. U. S. Leather Co.. 75 E. 229).

5. Compliance with statutory provisions.

The merger or consolidation must be made in strict compliance with
the statutory provisions contained in section 105. Analysis of this

section shows the following successive steps

:

6. Orderly procedure.

(1) The directors of the several corporations proposing to merge, may
enter into a joint agreement under the corporate seals of the respective

corporations for the merger of said corporations. This agreement shall

prescribe the terms and conditions thereof, the mode of carrying same
into effect, the name of the new corporation (if one shall be so formed or

created), or of the consolidated corporation, as the case may be; the

number, names and places of residence of the first directors and officers

of such new or consolidated corporation (who shall hold their offices

until their suc<}essors be chosen, either according to law or the by-laws
of the said corporation) ; the number of shares of the capital stock,

whether common or preferred, the amount or par value of each share
of such new or consolidated corporation; the manner of converting the

capital stock of each of said merging coi-porations into the stock or

obligations of such new or consolidated corporation, and in case of the
creation of a new corporation, how and when the directors and officers

shall be chosen or appointed ; and any other details deemed necessary
to perfect the consolidation.

(2) This agreement must be submitted to the stockholders of each
of said merging corporations, separately, at a meeting thereof. This
meeting must be called, for the purpose of considering this agreement,
upon twenty days' notice of its time, place and object, which notice
shall be mailed to the last known post-office address of each of such
stockholders. At this meeting, the agreement must be considered and a

vote of the stockholders of each corporation by ballot shall be taken
separately, for its adoption or rejection, each share of stock entitling the
holder thereof to one vote. Said ballots must be cast in person or by
proxy. If the votes of the holders of two-thirds of all the capital stock
of each of the said merging corporations shall be for the adoption of
said agreement, that fact shall be certified thereon by the secretary of
each of the respective corporations under the seal thereof, and the agree-

ment, so adopted and so certified, shall be filed in the office of the sec-

retary of state, and shall from thence be deemed and taken to be the
agreement and act of merger of the said corporations. A copy of said
agreement and act of merger or consolidation, duly certified by the
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secretary of state under the seal thereof, shall be evidence of the exis-

tence of such new or consolidated corporation.

7. Effect of consolidation.

Section 106 provides that coiTporations so merged or consolidated

shall he one corporation by the name provided in the agreement, pos-

sessing all the rights, privileges, powers and franchises, as well of a

public as of a private nature, and being subject to all the restrictions,

disabilities and duties of each of such corporations so merged, except

as altered by the provisions of the act.

8. Rights of creditors preserved.

Section 107, provides that upon the consumation of the act of merger,

all rights, etc., all property, and all debts due shall be vested in the

consolidated corporation with the special proviso however, that all

rights of creditors and all liens upon the property of either of said

former corporations, shall be preserved unimpaired and capable of

enforcement against the consolidated company, to the same extent as

if such debts, liabilities and duties had been incurred or contracted by it.

I

9. Rights of dissenting stockholders.

Section 108 and supplement of April 10, 1902 (P. L. 1902, p. 700),

are to the effect that dissenting stockholders, upon the merger or con-

solidation of two or more corporations, may have their stock appraised.

Section 108 provides for dissenting stockholders of public utility cor-

porations, while the supplement above mentioned makes provision for

dissenting stockholders of corporations which do not have the right to

exercise any franchise for public use.

10. Right to issue bonds and mortgage property.

Under the provisions of section 109, the consolidated corporation is

given power to issue bonds or other obligations, negotiable or otherwise,

with or without coupons or interest certificates attached, to an amount
sufficient with its capital stock to provide for all the payments it will

be required to make or obligations it will be required to assume in order

to effect such merger; and to secure the payment of such bonds or obli-

gations, it may mortgage its corporate franchises, rights, privileges, and
property, real, personal and mixed.

11. Such bonds, however, shall not bear a greater rate of interest

than six per cent, per annum.

-

(Sec. 109).

12. The consolidated company may purchase and dispose of the
stocks of other corporations of this state or elsewhere, and exercise

in respect thereto all the powers of stockholders thereof. (Sec. 109).

13. It may issue capital stock, either common or preferred, or both,

to such amount as may be necessary, to the stockholders of such
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merging corporations, in exchange or payment for their original shares,

as provided in the agreement of consolidation, which agreement may
fix the amount and provide for the issue of preferred stock based on

the property or stock of the merging corporations conveyed to the con-

solidated corporation, as well as upon money capital paid in. (Sec. 109).

14. Consolidation does not enlarge the franchises, powers or privi-

leges of the original companies, and the new company takes the rights

and franchises it acquires by the consolidation subject to the original

conditions and limitations. {Traction Co. v. Elizabeth, 58 L. 619;

Wilbur V. Trenton Passenger Ry. Co., 57 L. 212).

15. Stockholders' objection must be prompt.

In Beling v. Am. Toh. Co., 72 E. 32, the following facts appear. After

the filing of a consolidation contract, the business previously transfer-

red by the constituent companies was carried on by the merged cor-

poration as an entirety, and a large amount of the property received

by the merged corporation had been sold, exchanged, or converted into

other forms, and the receipts therefor had been so commingled that it

became impossible to identify the same or to separate the business of

the constituent corporations. The complainant, a stockholder in one

of such corporations, made no objection to the merger until nearly six

months after the agreement, during which time the consolidated cor-

porations' securities had been put on the market and largely dealt in.

It also appeared that complainant's assignor, who was the administra-

tor of the record holder of the stock, had received notice of the meet-
ing at which the merger agreement was entered into, and complainant
when he acquired the stock had actual notice thereof, and bought the

stock for the purpose of suing to set aside the consolidation. It was
held that complainant was not entitled to a decree vacating such
merger agreement and requiring the officers of his corporation to re-

sume possession of its assets and continue to transact its business.

(See also Dana v. Am. Toh. Co., 72 E. 44; Aff'd 73 Id. 736).

16. Laches will bar intervention by a court of equity on behalf of

non-assenting stockholders. (Babe v. Diinlap, 51 E. 40).

17. Rights of dissenting stockholders.

Where an agreement for the merger of corporations provides for the
issue of mortgage bonds to be exchanged for similar bonds of the con-
stituent companies, the holders of the latter bonds who do not assent
to the merger agreement, cannot complain if the parties thereto vary
the terms upon which the bonds are exchanged. {Burlington City L.
& T. Co. V. Princeton Lighting Co.. 72 E. 891).

18. As to the vesting of rights, etc., in the new corporation upon
the merger or consolidation. (See Daii v. N. Y. S. & W. R. B. Co..

58 L. 677).
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19. The issuance of stock must at all times be subject to the pro-

visions of sections 48 and 49, hence the stock issued under any of

the sections providing for the merger or consolidation of two or more
corpcrations, must be issued subject to the provisions in those two

sections.

20. Bonds of consolidated company as ecLuivalent of bonds of one

of the merging companies.

In New Jersey Midland By. Co. v. Strait, 35 L. 322, a railroad com-

pany agreed to give its bonds in consideration of certain money, and

afterward becoming amalgamated with two other companies, tendered

the bonds of the consolidated corporation and brought suit for the

money. Held that such suit would not lie, the consideration offered

not being that agreed for.



CHAPTER XI.

FOREIGN CORPORATIONS.

I. Reservation by State of Right to Regulate; Deductions.

In discussing this subject, it becomes apparent that if it is to be

dealt with in a manner which may be clearly understood, the idea of

a corporation being an artificial legal person must be discarded; for the

attribute of personality contemplates citizenship, and if citizenship be

imputed to a corporation, the privileges of citizenship must, as a logical

sequence, be accorded to it. Investing the corporation with the privi-

leges of citizenship would place it under the provision of section 2,

article IV of the Constitution of the United States which directs that

"the citizens of each state shall be entitled to all privileges and immu-
nities of citizens in the several states." As the state of New Jersey,

as well as all the other states of the. union, reserve the right to limit

the powers of foreign corporations within their several state jurisdictions,

and also regulate their business operations within the boundaries of the

state, it is apparent that citizenship is not one of the attributes of the

corporation.

II. Determination of Status.

The status of a corporation, in a state or country foreign to^ the juris-

diction in which such corporation was organized, must be determined by
the statutes of such foreign government. Thus in Runyan v. The Lessee

of Coster, 14 Pet. 122-129, it was held that "every power which a cor-

poration exercises in another state depends for its validity upon the

laws of the sovereignty in which it is exercised, and no corporation can
make a valid contract without the sanction, express or implied, of such
sovereignty ; unless a case should be preseaited in which the right claimed
by the corporation should apnear to be secured' by the Constitution of

the United States."

In our state, the powers and duties of foreign corporations are clearly

set out by statute, and those statutes have, in most instances, been
construed and interpreted by our courts.

III. Power of Foreign Corporations To Hold and Convey Lands.

Section 95 grants to any corporation created by any foreign state,

kingdom or government, the right to acquire by devise or otherwise,
and hold, mortgage, lease and convey real estate in this state for the
purpose of prosecuting its business or objects; or such real estate as



168 QuALiFicATioisr OF Foreign Corporation,

it may acquire by way of mortgage or othei-wise, in the payment of

d€ibts due such corporation; provided, such foreign state, kingdom or

government, under whose laws such corporation was created, shall not

be at the time of such purchase, at war with the United State"'.

1. Municipal corporations excepted.

The authority of a municipal corporation of another state to acquire,

hold and use real estate within the state of New Jersey, is taken away

by chapter 22, Laws of 1903 (P. L. 1903, p. 41), which is as follows:

"It shall be lawful for any foreign corporation whatsoever, other than

municipal corporations, to purchase and convey, to lease, hold, occupy

and use for the purposes of such corporation, such real estate in this

state as may be devised or conveyed to it." (Sec. 95^).

2, Nature of legislative grant,

A legislative grant to a foreign corporation, of the power to exercise

its franchises or independent powers in the nature of corporate fran-

chises within the state, does not make it a domestic corporation. In
such cases, the foreign corporation will take, under legislative sanction,

those rights only which are within the expressed terms of the grant.

{Bd. of Assessors, v. M. & E. B. B. Co., 49 L. 193).

IV. Foreign Corporations Subject to the Provisions of This Act.

By section 96, it is provided that foreign corporations doing business

in this state shall be subject to the provisions of this act so far as

the same can be applied to foreign corporations.

1, Importance of this provision.

This section is of greater import than is apparent at first reading.

There are statutory restrictions placed upon all of our domestic cor-

porations, and various sections of the act are in effect rules for the
regulation of their conduct and management. Certain powers are

denied them, other powers are expressly granted and still others implied.
The apparent scheme of the entire act is to not only encourage cor-

porate formation, but to stimulate corporate growth. Section 96 places

the foreign corporation doing business here upon the same level as

the domestic corporation. It can exercise no greater powers than those
exercised by corporations organized under our own statutes, and its

conduct must square with our laws so far as these laws are applicable

to it. The domestic corporation is therefore protected within its domi-
cile, and its growth fostered by these limitations placed upon its rivals

from sister states.

V. Before Commencing Business In This State, Foreign Corpora-
tion Shall File Copy of Its Charter, &c.

Section 97 directs, in detail, the method by means of which foreign

corporations may obtain statutory authority to transact business in

this state.



Certificate of Authority to Do Business. 169

1. Banking, insurance, ferry and railroad corporations are not in-

cluded in this section.

2. Form of copy of charter and statement.

Every corporation, other than those mentioned, before transacting

any business in this state, must file in the office of the secretary of

state, a copy of its charter attested by its president and secretary,

under its corporate seal, and a statement attested in like manner of

the amount of its capital stock authorized and actually issued, the

character of business to be transacted in this state, and designating

its principal office in this state and an agent who shall be a domestic

corporation or a natural person of full age actually resident in this

state, together with his place of abode, upon which agent process may
be served. The agency so constituted, shall continue until the substi-

tution by writing of another agent. (Sec. 97).

3. Certificate of secretary of state.

Upon the filing of such copy and statement, the secretary of state

issues to such corporation, a certificate that it is authorized to transact

business in this state, and that ^ the business is such as may be law-

fully transacted by corporations of this state. The secretary of state

must ke€;p a record of all such certificates issued. (Sec. 97).

VI. Cannot Maintain Action Until Certificate of Secretary of

State is Obtained and Unlawful to Transact Business
Until Authority is Obtained.

1. Disability.

Failure to obtain a certificate of the secretary of state by a foreign

corporation, before the transaction of business in this state, places such
corporation under disability to maintain any action in this state upon
any contract made by it in this state. (Sec. 98).

2. Penalty.

By section 100 "Every foreign corporation transacting any business in

any manner whatsoever, directly or indirectly, in this state, without
having first obtained authority therefor, as hereinabove provided, shall

for each offense forfeit to the state the sum of two hundred dollars,

to be recovered with costs in an action prosecuted by the attorney-
general in the name of the state."

3. The power of the state over foreign corporations is not less than
the power of the state over domestic corporations (N. Y. Life Ins.. Go.
V. Cravens. 178 U. S. 389), and a state has the power to impose terms
imder which foreign corporations may do business within it. (Waters-
ri'rce Oil Co. v. Texas, 177 U. S. 28; Cooper Mfq. Co. v. Fergup.on.
113 U. S. 727; Ashley v. Ryan-. 153 U. S. 436). (See also Orient Ins.
Co. V. Daggs, 172 U. S. 657; Blake v. McClnng. Id. 239; Parhe Davis
Co. V. Eoherts, 171 U. S. 658; Hooper v. California, 155 U. S. 648).



170 What Constitutes Transaction of Business.

4. What constitutes the transaction of business in the state within
the meaning of the statutes?

The general conclusion of the courts is, that isolated transactions,

commercial or otherwise, taking place between a foreign corporation

domiciled in one state and citizens of another state, are not a doing
or carrying on of business by a foreign corporation within the latter

state. Statutes prohibiting foreign corporations from doing or carry-

ing on business within the state unless they have complied with certain

conditions, are levelled against the acts of foreign corporations enter-

ing the domestic state by their agents and engaging in the general

prosecution of their ordinary business. Thus, a foreign corporation

which makes a single sale of its product and accepts a guarantee of

payment in this state, does not transact business within the meaning
of the statute. (D. eg H. Canal Go. v. Mahlenbroch, 63 L. 281). (See
also Henry v. Simanton, 64 E. 572-575 ; Ladd Metal Co. v. Am. Mining
Co., 152 Fed. 1008; Cooper Mfg. Go. v. Ferguson, 113 U. S. 727).

5. A foreign corporation may bring suit in this state upon a con-
tract made in a foreign state without complying with the provisions
of the act requiring a certificate to be filed in this state. (MacMillan
Go. V. Stewart, 69 L. 212; Aff'd Id. 676; Faxon Go. v. Lovett Co., 60
L. 128; Bell Tel. Go. v. Galen Hall Co., 72 Atl. 47; Slay tor-Jennings
Co. V. Paper Box Co., 69 L. 214).

6. The material inquiry.

In Groel v. United Electric Co. of N. J., 69 E. 397-423, the court

said: "The material inquiry always is, was the foreign corporation in

fact here transacting business ? The immaterial consideration is whether
they used one instrumentality or another in transacting such business.

That which the defendant did was to come into the state of New
Jersey, organize and control a corporation, cause such corporation to

issue its bonds and stocks, took such bonds and stock, and with them
or some of them, purchased the stocks held in various New Jersey

corporations engaged in the business of electric and gas lighting, and
also took from such persons certain sums of money as further con-

sideration, and further gave a guaranty that for five years another
corporation would pay the interest on its bonds. Taking this all

together, it was certainly a 'doing of business' in this state."

7. As to foreclosure of mortgages.

It was held in Am. Net & Twine Co. v. Ginthens, 21 N. J. L. J. 190,

that proceedings to foreclose a moi*tgage is not such an action on
contract as is contemplated by the statute which prohibits foreign
corporations from maintaining any action in this state upon any con-
tracts made by it in this state until they have complied with certain'

conditions. (See also Manhattan, &c., Ass'n v. Massareli, 42 Atl. 284).
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8. As to action for waste.

In the case of Del. & A. Tel & Tel Co. v. Pensauken Twp., 116 Fed.

910, it was held that a foreign corporation may maintain an action

for wanton destruction of its property, though it has not complied with

the statutory requirements before transacting business within this state.

9. As to contracts.

Where the only penalty prescribed, by another state, for the doing

of business by a foreign corporation without complying' with certain

statutory provisions, is a denial of the right to maintain an action

in that state, such a penalty does not attach to a contract made by
such foreign corporation in such state, so as to deprive it of a suable

quality in this state. When the statute does not declare the contract

to be void, it is to be strictly construed and the validity of the contract

maintained; the only effect of such statute being to impose the pre-

scribed penalties and disabilities in the state where it is enacted. Dis-

qualifications of a penal character have no extra-territorial operation,

and comity does not require a recognition of them in other states.

But a contract void by the law of the state where made, will not be
enforced in this state. (Alleghany Co. v. Allen, 69 L. 270). (See also

Boehme v. Ball, 51 E. 541).

10. The courts of one state will not take judicial notice of the
statutes of another state.

If a foreign statute be pleaded, it must be set forth in substance.
The averment "pursuant to the statute" without setting forth the sub-
stance of the statute, is insufficient. {Salt Lake City Nat'l Bank v.

Hendrickson, 40 L. 52).

11. Presumption as to compliance with statute.

It is presumed that foreign corporations have complied with the law
as to doing business, unless the contrary is shown or the status of the
corporation is questioned. {Benton v. Elizaheth, 61 L. 411; Aff'd
Id. 693).

VII. On the Death or Disqualification of Agent, Another To Be
Appointed.

1. Evident legislative intent.

The frequent references which the various sections of the act make
to the principal office of the corporation in this state, and the agent in
charge thereof upon whom process ag-ainst the corporation may be
served, indicate clearly the intent of the legislature that the corpora-
tion shall, at all times, have a domicile of record, and an agent of
record, in order, not only that the corporate situs may be publicly
known, but also that some representative of the corporation shall be
publicly designated by name, so that, in the event of an action being
instituted against the corporation, service of process may be made with
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certainty and despatch. Section 97 makes it necessary for a foreign

corporation to designate such an agent in its statement to be filed with

the secretary of state before commencing business in this state, and
section 99 declares that if such agent die, remove from the state, or

become disqualified, the foreign corporation shall forthwith file in the

office of the secretary of state a written appointment of another agent,

such appointment to be attested in the manner provided in section 97.

2. The penalty provided for the omission to so appoint such agent
within thirty days after such death, removal, or disability, is the
revocation, by the secretary of state, of the certificate of authority to

transact business in this state.

3. Secretary of state may be served with process.

Process against such corporations in actions upon any liability in-

curred within this state, before the designation of another agent, may,
after such revocation, be served upon the secretary of state; this sec-

tion (99) further provides that at the time of such service (upon the

secretary of state) the plaintiff shall pay to the secretary of state,

for the use of the state, two dollars to be included in the taxable costs

of such plaintiff, and the secretary of state shall forthwith mail a copy
of such process to such corporation at its general office or to the address

of some officer thereof if known to him.

4. Annual report of foreign corporations.

In connection with this subject, reference to section 43 will disclose

the statutory requirements as to the annual report which is to be
filed by a foreign corporation, the i>enalty for failure to file such
rejKjrt, &c.

VIII. Attachment Against Foreign Corporations.

By section 4 of "An Act for the relief of creditors against absent and
absconding debtors (Revision of 1901)," it is provided that "Attach-
ments may issue against * * * corporations not created or recog-

nized as corporations of this state by the laws of this state and joint

stock associations" (P. L. 1901, p. 158, section 4). (See Sec. 144).

1. History of statute.

The earliest statute in this state on the subject of attachment was an
act passed March 8th, 1798, Pat. L. p. 296, Rev. 1820, p. 355. This
statute did not authorize a writ of attachment against a corporation.

On February 22d, 1839, a supplement to the act was passed, the second
section of which provided "That writs of attachment may be issued

against * * * any corporation or body jwlitic not created or recog-

nized by the laws of this state in all cases in which such writ may law-
fully issue against an absconding or absent male" * " * (P. L. 1839,

p. fi3\ This statute was inserted in the attachment act of 1845 as
section 43 and in the Revision of 1874. it was enacted as section 7.

(Gen. Stat, p. 99, Sec. 7).
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2. Construction of statute.

Under this section, it was held in Goldmarh v. Magnolia Metal Co.,

65 L. 341, decided in 1900, that where a foreign corporation owns

property in this state and transacts business here, but has not com-

plied with the requirements under which such corporations are allowed

to transact business in this state, an attachment will lie against it.

On the other hand, if the foreign corporation has complied with this

statute (Sec. 97) and designated an agent upon whom process against

it may be served in the manner pointed out, such foreign corporation

would be exempt from liability to attachment.

3. Statutory test.

In Brand v. Auto. Ser. Co., 75 L. 230, decided in 1907, it was held

that the statutory test provided by the Attachment Act of 1901 (Sec.

4), for an attachment against a corporation, is not whether it be a

resident or non-resident, but whether it be a corporation created or

recognized as a corporation of this state by the laws of this state.

TX. Service of Prerogative Writ Against Foreign Corporations.

1. Upon whom such writ may be served.

Section 102 provides that "In any proceeding in any court of this

state against a foreign corporation requiring the use of any preroga-

tive writ, such writ may be served upon the president, vice-president,

secretary or other head officer, or any director, either personally or

by leaving a copy at the dwelling-house or usual place of abode of

such officer or director, or upon any general agent, attorney, solicitor,

superintendent or manager of such corporation."

2. Such writ may be enforced by attachment.

Section 103 provides for the enforcement of such writ upon failure

or neglect to make return as follows: "In case any such corporation,

after the service of any such writ, as aforesaid, shall neglect or refuse
to make a proper return thereto, or shall neglect or refuse to obey
the command of any such writ, when issued upon any judgment, order
or decree of the Supreme Court, Court of Chancery, or any of the
Circuit Courts of this state, and served as aforesaid, within the time
prescribed by such writ, said court may enforce such writs by at-

tachment or sequestration of the property, rights and credits of the
corporation within this state."

3. Distinction as to service of prerogative writ and process.

It should be borne in mind that the above sections apply to the
service of prerogative writs only. For service of process against
foreign corporations, see section 88.
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X. Grounds of Recognition of Foreign Corporations.

1. Depends upon statute.

Recog-nition of a domestic corporation is had upon the filing in the

office of the secretary of state of the certificate of incorporation, and
section 9 provides that the said certificate or a duly certified copy

thereof shall be evidence in all courts and places. The existence and
general powers of a foreign corporation may, by comity, be so far

recognized as to permit such corporations to make contracts and
enforce them by legal remedies, but such contracts and remedies depend
for their validity upon the laws of the state where made or used, and
are not valid or to be enforced there without its express or implied

sanction. The extent of recognition given foreign corporations there-

fore depends upon the statutory regulations and prohibitions of the

state, into which such foreign corporation seeks to enter. Statutes

which provide the terms upon which foreign corporations may be

recognized by states other than the state creating, determine the cor-

porate status of such corporation in such states. (Groel v. United

Electric Co.' of N. J.. 69 E. 397; Connecticut Mutual Ins.. Co. v.

Spratley, 172 U. S. 602).

In Public Service Corp. v. Am. Lighting Co., 67 E, 122, it was held

that a foreign corporation having no franchise within the state, being

neither a citizen nor a householder thereof, the sole business of which

is the furnishing of a patent gas burner, has no standing, in its own
right,, to demand and receive a supply of gas from a domestic cor-

poration for any purpose whatever.

XI. Incorporation Under Foreign Laws For Business In State of

Residence.

1. Advantages of.

By reason of the greater liberality of the corporation statutes of

some of the states, persons desirous of forming a corporation, often

incorporate in a state where it is not intended to carry on any of

the business of the company.

2. Attitude of New Jersey.

By the comity of states, the present rule seems to be, that a cor-

poration organized under the laws of a state may transact business

beyond the borders of that state. New York state has taken a liberal

view of the comity of states. (See Merrick v. Van Santvoord, 34 N.

Y. 208). In New Jersey, the earlier cases held that a corporation

could not become incorporated under the laws of another state for

the purpose of carrying on all its coi-porate transactions in the state

of New Jersey. (Jlill v. Beach, 12 E. 31). It is quite improbable

that this doctrine would be followed in New Jersey to-day, in fact

New Jersey has created and is creating many corporations which do

not transact business of any nature in this state, other than the

holding here of stockholders' meetings as the statute requires. These
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corporations are given recognition by the states in which they actually

carry on their business, and a corporation organized in some other state

for the purpose of conducting business in this state would doubtless

be accorded the same recognition. (Att'y-Gen. v. Am. Toh. Co.,

55 E. 352).

XII. Actions Against Foreign Corporations.

1. Process must be lawful.

A foreign corporation is liable to be sued in this state, on a contract

made in this state, when summoned in accordance with our laws.

(Na.t'1 Condensed Milh Co. v. Brandenlurgh, 40 L. 111). The process

against such foreign corporation must, therefore, be served in the

manner provided in our statutes in order that the suit may be main-

tained.

2. Comity of states as effecting service of process.

In Moulin v. Ins. Co., 24 L. 222, Elmer, J., said: "By the comity

universally acknowledged in the states of this Union, and acted upon

by the Supreme Court in the case of Banh of Augusta v. Earl (13

Pet. 519), corporations may send their officers and agents into other

states, transact their business, and make contracts there; and in some

instances the laws of the states prescribe the mode and the terms

upon which they may do so. I am not prepared to say that if they

choose to avail themselves of this privilege, natural justice will be

violated by subjecting their officers and agents to the seiwices of process

on behalf of the corporation they represent; on the contrary, I think

natural justice requires that they shall be subject to the action of the

courts of the states whose comity they thus invoke'. For the purpose

of being sued, they ought in such cases to be regarded as voluntarily

placing themselves in the situation of citizens of that state. Any natural

person who goes into another state carries along with him all his

personal liabilities; and there is quite as much reason that a corpora-

tion which chooses to open an office and transact its business, or to

authorize contracts to be made in another state, should be regarded

as thereby voluntarily submitting itself to the action of the laws of

that state, as well in reference to the mode of commencing suits

against it, as to the interpretation of the contracts so made. But I

am quite prepared to say that where a corporation confines its business

operations to the state which has chartered it. a law of another state,

which sanctions the service of process upon one of its officers or mem-
bers accidentally within its jurisdiction is unreasonable, and so contrary
to natural justice and to the principles of international law that the

courts of other states ought not to sanction it. In such a case, a

president or other officer ought not to be considered as carrying his

official character along with him." (See also Moulin v. Ins. Co., 25

L. 57).
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3. Statute not to be construed as giving new right of suit.

A foreign corporation which has no place of business in this state,

and which, at the time of the commencement of suit, is not doing busi-
ness in this state, the contract sued on being made in a foreign juris-

diction, is not suable in the courts of this state. The statute providing
for service of process against foreign corporations does not give any
new right of suit. It simply appoints a method of bringing corpora-

tions invested with a foreign character into the courts of this state,

when such courts have jurisdiction over them. It is not a proper
construction of such statutei to assume it was designed to place within
the jurisdiction of our courts all the corporations of the world, merely
from the fact that a director, clerk or other subordinate oflficer hap-

pened to come upon the territory of the stateu (^Camden Rolling Mill

Co. V. The Swede Iron Co., 32 L. 15).

4. Who are exempt from service.

In Mulheam v. Press Pub. Co., 53 L. 150, the court said: "The
line between those who represent and those who do not represent a

foreign corporation for the purposes of this act (referring to Sec.

88) cannot be decided by a formula. But it was never intended

that every servant who hapi)ened to do some act in this state lor a

foreign corporation, represented the company." An officer of a foreign

corporation is privileged from service of process when coming here to

testify (Mulheam v. Press Pub. Co., 53 L. 153). (See also Buffalo

Sandstone Co. v. Am. Brick Machinery Co., 141 led. 211; Puster v.

Parker Mercantile Co., 64 E. 599, s. c. 70, Id. 771), and an officer of

a foreign corporation, happening within the state on personal business,

where the corporation has never transacted any business within the

state, is not a proper person to serve with process against the company.
{Freeholders v. Penna. B. B. Co., 42 L. 490).

It was held in Carroll v. N. Y., &c.. By. Co., 65 L. 124, that a person

employed by defendant as engineer on its steamboat used in trans-

porting cars between Jersey City and the Harlem river, did not repre-

sent the defendant in such sense as to legalize service of summons upon
him; and in Haas v. Security Ins. Co., 57 L. 388, service on a person
whose only connection with defendant was a contingent one, that had
ceased before the action had commenced, was held not good.

5. Act does not apply to all process issued out of all courts.

The 88th section of the Corporation Act providing for service of

process upon a foreign corporation applies only to process issued out

of the upper courts and not to justices' courts. A summons issued

out of the court for the trial of small causes, must be served as directed

by the act constituting the court for the trial of small causes, to give

the justice jurisdiction. {Penna. B. B. Co. v. Kreitzman, 57 L. 60).

6. Sections 88 and 97 co-existent.

The statute requiring a foreign corporation to designate an agent

in this state upon whom process may be served before transacting
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business in this state (Sec. 97), does not make nugatory the provi-

sions of the statute providing for service of process ag-ainst foreign

corporations, (Sec. 88). The two statutes co-exist and one is not

exclusive of the other. (Groel v. United Electric Co., 69 E. 397-416,

and cases cited).

7. Engagement in business at time of service not necessary.

Where tlie cause of action arises in this state, while the defendant

corporation was transacting business here, under a license obtained

under the statute, process served upon the designated agent is good,

whether such corporation is actually engaged in business here at the

time of service or not.

8. Acting beyond specified powers does not bar action.

Although the business out of which the cause of action arose within

this state, was not within the objects specified in the statement liled

by such foreign corporation, it is nevertheless amenable to the juris-

diction of our court if process is served in accordance with the statute.

(Groel V. United Electric Co., 69 E. 397).

9. Service upon the designated agent is good even though such

agency has been revoked where there has been no substitution of

another designated agent as required by the statute.

(Groel V. United Electric Co., 69 E. 397). (See also Si. Clair v.

Cox, 106 U. S. 350).

XIII. Insolvency.

1. A foreign corporation doing business here is subject to the pro-

visions of our statute, so far as its property in this state is concerned.

That section of the General Corporation Act providing that "foreigrx

corporations doing business in this state shall be subject to the provisions

of this act, so far as the same can be applied to foreign corporations"

makes the remedies thereby provided in case of insolvency applicable

to foreign corporations, so far as practicable. (Minchin v. Second Nat'l

Banl; 36 E. 136).

2. Proof of insolvency required before receiver will be appointed.

Wlien it is not shown that a foreign corporation has been declared

insolvent by the courts in the state of its creation, the Coui-t of Chan-

cery in this state will not appoint a receiver on a mere suspicion that

such corporation intends removing its property to another state or

intends to commit a fraud. (Smyth v. Empire Richher Co.. 2 N. J.

L. J. 154).

3. The Court of Chancery may appoint a receiver of a foreign

corporation having property in this state, as auxiliary to the proceed-

ceeding instituted against it in the state which created it, and confer

upon him the same powers that it is authorized to grant to the receiver

12
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of a doiiaestic corporation, so far as they may be necessary to the

recovery and collection of the assets of the corporation; and independent
of statutory provision, and simply as a matter of courtesy, said court
may extend its aid to the receiver of a foreign corporation for the pur-
pose of enabling him to get possession of property which should, in equity,

be applied in payment of its debts. (Nafi Trust Co. v. Miller, 33 E.
155). (See also Bidlack v. Mason, 26 E. 230).

4. Not necessary that the corporation be engaged in business here.

To authorize the appointment of a receiver of an insolvent foreign

corporation, it is not necessary that such corporation should be en-

gaged in carrying on its business in this state at the time of the filing

of the bill or petition; the court may take jurisdiction in any case

where it is made to appear that the corporation has done business here,

and still has property here, although at the time when the bill or

petition was filed, its business here is entirely suspended. (Albert v.

Clarendon Land, &c., Co., 53 E. 623).

5. Discretion of the court.

In view of the rule established in Hurd v. Elizaheth, 41 L. 1; Nat'l

Trust Co. V. Miller, 33 E. 155, and Soliernheimer v. Wheeler, 45 E.

614, that the right to collect personal assets everywhere passes to the

receiver, upon his appointment, but that the exercise of that right

beyond the limits of the state of his appointment, is by virtue of the

comity which may be extended to him by the court of the state in

which the right is asserted, and that such comity will not be extended
where the rights of the citizens of the state are likely to be prejudiced,

or where it would be in contravention of the policy of the state; Reed,
V. O., in Irwin v. Granite State Provident Ass'n, 56 E. 244, said:

"Whenever application is here made for an appointment of a receiver

for a foreign corporation, which is already in the hands of a receiver

at the place of its domicile, the court in which the application is

made can do one of three things— (1) It can refuse to appoint a re-

ceiver here and let the domiciliary receiver bring suit in this state

to collect all the debts of the insolvent corporation within its limits;

(2) It can appoint the domiciliary receiver as an ancillary receiver;

(3) It can appoint someone other than the domiciliary receiver."
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FEES AND TAXES.

I. Real and Personal Property.

1. Taxed as property of individual; exceptions.

Section 110 directs that all real and personal property of every cor-

poration shall be taxed the same as the real and personal property of

an individual. There is, however, a provision that this section is not

to apply to railway, turnpike, insurance, canal or banking corporations

or savings banks, neither shall it apply to cemeteries, church property,

or purely charitable or educational associations. Taxation of trust

companies is provided for in "An Act concerning trust companies

(Revision of 1899)." (P. L. 1899, p. 467, Sec. 29).

2. Tax assessments when made; when payaWe.

Under the provisions of section 5 of "An Act for the assessment and

collection of taxes" (P. L. 1903, p. 394), all taxable property is assessor!

to the owners thereof with reference to the amount owned as of the

twentieth day of May in each year, and under section 42 of the same
act, thes" taxes must be paid on or before the twentieth day of De-

cember next following.

3. Real property; where assessed.

The real property of a corporation is assessed in the taxing district

wherein such real property is situated. (P. L. 1903, p. 394, Sec. 6).

4. Local tax distinguished from franchise tax.

The tax provided for by section 110 of the "General Corporation Act"

is distinct from the annual state franchise tax which is imposed upon
corporations under chapter 159 of the Laws of 1884. The latter is

a state tax, or license fee assessed against the amount of capital stock

issued and outstanding, and is desig-ned to provide revenue for the state.

The tax which section 110 contemplates is a local tax and is a tax upon
the property of the corporation. (See Pipe Line Co. v. Berry. 52 L.

308; Aff'd 53 Id. 212).

A supplement to the General Tax Law, approved April 11th, 1866

(Rev. 1156, Sec. 74), provides that all private corporations (with

certain exceptions) be assessed at the full amount of their capital

stock paid in and accumulated surplus; and that the persons holding

the capital stock should not be assessed therefor. Section 105 of the

act concerning corporations, passed in 1875, provided that all the real

(179)
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t^nd personal estate of every corporation (with certain exceptions)

shall be taxed the same as the real and personal estate of an individual.

In J. 0. Gaslight Co. v. J. C, 46 L. 194, it was held that the provision

above referred to in the act of 1866, was not repealed by the act of

1875; the design of the latter act being to establish a more fair and
direct method of taxation by making the property of the corporation

rather than the stock and surplus the subject of taxation. (See also

Trenton Iron Go. v. Yard, 42 L. 357; N. J. Hedge Go. v. Graig, 51 L.

487). The franchises of a corporation are not taxable under the tax

act of 1866 (Rev., p. 1150), nor under section 105 of the Ct)rporation

Act of 1875, which is in effect the same as section 110 of the present

act. (.Passaic Water Go. v. Paterson, 56 L. 471).

II. Place op Taxation of Personal Property.

1. Taxed as property of individual.

Personal property of a corporation is taxed the same as personal

property of an individual. (See Sec. 110).

2. Tangible personalty assessed where found.

"An Act for the assessment and collection of taxes" (P. L. 1903,

p. 394, Sec. 11), provides that "the tax on all tangible personal property

in the state and on all taxable personal property of non-residents of

this state, shall be assessed in and for the taxing district where such
property is found; the tax on other personal property * * * shall

be assessed on each inhabitant in the taxing district where he resides

on the twentieth day of May in each year."

3. Personal property may acquire a situs in this state and be made
the subject of local tax when deposited here for an indefinite period even
though such deposit is but an interruption in its transit. (Lehigh &
WiJcesharre Goal Go. v. Borough of Junction, 75 L. 922).

4. Shares of stock not taxed.

Shares of stock of any corporation of this state which by contract with
ihe state is expressely exempted from taxation, and the shares of stock

of any corporation of this state, the capital or property whereof is

made taxable to and against said corporation, are exempt from taxation

under P. L. 1903, chap. 208, sec. 3, subdiv. 5.

5. Personal property without the state.

The same act, section 3, subdivision 1, also exempts from taxation

personal property owned by citizens or corporations of this state situate

and being out of the state upon which taxes shall have been actually

assessed and paid within twelve months next before May twentieth.

6. Stocks of corporations without the state.

In Trenton v. Standard Fire Ins.. Go., 73 Atl. 606, the Court of Errov'=

and Appeals, in construing the above section, held that the words
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"personal property" as used therein, were equivalent to tlie woras
"stocks and other personal estate" as used in the Tax Act of 1866 (P.

L. 1866, p. 1079, sec. 5), and that therefore the act of 1903 exempts
from taxation stocks of corporations of other states held by citizens of

this state, when taxes have been actually assessed and paid on the cor-

poration's property in its own state within twelve months.

7. Foreign corporations doing business here; how taxed.

Corporations regularly doing business in this state, and not being

corporations of this state, are assessed and taxed for the amount of

capital usually employed in this state in the doing of such business,

and not otherwise taxed as real property or tangible personal property,

and such assessment is made in the taxing district where such business

is usually carried on and transacted. (Sec. 16, P. L. 1903, chap. 208).

The real estate of a foreign corporation is taxed in the taxing dis-

trict in which it is located, and the tangible personal property is taxed

in the taxing district where found.

III. Inheritance Tax Law.

New Jersey has an Inhertance Tax Law which was originally en-

acted in 1894.

1. Direct inheritances not taxed.

This law does not, however, levy a direct tax upon inheritances, the

statute specifically exempting from taxation property transferred by

inheritance, distribution, bequest, devise, deed, grant, sale or gift to

or for the use of father, mother, husband, wife, children, brother or

sister, or lineal descendants born in lawful wedlock, or the wife or

widow of a son, or the husband of a daughter.

2. Collateral inheritances subject to tax; exception.

Collateral inheritances, i. e., inheritances passing to the more distant

relatives or to strangers, are by the terms of the statute, subject to a

tax of five dollars on every hundred dollars of the clear market value of

the property transferred, with an exemption of $500, which applies to

individual shares, not to the estate as a whole. (P. L. 1894, p. 318,

Sec. 1).

3. The property affected by the provisions of section 1 of the Act

of 1894, was by the terms of the act only such as passed by will or

by the intestate laws of this state from any person who might die seized

or possessed of the same while being a resident of the state, and all

property which shall be within the state.

4. The construction put upon the Act of 1894 by the Court of

Errors and Appeals in Neilson v. R^(ssell, 71 Atl. 286, was that it did

not apply to stock of a New Jersey corporation, belonging to a testator

who was domiciled without the state, at the time of his death.
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5. Conflict of opinion under amendment of 1906.

An act approved May 15th, 1906 (P. L. 1906, chap. 228), amended the

first section of the act of 1894. This amendment, by the second sub-

division to the first section, provided that such tax may be imposed,

"when the transfer is by vpill or intestate law, of property within the

state, and the decedent was a non-resident of the state at the time of

his death." Under this amendment, it was held in Dixon v. Bussell

(Supreme Court, 1909), 73 Atl. 51, that shares of stock in a New
Jersey corporation belonging to a non-resident, and passing under a

bequest in the will of such non-resident, are subject to the inheritance

tax. This decision was reversed by the Court of Errors and Appeals
in 1910, 76 Atl. 982, on the ground that the title of the amendatory
act left the title as expressed in the original act unchanged and that

the words in the title of the original act "An Act to tax legacies" did

not express that the object of the enactment, so far as it related to

legacies, was the imposition of a tax upon the transfer of property

which was the subject of a bequest.

6. Change in title of act by amendment of 1909.

By chapter 209, of the Laws of 1909 (P. L. 1909, p. 304), the title of

the act of 1894 was amended to read as follows: "An Act to tax the
transfer of property of resident and non-resident decedents, by devise,

bequest, descent, distribution by statute, gift, deed, grant, bargain and
sale, in certain cases."

7. Revision of 1909.

The above title is used in the revision of the Collateral Inheritance
Act of 1909 (P. L. 1909, p. 325). The wording of the second subdivi-

sion of the first section of this revision is identical with the wording
of the amendment of 1906 quoted supra.

8. Tax on transfer of stocks by foreign executor.

By section 12, of the above act of 1909, it is provided, "If a foreign
executor, administrator or trustee shall assign or transfer any stock

or obligations in this state standing in the name of a decedent, or stand-

ing in the joint names of such a decedent and one or more persons,

or in trust for a decedent, liable to any such tax, the tax shall be paid
TO the treasurer of this state on the transfer thereof."

9. Corporations to give notice of intended transfer.

"No corporation of this state shall transfer any such stock, unless

notice of the time of such intended transfer be served upon the comp-
troller of the treasury of this statei at least ten days prior to such
transfer, nor until said comptroller shall consent thereto in writing."

(P. L. 1909, p. 331, sec. 12).

10. Penalty for illegal transfer.

"Any corporation mnking such a transfer without first obtaining the
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couseut of the comptroller of tlie treasury as aforesaid, shall be liable

for the amount of any tax which may thereafter be assessed on account

of the transfer of such stock, together with the interest thereon, and

in addition thereto, a penalty of one thousand dollars, which liability

for such tax and interest and said penalty herein prescribed may be

enforced in an action of debt in the name of the state of New Jersey."

(P. L. 1909, p. 331, sec. 12).

11. "On the transfer of property in this state of a non-resident

decedent, if all or any part of the estate of such decedent, wherever

situated, shall pass to persons or corporations who would have been tax-

able under this act if siich decedent had been a resident of this state,

such property located within this state shall be subject to a tax, which
said tax shall bear the same ratio to the entire tax which the said estate

of such decedent would have been subject to under this act if such non-

resident decedent had been a resident of this state, as such property lo-

cated in this state bears to the entire estate of such non-resident decedent

wherever situated ;
provided, that nothing in this clause contained shall

apply to any specific bequest or devise of any property in this state."

(P. L. 1909, p. 325, sec. 12, par. 2).

IV. Corporations Entitled to Same Tax Exemptions as Natural
Persons.

1. Mortgage exemptions.

By P. L. 1902, p. 546, it is provided that mortgages which, under the

laws of this state, are exempt from taxation when owned by natural

persons, are to be, to the same extent, exempt from taxation when owned
by corporations of this state. The value of such mortgages is to be de-

ducted from the value of the capital stock and property of such corpora-

tions in ascertaining the net amount of capital stock and- property

thereof subject to taxation. (Sec. 148).

2. The act is not to be construed as in any wise affecting or reducing

any franchise tax.

V. Incorporation Fees or Taxes.

1. State fees.

The state imposes certain fees, which must be paid to the secretary

of state at the time of filing the certificate of incorporation. The
organization tax or fee is twenty cents per $1,000 of the total authorized

capital stock with a minimum charge of $25. If a certified copy of

the certificate be desired, the secretary of state's office will certify a

copy (if such copy accompanies the original) at a charge of $1.00.

There is also a charge imposed for recording the certificate in the

secretary of state's office of ten cents per folio of one hundred words,

with a minimum charge of $1.00.
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2. County clerk's fee.

The fee of the county clerk for recording the certificate of incor-

poration is ten cents per folio.

3. Other state fees.

There are also fees which are to be paid to the secretary of state

upon increase of capital stock, consolidation and merger of companies,

and upon filing certificates of dissolution, or amended certificates. The
amounts of these fees are set out in the various sections of the act.

(See Schedule of Fees and Taxes).

VI. Franchise Tax; How Made.

1. Not a property tax.

It should be borne in mind that the tax imposed by the state under
"An Act to provide for the imposition of state taxes upon certain

corporations, and for the collection thereof" (P. L. 1884, chap. 159),

with the various supplements and amendments thereof; is not a prop-

erty tax. It is a tax by way of license for exercising corporate fran-

chises, and as such, is not violative of that provision of the state con-
stitution found in article IV, section 7, paragraph 12, which directs that

"property shall be assessed for taxes under general laws, and by uniform
rules, according to its true value." (See Standard Underground Cable
Co. V. Att'y-Gen., 46 E. 270). (See also Pipe Line Go. v. Berry, 52

L. 308; Aff'd 53 Id. 212).

VII. Application of Franchise Tax to Business Corporations.

1. Law governing; where found.

The provisions in the law applying to the taxation by the state of

business corporations are to be found in a supplement to the act of

1884, which was approved March 12th, 1906 (P. L. 1906, chap. 19,

p. 31). (Sec. 163).

2. Certain corporations exempt.

This statute covers by its terms all corporations incorporated under
the laws of this state, except railway, canal or banking corporations,
savings banks, cemeteries or religious corporations, or purely chari-

table or purely educational associations not conducted for profit, or

corporations subject to a state franchise tax assessed upon the basis

of gross receipts. (Sec. 163).

3. Certain manufacturing or mining corporations exempt.

"Manufacturing or mining corporations at least fifty per cent, of

whose capital stock issued and outstanding is invested in mining or

manufacturing carried on within this state and which mining or
manufacturing corporations shall have stated in the annual return

to the state board of assessors, where the mine or manufacturing
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establishment of such corporation or corporations is or are located,

the character of the ores mined or the goods manufactured, the total

amount of its capital stock embarked in the business of mining or

manufacturing and the amount of capital stock actually employed in

New Jersey in carrying on such mining or manufacturing business."

(Sec. 163).

•

4. When tax return is to he made and to whom.

This statute directs, "all corporations incorporated under the laws

of this state, other than those which are subject to the payment of a

state franchise tax assessed upon the basis of gross receipts, shall make
annual return to the state board of assessors, on or before the first

Tuesday of May in each year, and shall state therein the amount of

capital stock of such corporation issued and outstanding on the first

day of January preceding the making of said return, together with

such other information as may be required by said board to carry out

the provisions of this act." (Sec. 163 J.

5. The amount of tax imposed annually by the statute is as fol-

lows: on all amounts of capital stock issued and outstanding up to and
including $3,000,000, one-tenth of one per cent. ; over $3,000,000 and not

exceeding. $5,000,000 one twentieth of one per cent., and for each

$1,000,000 or any part thereof in excess of $5,000,000 the sum of fifty

dollars. (Sec. 163).

6. When stock is deemed to he issued.

Shares of stock either fully paid or partially paid in cash or b.^

property purchased, whether issued or otherwise, are, by the terms of

the statute, deemed to be shares of stock issued and outstanding, until

such shares or any substitute therefor shall have been retired and

actually cancelled. (See Knicl-ei-hocher Imp. Co. v. Assessors, 74 L. 583).

7. Manufacturing and mining companies having less than fifty

per cent, of their capital stock, issued and outstanding, invested in

mining or manufacturing carried on within the state, are, by the terms

of the statute, entitled to a deduction from the amount of their assess-

able capital stock, of the assessed value of their real and personal estate

used in manufacturing or mining in the state.

8. In order that the exemption provided in the statute may he

taken advantage of, it must appear that at least fifty per cent, of the

capital stock issued and outstanding is invested in mining or manufac-
turing carried on in this state.

9. Simply having a place leased for the purpose of carrying on a

manufacturing business, does not comply with the statute, unless

business is actually carried on there. (Halsey Eleciric Gen. Co. v. As-
sessors. 74 L. 321). (See also Edison Phonograph Co. v. Assessors. 57
L. 520).
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10. The burden of establishing such exemption is on the corpora-
tion claiming it,

{Storage Battery Co. v. Assessors, 60 L. 66).

11. Specific examples.

So far as the capital stock of the corporation is used to acquire the

right to manufacture elsewhere, it is not invested in manufacturing
carried on within this state. (Storage Battery Oo. v. Assessors, 60
L. 66; AiFd 61 L. 289). Where the great bulk of the capital is in-

vested in an expensive tract of city property and in lumber there

stored and exposed for sale, and only a very small part of the capital

is invested in a mill erected on such tract for the purpose of cutting

and dressing lumber; it was held in Yellow Pine Co. v. Assessors, 70

L. 590, that even assuming the work done at the mill to be "manu-
facturing," it does not give color to the capital represented by the

lumber, and the land on which it is stored, so as to exempt it from
taxation, as capital invested in manufacturing carried on within the
state.

Where manufacturing is done in this state under patents, purchased
hy stock issued therefor, for property purchased, such patents are con-

sidered as part of the capital invested in manufacturing carried on in

this statei. (Mutoscope Co. v. Assessors, YO L. 172). For other eases

on this subject of exemption from franchise taxes and the question
of what constitutes manufacturing (see Buffalo Refrigeration Machine
Co. V. Assessors, 72 L. 127; Alton Machine Co. v. Assessors, 69 Atl.

451; Press Printing Co. v. Assessors, 51 L. 75; Evening Journal Ass'n

V. Assessors, 47 L. 36; Phonograph Co. v. Assessors, 54 L. 430; Norton
Naval Cons. Co. v. Assessors, 53 L. 564).

12. Laches in claiming exemption bars relief.

Exemption from taxation is a favor, and to be secured, must be
applied for in the manner designated in the statute providing for the

exemption. Laches will bar right to relief on certiorari. (Union Paper
Co. V. Assessors, 73 L. 374).

13. A manufacturing company wishing to withdraw from active

business must, to escape taxation, take proceedings to dissolve and
surrender its charter and wind up its affairs.

(Edison Phonograph Co. v. Assessors, 55 L. 55).

14. Tax based upon stock actually issued.

Manufacturing corporations organized under the General Corpora-

tion Law, are taxable with respect to the amount of capital issued

and outstanding as a fixed factor, without regard to the purpose for

which the capital stock was issued or whether issued for value or

not. (Storage Battery Co. v. Assess-ors. 60 L. 66).
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VIII. Penalties For False Statement, or Failure To Make
Statement.

1. Text of statute.

By an amendment to the act of 1884, approved March 17th, 1892
(P. L. 1892, p. 137), (Sec. 164), it was enacted that "If any officer

of any company required by this act to make a return, shall in such

return make a false statement, he shall be deemed guilty of perjui*y;

if any such company shall neglect or refuse to make such return within

the time limited as aforesaid, the state board of assessors shall ascer-

tain and fix the amount of the annual license fee or franchise tax

and the basis upon which the same is determined, in such manner
as may be deemed by them most practicable, and the amount fixed by

them shall stand as such basis of taxation under this act."

2. Construction of statute.

In Trenton Heat & Power Co. v. Assessors, 73 L. 370, the corpora-

tion failed to make any return to the state board of assessors pursuant

to the requirements of the statute. The authorized capital of the

corporation was $500,000, but only $5,000 of its capital stock was
actually issued and outstanding. The state board of assessors fixed the

amount to be taxed at $500,000. On certiorari to the Supreme Court,

this assessment was set aside upon the. ground that while the state

board may determine what the tax shall be, in case the coriDoration

neglect or refuse to make return, it can only fix the amount to be

assessed upon the capital stock that is actually issued and outstanding.

The board can only tax that which by law is taxable, and there is nothing

authorizing the levy of any franchise tax other than that upon stock

actually issued and outstanding. This case also holds that the state

board of assessors must ascertain, as best it can, what the amount of

capital issued and outstanding is, and if the assessment is excessive,

the corporation must pay the tax or be at the expense of correcting it

through the certiorari power of the Supreme Court for the review and
correction of errors of special statutory tribunals. (See also Newark
Brass Worhs v. Assessors, 63 L. 500; N. J. Zinc Go. v. HancocJc, Id..

506; People's Invest. Co. v. Assessors., 66 L. 175).

IX. Duties and Powers of State Board of Assessors.

1. Must report to state comptroller.

Under section 5 of the act of 1884 (P. L. 1884, p. 235), as amended
by act of March 17th, 1892 (P. L. 1892, p. 140), (Sec. 165), the state

board of assessors must certify and report to the comptroller of the

state, on or before the first Monday of June in each year, a statement

of the basis of the annual license fee or franchise tax as returned by
each company to, or ascertained by, the said board, and the amount
of tax due thereon, respectively, at the rates fixed by the act.

2. Tax payable to state treasurer.

After such certification and report, the tax becojnes due and payable
to the state treasurer. (Scc. 165).
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3. Interest on unpaid tax.

If such tax remains unpaid on the first day of July, after the same
becomes due^ it shall thenceforth bear interest at the rate of one per
cent, for each month until paid. (Sec. 165).

4. Power of board to examine witnesses, etc.

The state board of assessors is g-iven power to require of any cor-

poration subject to tax under the act, such information or reports as

may be necessary to carry out the provisions of the act; and it may
require the production of the books of the corporation, and swear
and examine witnesses in relation thereto. (Sec. 165).

X. Tax Is a Debt; How Collected; Preferences.

1. Recovery by state.

By section 6 of the act of 1884 (P. L. 1884, p. 236), (Sec. 166),
such annual license fee or franchise tax, upon its determination, be-

comes a debt due from such company to the state, which may be
recovered by an action at law, after the same shall have been in arrears
for the period of one month.

2. In case of insolvency of the company, such tax shall be a pre-
ferred debt.

(Sec. 166).
'

3. Where assessment is made after insolvency.

In Greivs v. U. 8. Car Co., 57 E. 357, it was held that the assets

of an insolvent corporation in the hands of receivers, are not liable

to the payment of the state franchise tax assessed after the adjudica-

tion of insolvency, unless those assets are more than sufficient to pay
the creditors existent at the time of the adjudication of insolvency,

or unless the franchises be used by the receivers for the benefit of the

trust fund or in performance of a duty with reference to the franchise.

"In line with this case, it was held in C. & 0. By. Go. v. Atl. Trans. Co..

62 E. 751, that a franchise tax levied by the state during the receiver-

ship of an insolvent corporation is entitled to payment in preference

to the liabilities incurred by the receivers in carrying on the business

of the insolvent corporation, but not to payment in preference to the

receivers' allowance' and the expenses of winding up the corporation.

XL Injunction Against Company In Arrears For Three Months.

An additional remedy for the collection of the franchise tax is given

the state by section 7 of the act of 1884 (P. L. 1884, p. 236). This

remedy is by injunction against the company when the tax due shall

have remained in arrears for three months after becoming payable.

(Sec. 167).
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1. Who may bring action.

In such case, the attorney-geneTal may eitlier of his own motion

or upon request of the state comptroller, apply to the Court of Chan-

cery by petition, in the name of the state, on five days' notice to such

corporation, which notice may be served in such manner as the chan-

cellor may direct, for an injunction to restrain such corporation from

exercising any franchise or transacting any business, until the payment

of such tax with interest and costs. The Court of Chancery is

authorized to grant the injunction, if a proper case appear, and the

corporation is forbidden to exercise its franchises or transact any busi-

ness until such an injunction be dissolved. (Sec. 167).

2. Under the statute, the injunction can only be granted "if a

proper case appear."

(Sec. 167).

3. Specific examples of "a proper case."

"Where a corporation has been organized for three years, but has

not transacted any business, being prevented from manufacturing by
reason of injunction against the use of patents under which it expected

to manufacture, a "proper case" does not appear. (Faure Elec. Light

Company's Case^ 43 E. 411). Likewise "a proper case" is not pre-

sented where the company has ceased manufacturing; not being able

to find a market for its wares, and has simply preserved its organiza-

tion. (In re N. Y. File an,d Sharpening Co., Id. 413). But Bird,

V. C, in Electric Pneumatic Transit Company's case, 51 E. 71, regards

the decision in the case of Edison Phonograph Co. v. Assessors, 55

L. 55, as effectually overruling the decisions in Faure Elec. Light

Company's case and In re N. Y. File & Sharpening Co., supra, and
after citing the head notes in the Phonograph Co. case in support of

his contention, the vice chancellor concluded his opinion as follows

:

"Consequently, the assessments not having been paid, a 'proper case'

has been made out for the interference of this court by its injunction.

In other words, .the only power given to or duty imposed upon the

Court of Chancery by the act of legislature is to issue its prohibi-

tory writ."

XII. Charter Forfeited Eor Failure To Pay Taxes I'or Two
Consecutive Years.

(See Dissolution).

XIII. Comptrolj;Er to Report List of Delinquents; Governor To
Issue Proclamation.

(See Dissolution).

XIV. Penalty For Exercising Powers Under Charter After
Proclamation.

(See Dissolution).



CHAPTER XIII.

INSOLVENCY.

I. What Constitutes Insolvency?
1. Origin and scope of acts.

Acts of insolvency and bankruptcy had their origin in the purpose
of aiding an honest but unfortunate trader in escaping imprisonment.
In more recent years their object has not been to save from imprison-
ment, but to encourage the honest and equal distribution of the debtor's

assets among his creditors, and to permit the debtor to commence anew,
free and unencumbered with debt.

2. Distinction between insolvency and bankruptcy.

Insolvency and bankruptcy with us describe a similar condition of

affairs, except the former exists under and by virtue of an act of the

state legislature, and the latter under an act of congress. "*

3. Insolvency denotes a condition antithetical to solvency, but just

where the line of demarcation may be drawn between solvency and
insolvency, is not to be ascertained by any fixed rule, but is rather to be
determined by the facts appearing in specific cases.

4. Deiinition.

Insolvency is defined as, "the state of a person who from any cause

is unable to pay his debts in the ordinary or usual course of trade,"

11 Amer. & Eng. Encycl. Law, 168, but this definition must of necessity

contemplate not alone the established rules of trade generally, but also

any and every custom or rule adopted by usage, among traders in any
particular line of business. The decisions of our courts furnish the

best information upon this subject, and suggest various tests which
may be applied in determining whether a state of insolvency actually

exists.

In Buchanan v. Smith, 16 Wall (U. S.) 27Y-308, the court construed

insolvency, when applied to traders, to mean : an inability to pay debts

as they mature and become due and payable in the ordinary course

of business, as persons carrying on trade usually do, in that which is

made by the laws of the United States, lawful money and legal tender,

to be used in the payment of debts, without reference to the amount
of the debtor's property and without reference to the possibility or

probability, or even certainty, that at a future time, on tlie settlement

and winding up of all his affairs, his debts will be paid in full out

of his property.

(190)
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5. Test of insolvency.

ihe Corporation Act (See. 64), respecting conveyances of property
made after insolvency or in contemplation thereof, reads as follows

:

"Whenever any corporation shall become insolvent or shall suspend
its ordinary business for want of funds to carry on the same" and then
continuing makes void conveyances given when those conditions have
arisen. Obviously, under the terms of this statute, suspension of

business for want of funds is a certain condition of insolvency, but
the statute makes it apparent that there are still other conditions which
indicate a state of insolvency.

6. A corporation is not necessarily insolvent because of a lack of

sufficient cash at hand to liquidate matured obligations.

{Richards v. Holiday, 92 Eed. 798). Pitney, V. C, in Eeinhardt v.

Interstate Tel. Co., 71 E. 70, said: "The test that has been adopted
is this : Can the corporation in the present or near future, meet its

maturing pecuniary obligations?"

7. Protested notes as test.

The fact that the notes of a corporation have gone to protest may
be, and often is, prima facie evidence of insolvency; but such evidence
is not conclusive and is open to explanation. (Begina Music Box Co.

V. Otto, 65 E. 582; Aff'd 68 E. 801).

8. Inability to meet maturing obligations.

Liabilities as they mature may be met by means of either available

assets or an honest use of credit. If they cannot be met by either of

these means, insolvency exists. {Empire State Trust Co. v. Trustees

of Wm. F. Fisher Co., 67 E. 602).

9. Impairment of capital is not per se evidence of an insolvent
condition.

{8treit V. Citizens Fire Ins. Co., 29 E. 21).

10. Complete suspension of business not the only test.

In Catlin v. Vichachi Mining Co., 73 E. 286, HoweU, V. C, held that

notwithstanding there has not been a complete suspension of business,

a corporation is insolvent; where it is losing money in the carrying

on of its business; is seriously embarrassed for want of funds to carry

out the project for which it was organized; and is without available

assets to pay its present indebtedness. In such a case action for the

appointment of a receiver, instituted in accordance with the provisions

of the Corporation Act, will not be defeated even though brought by
creditors with the ulterior purpose of securing control of the affairs

of the corporation.

In the case of Shirm v. Eastern Rubber Mfg. Co,. 57 E. 179, the

property of the corporation had been taken out of a receiver's hands,

by virtue of an extension granted to the company, under an arrange-
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ment between it and its creditors, by means of whicli the creditors
hoped to obtain a larger settlement of their accounts. Under the new
arrangement time notes were given creditors to cover the creditors'
claims, but upon the first of the series of notes becoming due, payment
was defaulted and the company, with the consent of a majority of the
creditors, took up these notes by an issue of bonds in lieu of them and
secured the bonds by a mortgage on the property of the corporation.
Upon the question of the validity of this mortgage, the court held that
the corporation was insolvent at the time of its execution and such
mortgage was therefore void.

11. That a corporation owes for work and labor a sum greater
than it can pay; is conclusive evidence of insolvency.

{Tuchahoe & Gape May By. Co. v. Bakei\ 49 E. 581).

12, Inability to resume business.

From the language of section 65 of the Corporation Act, it would
appear that inability to resume business is made a test of insolvency.

This section, after providing for the application for an injunction and
a receiver, says : "and if upon such inquiry it shall appear to the court
that the corporation has become insolvent, and is not about to resume
its business with safety to the public and advantage to the stock-

holders, it may issue an injunction," etc. Chancellor McGill in Ft.

Wayne Elec. Corp. v. Franklin Mec. Light Co., 57 E. Y; Aff'd 58 E.
579, in construing this section, held that the word "resume" as used in

the statute predicates some interruption of the insolvent's business,

but not an entire suspension. "Insolvency carries with it inability to pres-

ently pay indebtedness and suspension of that function, and the word
'resume' is to be taken in the sense of taking up again that suspended
function, so that payment of indebtedness, as well as the operation

of the work of the corporation, after temporary, partial or complete
paralysis, may be 'resumed' with safety to the public and advantage to

its stockholders."

For further cases on this question of what constitutes insolvencj

(see Bedford v. Newark Machine Co., 16 E. 117; Parsons v. Monroe
Mfg. Co., 4 E. 187; Beinhardt v. Inter-State Tel. Co., 71 E. 70; Bich-

ardson v. Gerli, 54 Atl. 438; Bussell & Erwin Mfg. Co. v. E. C. Faitoute

Hardware Co., 62 Atl, 421; Miller v. Audenried, 67 E. 252; Aff'd 68

Id. 658; Taylor v. Cuban Land & Steamship Co., 106 Fed. 437).

II. When Corporation Becomes Insolvent Directors Must Call a

Meeting of Stockholders.

1. Statement of assets and liabilities.

Under section 63, when a corporation becomes insolvent, the directors,

within ten days thereafter, must call a meeting of the stockholders,

and at this meeting lay before the stockholders all books of accounts,

bj-laws and minutes of the corporation, and a full and true statement

of all the assets and liabilities of the corporation.
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2. Directors trustees upon insolvency.

The directors of a corporation are not in a strict sense trustees,

but some of our cases have held that in consequence of the duties
which they are required to perform for the corporation, being in many
respects similar to the duties of trustees, their relation to the cor-

poration is, in general, essentially that of trustees. (Marr v. Marr,
72 E. 797). The position of the director, and his duties are not, how-
ever, to be considered solely with reference to the stockholders, but
also with respect to the creditors of the corporation. Pitney, V. C., in
the case of Landis v. Hotel Co., 31 Atl. 755, held that the directors of a
corporation stand in the posture of trustees only for stockholders or

those who stand in the attitude of shareholders in the corporate prop-

erty ; that they are not trustees for creditors in transacting the ordinary
business of the company, but only become such when dealing with the

property of an insolvent company. (See Savage v. Miller, 56 E. 432).

3. Duties of directors to creditors arise before actual insolvency.

When the company becomes insolvent and the necessity and duty
of winding up the affairs of the corporation and of distributing the
assets among its creditors supervenes, then a new duty of the directors

springs into existence,—the duty to use all reasonable care and diligence

in preserving the property for that purpose. The directors then become
trustees for the creditors. This duty of the directors to the creditors

may arise before actual steps, either voluntary or involuntary, have been
taken tO' wind up a corporate business. When such a condition of

corporate affairs confronts the directors, that it is obvious that the com-
pany is insolvent and the statutory duty enjoined and the restraint

imposed by sections 63 and 64 of the Corporation Act come into play,

then the duty of the directors to the creditors begins. {Bird v. Magowan,
43 Atl. 278).

III. Conveyances When Insolvent or in Contemplation of Insol-

vency Void as Against Creditors.

1. A corporation may sell and transfer its property and may prefer

its creditors, although it is insolvent, unless it is prohibited by law.

Such was the declaration of the court in WilhinsOTi v. Bauerle, 41
E. 636-640.

2. Statutory prohibition; exception.

Section 64 of the Corporation Act, however, makes void as against

creditors, any conveyance of property after insolvency or in contempla-

tion of insolvency except in the case of a bona fide purchase for a

valuable consideration, before the corporation shall have actually sus-

pended its ordinary business, by any person without notice of sucli

insolvency or of the sale being made in contemplation of insolvency.

13
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3. History of the statute.

Section 64 was originally enacted in 1829 as section 2 of the "Act
to prevent frauds by incorporated companies," and was re-enacted and
included in the revision of 1846. By the Kevision of 1875, the act to

prevent frauds by incorporated companies was repealed and such of itc

provisions as were re-enacted were included in the act concerning
corporations. Section 2 of the act to prevent frauds by incorporated
companies was not, however, re-enacted in the act concerning corpoi*a-

tions or elsewhere. In 1895 (P. L. 1895, p. 166) the section was re-

enacted and was included as section 64 in the Hevision of 1896.

4. Omission of statute.

During the interval between 1875 and 1895, when the statute did
not appear, a number of cases, including the case of WilJcinson v.

Buuerle^ supra, were decided, in which it was held that an insolvent

corporation might prefer creditors for the reason that the provisions

as contained in section 2 of the act to prevent frauds by incorporated

companies had been construed as forbidding the preference of any
creditor after insolvency, actual or contemplated, and the repeal of

this statute clearly indicated a legislative intent to no longer prohibit

the conduct which that statute had been construed to prohibit.

5. Cases decided during omission must be disregarded.

It is therefore necessary, in reviewing the cases involving the ques-

tion of corporate conveyances or assignments during insolvency or in

contemplation of insolvency, to disregard those cases decided during

the time the above section was omitted from our statutes.

6. Present rule.

All those conveyances or assignments of a corporation which do not

come within the exemption of the statute as to bona fide purchases

are void as against creditors.

7. Assets withdrawn after the corporation has become insolvent,

in order to secure directors against a liability incurred for the corpora-

tion, may be recovered by the receiver. {Taylor v. Gray, 59 E. 621).

8. Mortgage to creditor.

A corporation after becoming insolvent, cannot execute a mortgage

to a creditor to secure a pre-existing debt, though the creditor has no

notice of the insolvency. {Frost v. Barnert, 56 E. 290).

9. Transfers upon agreement to assume debts.

The transfer of property to some of the directors of an insolvent

corporation who agree to pay certain creditors, is void; there being

insufficient property remaining after such transfer to pay the corporate

debts. {Mills v. Hendershot, 70 E. 258).
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10. Ratification of mortgage by directors does not give it validity.
The president of a corporation does not have power to mortgage its

lands, by implication from the ordinary duties of his office, and where
he does, and the directors some time afterward, and in contemplation
of insolvency, ratify such mortgage, such ratification does not give
the mortgage validity, for the reason that express ratification can only
avail against intervening rights in case the coi-poration was competent
at the time of ratification, to make a valid mortgage. (Bennett v.

Keen, 59 E. 634).

11. All liens on corporate property subject to effect of insolvency
proceedings.

Every person who accepts a mortgage, or a bond secured by a
mortgage, or in any way acquires a lien upon the property of a New
Jersey corporation, takes subject to the effect of insolvency proceedings
which may subsequently be commenced and in which a receiver may
be appointed of all the corporate assets, including the property upon
which the encumbrance has been so acquired, under which receivership

the legality of their encumbrances might be called in question. {Lembech
V. Jarvis Terminal Cold Storage Co., 68 E. 352).

12. A mortgage attempting to secure pre-existing debts owing to
the mortgagee is within the prohibition of section 64 of the Coi-poration
Act, and if given in contemplation of the insolvency of the corpora-
tion, it is invalid. (Beed v. Helois Garhide Specialty Co., 64 E. 231;
EPhpire State Trust Co. v. Trustees of Wm. P. Fisher Co., 67 E. 602).

13. But a mortgage given by a corporation which is insolvent, or
which is contemplating insolvency, to secure money lent at the time
it is given, is valid under section 64, if the mortgagee be without notice

of such insolvency, or without notice that it is in contemplation.
(Begina Music Box Co. v. Otto, 65 E. 582; Aff'd 68 Id. 801).

14. Who are not bona fide purchasers.

Creditors taking deferred payment notes to cover their claims against

an insolvent corporation, and, on default of payment, surrendering
them for corporate bonds issued to take such indebtedness, are not
bona fide purchasers of the bonds. (SJcirm v. Eastern Buhher Mfg.
Co., 57 E. 179).

(See also Schmidt v. Perkins, 74 L. 785; Porch v. Agnew, 70 E.
328; Aff'd 71 Id. 305; Pryor v. Gray, 70 E. 413; Aff'd 72 Id. 436;
Shinn v. Kummerle, 72 E. 828; Barrett v. Perth Amhoy Shipbuilding,

dc, Co., 73 E. 62).

15. As to what constitutes contemplation of insolvency.

Begina Music Box Co. v. Otto, 65 E. 582, holds that contemplation
of insolvency, within the meaning of section 64, is something more than
contemplation of the possibility of insolvency on a contingency which
does not in fact happen. If a corporation, or its officers, regard a
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suspension of its ordinary business, for want of funds, as likely to
happen in the event of its not being able to borrow money with which
to meet its current engagements, and it is in fact able to borrow it,

and it secures the money lent by a mortgage, and goes on, it cannot
be said to contemplate insolvency within the meaning of section 64,
at the time the mortgage is executed, for then it contemplates not
insolvency, but the reverse.

16. Corporation may make assignment; when assignee may be re-

placed by receiver.

Under "An Act concerning general assig-nments" (Revision of 1899) ;

(P. L. 1899, chap. 54, sec. 24), a corporation may make a general assign-
ment, but if it be adjudged insolvent at any time after making the
assignment, and a receiver appointed by the Court of Chancery, the
assignee may be removed and compelled to transfer the trust estate

into the hands of the receiver, and in such case, the estate must be
administered as assets of an insolvent corporation in the same manner
as if no general assignment had been mad'e.

IV. Creditors' or Stocxivholders' Remedy; Application to Court
OF Chancery for Injunction and Appointment of Receiver.

1. Any creditor or stockholder may apply.

Any creditor or stockholder may, by petition or bill of complaint, make
application to the Court of Chancery for a writ of injunction and the

appointment of a receiver, whenever any corporation shall become
insolvent or shall suspend its ordinary business for want of funds to

carry on the same. (Sec. 65).

2. Summary procedure of the cou^t.

If the court be satisfied of the sufficiency and truth of the application

and allegations contained in the petition or bill, it may proceed in a

summary way to hear the parties, and if it is apparent that insolvency

exists, and the corporation is not about to resume its business in a

short time thereafter, with safety to the public and advantage to

the stockholders, it may issue an injunction and appoint a receiver.

(Sec. 65).

3. Effect of procedure.

In Pierce v. Old Dominion, &c.. Smelting Co., 67 E. 399, Stevenson,

V. C, discussed at length the effect of sections 65 and 66 and the pro-

cedure under them. The vice chancellor held that the policy of the

statute was to strip the corporation of its franchises and distribute its

property by a single equitable action instead of a double proceeding,

first at law and then in equity. The particular stockholder or creditor

who appears as the actor does not present his particular grievance,

but acts as the representative of all stockholders and cj-editors. The
action is in the nature of an action in rem, because the decree fixes the

status of the corporation with respect to the exercise of its franchises

as against the whole world.
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4. Effect of decree.

Our present practice treats the sununary hearing upon the order

to show cause, as a final hearing for the determination of all the

issues in the cause; and the decree thereon disabling the defendant
corporation from exercising its franchises, usually called a decree of

insolvency, as a final decree. (Pierce v. Old Dominion^ &c., Smelting
Co., supra). (See also Gallagher v. As.phalt Co. of. Am., 67 E. 441;
Rawnsley v. Trenton Mutual Life Ins. Co., 9 E. 95; Mechanics Bank
of Phila. V. Bank of New Brunswick, 3 E. 437; Albert v. Clarendon
Land, &c., Co., 53 E. 623).

5. Principle which should control court.

Vice Chancellor Van Fleet, in Atlantic Trust Co. v. Cons. Elec.

Storage Co., 49 E. 402-407, in discussing the appointment of a receiver

for an insolvent corporation said: "The principle which I think should

''control the court in the exercise of this power is this : never to appoint

a receiver unless the proof of insolvency is clear and satisfactory, and
unless it also appears that there is no reasonable prospect that the

corporation, if left alone, will soon be placed, by the efforts of its

m.anagers, in a condition of solvency. To illustrate: Where the cor-

poration attacked is shown to be insolvent, but it also appears that its

managers are honest and capable, and that they are striving to the best

of their ability, with a fair prospect of success, to relieve the corpora-

tion from its embarassment, and to put it in a condition where it may
prosecute its business successfully, and the property of the corporation

is free from judgment or other lien under which it may be sold speedily,

at a sacrifice, the court should not interefere." (See also Fort Wayne
Elec. Corp. v. Franklin Elec. Light Co., 57 E. 7-13).

6. Insolvency the jurisdictional fact.

The Court of Chancery can neither issue an injunction nor appoint

a receiver until insolvency is first established. (Brundred v. Paterson

Machine Co., 4 E. 294; Parsons v. Monroe Mfg. Co., 4 E. 187; Oakley

V. Paterson Bank, 2 E. 173; Goodheart v. Baritan Mining Co., 8 E.

73). Allegations of insolvency are insufficient. The facts and cir-

cumstances from which the insolvency shall appear, must be set out

in the bill. (Newfoundland By. Cons. Co. v. Schack. 40 E. 222).

There must be actual insolvency; expected insolvency at some future

time is not sufficient. (Edison v. Edison Phonograph Co., 52 E. 620).

7. Discretion of court.

Where the appointment of a receiver would serve no beneficial

purpose, the Court of Chancery will not appoint. (Sternberg v. Wolif, 56

E. 555). However, if the directors are proven guilty of breaches of

trust, misconduct, or incapacity, the court should appoint a receiver.

(Am. Surety Co. v. Great White Spirit Co.. 58 E. 526; Fitzgerald v.

State Mutual Bldg. & Loan Assn. 69 Atl. 564). But a receiver should

not be appointed if it appear that the directors are closing its affairs

and that such directors are in all respects trustworthy. (City Pottery

Co. V. Yates, 37 E. 543).
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B. The motive actuating those who apply for the appointment of
a receiver are not material.

(McMulUn V. McArthur Elec. Mfg. Co., 68 Atl. 9Y; Catlin v. Vichachi
Mining Co., 73 E. 286 ; Fort Wayne Elec. Corp. v. Franklin Elec. Light
Co., 57 E. 16).

9. A receiver will not be appointed on a preliminary hearing where
all the grounds upon which such appointment is sought are fully met
by proper affidavits.

(Brady v. Bay State Gas Co., 106 Fed. 584; Taylor v. Cuban Land &
8teams-hip Co., 106 Fed. 437).

10. Who are creditors under the statute.

Creditors or stockholders are by the statute authorized to make
application for the writ of injunction and the appointment of a receiver.

In Gallagher v. Asphalt Co. of Am., 65 E. 258, the court held that the

word "creditor" was not used in the statute in a narrow and technical

sense, but in a broad sense, and that if a party is so related to the

corporation and its assets as to be entitled to a share of what is divided

among creditors—if the party can come into the proceedings as a

claimant and prove his claim so as to be entitled to a dividend, it

must be generally true that he is qualified as a creditor to institute the

proceedings which result in the distribution of the assets in part to

himself. (See also Bosenhaum v. U. S. Credit System Co., 61 L. 543;

Ft. Wayne Elec. Corp. v. Franklin Elec. Light Co., 57 E. 16; Spader

V. Mural Decoration Mfg. Co., 47 E. 18; Bolles v. Crescent Drag Co..

53 E. 614; N. J. Ins. Co. v. Meeker, 37 L. 282). (See also Lehigh &
Wilkesharre Coal Co. v. Stevens & Condit Trans. Co., 63 E. 107;

0'Grady v. U. S. Independent Tel. Co., 71 Atl. 1040).

11. Who are stockholders under the statute.

To enable one, as a stockholder, to institute proceedings under this

section, he must be the actual owner of some of the stock, by virtue of

which he has an interest in the assets of the corporation. (Hoopes v.

Basic Co., 69 E. 679; Aif'd 72 Id. 426). The holder of a voting trust

certificate is the beneficial owner of the stock represented by it in the

hands of the "voting trustees," and as such, he is a stockholder within

the meaning of section 65. (0'Grady v. U. S. Ind. Tel. Co., supra).

V. Court May Appoint Receiver; Powers of Receiver; Acts of

Majority Valid; Removal and Compensation.

1. When receiver may he appointed.

Section 66 gives the Court of Chancery the right to appoint receivers

at the time of ordering the injunction or at any time afterward.

2. General powers.

The receivers are given full power to sue for, collect and receive prop-

erty of every description of the corporation, and to institute suits either
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at law or in equity for the recovery of any property or demand existing

in favor of the corporation. This power includes the right to eiiect a

settlement with any debtor of the corporation or with any person having

possession of property of the corporation, or any one in any way
responsible to the corporation, allowing to such person just set-offs.

A receiver also has power to sell, convey and assign all the estate, rights

and interest of the corporation, and to hold and dispose of the proceeds

under the direction of the Court of Chancery. (Sec. 66).

3. Power to examine witnesses.

Section 71 gives the receiver power to examine witnesses, including

creditors and claimants, or any of the officers of the corporation, under
oath or affirmation. A person refusing to be sworn, or refusing to answer
questions may be committed to prison by the Court of Chancery.
As to receiver's power to examine witnesses, see Smith v. Trenton

Del. i'alls Co.^ 4 E. 505; but where service of summons was made by

the receiver on a person without the state, the courts of the state have

no authoritj' to make an order adjudging such person in contempt
for failing to appear. (Fidelity & Casualty Co. v. MacAfee^ 72 E. 279).

4. Power to search.

Under section 72, the receiver is also given power to break open

houses, shops, warehouses, doors, trunks, chests, or other places of the

corporation where any of its property or effects have been kept or shall

he, and take possession of the same. Such breaking and entering must,

however, be done in the day time and with the assistance of a peace

officer.

As to the power and duties of receivers. (See Mills v. Hendershot,

70 E. 258; Barkalow v. Totten, 53 E. 573; In re Mather's Sons Co.,

52 E. 607; Graham Button Co. v. Spielman, 50 E. 120; Afi'l Id: 796;

Hood V. McNaughton, 54 L. 425).

5. Who receiver represents.

The receiver does not represent the corporation alone. "He is not

created by the corporation, nor does he derive his power or his title from
it, but he is brought into existence by the same authority that gave

life to the corporation. He is invested with title by act of law. He
is a creation of the law for the protection of the rights of creditors

and must necessarily be clothed with their attributes and equities to

accomplish the purpose of his creation. He represents both the corpora-

tion and its creditors, and is invested with the rights and powers of

both, so far as may be necessary to perform his functions." {Nafl Trust

Go. V. Miller, 33 E. 155-158). (See also Vanderlilt v. G. B. B. Co.,

43 E. 669).

6. Power of receiver limited.

The powers of a receiver are limited by the terms of the order of

his appointment, and the statute authorizing it; he cannot borrow
money on receiver's certificates unless he be authorized by the court
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having jurisdiction over him and the property. The receiver of a private
corporation may be authorized to borrow money on receiver's certifi-

cates, which shall be a lien prior to that of a subsisting encumbrance
onlj for one purpose—the preservation of the property and the expenses
of realizing on it by a sale, except, possibly the continuance of insolvent's

business, as an absolute essential to such preservation. (Lockport Felt

Co. V. United Box Board & Paper Co., 74 E. 686).

7. Power of receiver of public work to sell or lease principal
work, franchise, etc.

Section 82 provides that "Whenever a receiver of a corporation shall

have charge of a canal, railroad, turnpike or other work of a public

nature, in which the value of the work is dependent upon the franchise,

and in the continuance of which the public as well as the stockholders

and creditors have an interest, the receiver may sell or lease the prin-

cipal work for the construction whereof the said corporation was
organized, together with all the chartered rights, privileges and fran-

chises belonging to it and appertaining to such principal work; and
the purchaser or purchasers, lessee or lessees of such principal work,

chartered rights, privileges and franchises, shall thereafter hold, use

and enjoy the same during the whole of the residue of the term limited

in the charter of said corporation, or during the term in such lease

specified, in as full and ample a manner as such corporations could

or might have used and enjoyed the same; subject, however, to all the

restrictions, limitations and conditions contained in such charter;

provided, that nothing in this section contained shall be so construed

as to apply to or in anywise affect any corporation authorized by law

to exercise banking privileges."

8. Acts of majority effectual.

"Every matter and thing by this act required to be done by receivers

or trustees, shall be good and effectual, to all intents and purposes,

if jDcrformed by a majority of them." (Sec. 73).

9. Vacancies among trustees.

The Court of Chancery may remove any receiver or trustee and
appoint another or others in his place or fill any vacancy which may
occur. (Sec. 73).

10. Compensation and expense of administration.

Compensation of receivers is provided for under section 85, which
directs such compensation and the expenses of the administration of

the receiver, to be paid out of the assets before distribution of them.

That the receiver's allowances and his expenses in winding up the com-
pany are entitled to preference over state franchise taxes levied during

the receivership (see Chesapeake & Ohio Ry. Co. v. Trans. Co., 62 E.

751). As to what is reasonabe compensation, (Lemheck v. Jarvis

Terminal Cold Storage Co., 68 E. 352).
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VI. Bond and Oath of Receiver.

1. Court to prescribe terms of appointment.

A receiver, before acting as such, must enter into such boud and
comply with such terms as the court may prescribe. (Sec. 67).

2. Form of oath.

A receiver must also take and subscribe to an oath or affirmation in

form as follows: "I, , do swear (or affirm) that I will faith-

fully, honestly and impartially execute the powers and trusts reposed in

me as receiver, for the creditors and stockholders of the and that

without favor or affection." (Sec. 67). This oath must be filed

with the clerk in chancery within ten days after taking.

VII. Property, Tranohisbs, &c., of Insol^^ent Corporation Vests

IN Receiver Upon Appointment.

1. Corporation divested of title.

By section 68 of the General Corporation Act, it is provided that all

the real and personal property of an insolvent corporation, wheresoever

situated, and all its franchises, rights, privileges and effects, shall, upon

the appointment of a receiver, forthwith vest in him, and the corpora-

tion shall be divested of the title thereto.

2. Conflict of decisions.

The above section is new in the Corporation Act of 1896. Upon the

law as it formerly stood, the decisions had been conflicting, and it was
intended by this section to set at rest the question whether the property

of an insolvent company vests at all in the receiver. In the case of

Squire v. Princeton Lighting Co., 72 E. 883 (1907), it was held that

the title of the insolvent corporation ceases upon either an adjudication

of insolvency, or the appointment of a receiver or trustee. Willink v.

Morris Canal & Banking Co., 4 E. 377-400, had held that title to the

property was not changed by the appointment of a receiver, but that

the power to take charge of and sell such property, was merely dele-

gated to him. In Corrigan v. Trenton Del. Falls Co.^ 7 E. 489-496,

however, it was held that such appointment worked a conveyance or

transfer of all the property of the insolvent corporation to the receiver.

Then followed the cases of Freeholders v. State Bank, 29 E. 268;

Minchin v. Second Nat'l Bank, 36 E. 436; Receiver v. First Nat'l BanJc,

34 E, 450; Kirkpatrich v. Corning, 37 E. 54; Wilkinson v. Rutherford,

49 L. 241; N. J. S. R. R. Co. v Railroad Comm'rs, 41 L. 235-249;

Receiver of^ State Bank v. First Nat'l Bank of Plainfield, 34 E. 450-455,

the conflicting decisions of which added to the confusion on this subject.

3. The present rule.

The question is now settled by the enactment of section 68. (See

Falk V. Whittman Cigar Co.. 55 E. 396; Crews v. U. S. Car Co., 57 E.

357; Squire v. Princeton Lighting Co., 72 E. 883).
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4. As to receiver's authority to make calls upon stockholders under
section 68, see Falk v. Whittman Cigar Co., 55 E. 396; Meley v Whit-
aker, 61 L. 602.

VIII. Inventory and Eepoet By Receiver.

1. Time of.

The receiver^ as soon as convenient, must make a full and complete
inventory of all the property and effects of the corporation and present
it to the Court of Chancery, and he must also make a report of his
proceedings every six months thereafter during the continuance of the
trust. (Sec. 74).

IX. Claims To Be Upon Oath and Court May Limit Time To
Present or Make Proof of Claims.

1. Power of receiver.

Claims against an insolvent corporation must be presented to the
receiver in writing and upon oath. The receiver may examine any
claimant with relation to his claim and require him to produce any
data relative thereto; and he has power to examine witnesses under
oath or affirmation upon questions touching the claims. The receiver

must pass upon all claims and notify the claimants of his determination.
The Court of Chancery may limit the time within which creditors

are to present and make proof of their claims to the receiver, and
prescribe what notice shall be given to creditors of such limitation.

The court may bar all creditors and claimants who fail to present
their claims within the time limited. (Sees. 75 and 76).

2. Complaining creditor not excepted.

A creditor's right to share in the assets of an insolvent corporation

is not determined because of his instrumentality in bringing the action

upon which the insolvency* of the corporation is determined, as after

the final decree for injunction has been obtained, he is obliged to

prove his claim against the assets precisely as all the other creditors

must prove their claims, and his entire claim may be rejected. (Galla-

gher V. Asphalt Go. of Am., 67 E. 441-448).

3. A receiver of an insolvent corporation has the right to con-

test the validity of a chattel mortgage covering its personal assets.

(Graham Button Co. v. Spielman, 50 E. 120).

4. Claims for unliquidated damages growing out of breaches of

trust or contract, may be proved before the receiver, and claimants for

such, stand on an equality with other creditors in the distribution

of the company's assets. Thus where a contract for a term of years

involving the payment of a fixed salary for such term was breached by
the insolvency of the company, the party to whom such fixed salary

was to be paid, is entitled to present a claim to the receiver for the
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amount of damages he suffers by the breach. {Spader v. Mural Dec.

Mfg. Co., 47 E. 18). Likewise one, whose agreement with a corporation

was for a term of years upon a commission basis, and the relationship

of the agency thus established was broken by the insolvency of the com-

pany, has a right to present his claim to the receiver. (Bosenhaum v.

Credit System Co., 61 L. 543).

5. Tortious claims arising before insolvency, but not reduced to

judgment until after insolvency, are entitled to share with other claims

in the assets. {Lehigh & Wilkesbarre Co. v. Stevens & Cond.it Trans.

Co., 63 E. 107).

X. Right of Claimants^ Receivers and Persons Aggrieved to Have
Claims Adjusted by Court.

1. Right to trial by jury; procedure.

A creditor or claimant or the receiver, may demand that the claim

be referred to a jury. The procedure then to be followed is as follows

:

The demand must be entered upon the receiver's minutes and an issue

made up between the parties under the direction of one of the justices

of the Supreme Court. The jury is impannelled as in other cases,

and the issue is tried in the circurt court of the county in which the

corporation carried on its business or had its principal office. The
verdict of the jury is subject to the control of the Supreme Court,

and if not set aside by the court, is to be certified by the clerk of the

said court to the receiver. (Sec. 77).

2. In all cases where no trial by jury is demanded, the Court of

Chancery has jurisdiction to pass upon the claims presented.

(Sec. 77).

3. Appeal to chancery by persons aggrieved.

If the insolvent corporation, or any person, feels aggrieved by the

proceedings or determination of the receiver, an appeal may be had to

the Court of Chancery and said court shall determine, in a summary
way, the matter complained of and make such order as shall be equitable

and just. (Sec. 78).

4. How appeal may be made.

In Taylor v. Gray, 59 E. 621, the court held that the above provision

of the Corporation Act, authorizing an appeal to the Court of Chan-
cery, was not technical; that relief may be given under an original

bill or by way of cross bill, or in any proceeding by which jurisdiction

may be secured. If, after the receiver's determination, a new element

comes into the controversy, it is not necessary to present the same to the

receiver before appealing to the court for adjudication.

5. Appeal may be taken from chancellor's order.

An order of the chancellor, on appeal from the determination of
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tJie receiver of an insolvent corporation, is not interlocutory, but final,

and an appeal may therefore be taken from such order to the Court of
Errors and Appeals. (Ellison v. Gray, 55 E. 581.)

6. Who are parties aggrieved.

The language used in section 78 is very comprehensive and embraces
every question which could possibly be brought before the receivers for
their action. Parties vpho clairh a set-off are "parties aggrieved" under
the statute. (Jachson v. Peoples Bank, 9 E. 205). Where there is

the same receiver for two corporations, one of which, as part of its

assets, owns stock in the other, a creditor of the one has such interest

that he may appeal from an allowance of a claim against the other.

(Blake V. Domestic Mfa. Co., 64 E. 480).

7. Laches a bar to relief.

A claim must be presented to the receiver during the time lirnited

by the court for such presentation. Failure for eight years to appeal
from a receiver's decision to the Court of Chancery is such culpable
negligence as will bar relief. (Lea v. Green, 52 E. 1).

XI. Substitution of Receiver as Plaintiff in Suits Pending and
Effect of Death of Receiiver Upon Suits Pending.

As further evidence of the intention to make the sections of the

Corporation Act covering insolvency as comprehensive as possible, and
to provide for any and every possible contingency which may affect

adversely either the just claims of creditors, or the assets of the cor-

poration, section 79 allows the receiver, (upon application by him) to

be substituted as plaintiff or complainant in the place of the corporation

he represents, in any action pending at the time of his appointment,

and section 80 provides that in the event of the receiver's death, actions

against him shall not abate, but shall be continued either against his

successor, or against the corporation in case no new receiver is ap-

pointed.

XII. Encumbered Property May Be Sold Free of Liens By Order
OF THE Court.

1. Money to be paid into court.

"Where property of an insolvent corporation is at the time of the

appointment of a receiver incumbered with mortgages or other liens,

the legality of which is brought in question, and the property is of a

character materially to deteriorate in value pending the litigation, the

Court of Chancery may order the receiver to sell the same, clear of

incumbrances, at public or private sale, for the best price that can

be obtained, and pay the money into the court, there to remain subject

to the same liens and equities of all parties in interest as was the

property before sale, to be disposed of as the court shall direct."

(Sec. 81).
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2. Legality of lien and character of property jurisdictional facts.

As prerequisites to the exercise of the power of sale by the Court
of Chancery as above provided, two jurisdictional facts must appear

—

first, that the prior encumbrances are disputed as to either legal or
equitable rights asserted under them, and second, that the property
is of such a character that it will materially deterioate in value pend-
ing the litigation. {Reilly v, Penn. Cordage Co.^ 58 E. 459; Randolph
V. Earned, 27 E. 557).

3. Sale subject to confirmation by Court of Chancery.

Those who have liens upon the property have no control over the
conditions of its sale under the above section, but they may protect
themselves from misjudg-ment on the receiver's part by an application

to the Court of Chancery to refuse confirmation of the sale. The court
may refuse to confirm where the price is so inadequate that great
injustice would be done were the sale allowed, but if the sale be
refused confirmation on this ground, applicants for re-sale will be
required to give some assurance or security that at such re-sale a
higher price will be bid. (Porch v. Agnew Co., 66 E. 232; Rowan v.

Congdon, 53 E. 385).

XIII. Priority of Claims.

Although section 64 has for its object the prevention of preferences

in favor of creditors of an insolvent corporation, there are certain

other provisions in the act which establish the priority of certain claims

over other liens.

1. Liens of workmen and laborers prior to all others; conditions;

exceptions.

Sections 83 and 84 which though separate sections in the act, are

in reality one, since each governs and conditions the other, are in

substance as follows : In case of the insolvency of any corporation,

the laborers and workmen, and all persons doing labor or service of

whatever character, in the regular employ of such corporation, shall have
a first and prior lien upon the assets thereof for the amount of wages
due to them respectively for all labor, work and services done, per-

formed or rendered within two months next preceding the date when
proceedings in insolvency shall be actually instituted and begun against

such insolvent corporation, except the lien and incumbrance of a chattel

mo?"tgage, recorded more than two months next preceding the date when
proceedings in insolvency shall have been actually instituted against such
insolvent corporation, and except the lien and incumbrance of a chattel

mortgage recorded within two months next preceding the date when
proceedings in insolvency shall be actually instituted and begun
against such insolvent corporation. Such lien shall be prior

to all other liens that can or may be acquired upon or against

such insolvent corporation, for money loaned or for goods purchased

within said period of two months; and also except as against the lien
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of mortgages given upon the lands and real estate of such insolvent
corporation,

2. Strict construction of statute.

Section 83 creating, as it does, a statutory preference, should be
strictly construed. The statute prescribes the capacity of those whose
claims are to be preferred, qualifies the character of their service with
respect to the corporation, and limits the time within which such service

shall have been performed. The courts therefore have not extended
the scope of the statute by a liberal construction of its provisions.

3. Examples.

Thus, a person, not in the employ of an insolvent corporation, who
loaned money to it upon an understanding that such money would be
used to pay the wages of its laborers, is not, when the corporation is

decreed to be insolvent, entitled to the preference. (Camphell v. Taylor
Mfg. Co., 64 E. 622; Aff'd Id. 791). Neither will a superintendent

who voluntarily, and supposing the company to be solvent, advances
his own money to pay workmen, there being no assignment of their

claims to him, nor any agreement that he was to have the benefit of

their lien, be subrogated to the rights of such workmen to the statutory

preference. (In re North River Com. Co.^ 38 E. 433). Where, how-
ever, an assignment of the lien is made after the lien has attached, in

such case the assignee will hold the debt with its security. (D. L. &
W. R. R. Co. V. Oxford Iron Co., 33 E. 192-197).

4. Who are entitled to the lien.

The president is not entitled to the lien {England's Ex'rs v. Beatty

Organ Co., 41 E. 470), but a bookkeeper in the regular employ of the

corporation, even though he be a director, is entitled to it. (Consoli-

d^ated Coal Co. v. Keystone Chem. Co., 54 E. 309). A i)erson who
furnishes labor or services of others, under a contract to do the vvliole

business of a corporation, or a particular branch of it, has no lien

under this section, he being a contractor not an employee. (Lehigh

Coal & Nav. Co. v. C. R. R. Co. of N. J., 29 E. 252). A drayman,
regularly employed, whose services are of a kind or class which the

corporation must have in order to continue in business, is entitled to

the preference. (Watson v. Watson Mfg. Co., 30 E. 588). Also the

general manager, even though a stockholder and director. (Buvi'nger

V. Evening Union Printing Co., 72 E. 321). The lien, however, does

not apply where the claimant is a corporation. (In re Barr Dinwiddle
Printing, &c., Co., 42 Atl. 575).

5. As to apprentices.

Apprentices working under an agreement by the terms of which
their wages are to accumulate until the end of their apprenticeship,

have no more extensive right to preference than other unpaid workmen
regularly employed. (Mingvn v. Alva Glass Mfg. Co., 55 E. 463).
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6. As to mechanics' liens.

See Doty v. Auditorium Pier Co., 56 Atl. 720; Aff'd 65 E. 768.

7. Those laborers only are entitled to priority of payment, who
were in the employ of the company at the time it became insolvent.

{Bedford V. Newark Machine Co., 16 E. 117-119; D. L. & W. B. B.
Co. V. Oxford Iron Co., 33 E. 192).

8. Waiver of lien.

The acceptance of a promissory note, without security, does not
operate as a waiver of the lien given by the statute, unless it is the

intention to relinquish the lien and such intention is unmistakably
manifested. (D. L. & W. B. B. Co. v. Oxford Iron Co., supra).

9. Lien only upon assets in receiver's hands.

Whatever lien an employe may have in the assets of a corporation

must be enforced through the receiver. The lien is given upon the

assets in his hands. Such lien does not give an employe priority over

a creditor secured by mortgage which mortgage was recorded before

the employe's debt accrued. {HinMe v. Camden Safe Deposit, &c., Co.,

47 E. 333).

10. What the term "assets" includes.

Wright V. Wynockie Iron Co., 48 E. 29 (1891), held that the claims

of laborers were not entitled to precedence in payment over liens ac-

quired by judgment execution and levy thereunder, which antedates

the time which the court adjudges to be the time of the corporation's

insolvency. The decision in this case, however, was based upon section

63 of "An Act concerning corporations (Revision of 1875)," as amended
March 31st, 1887 (P. L. 1887, p. 99). Under this act it had always been

held that the receiver in insolvency took the property of the corporation

subject to liens of judgments obtained before adjudication of insol-

vency. In Mesereau v. Mesereau Co., 51 E. 382, it was held that the

act of April 8th, 1892 (P. L. 1892, p. 426), was intended to supercede

and repeal all prior provisions of law on the subject of priority of

laborers' liens of insolvent corporations. This act of 1892 was incor-

porated in the Revision of 1896 and forms the two sections quoted supra.

(Sees. 83, 84).

Following the case of Mesereau v. Mesereau Co., supra, it was held

in Fitzgerald v. Maxim Power Mfg. Co., 33 Atl. 1064 (1896), that the

words "assets" as used in the act of 1892, included all the property or

entire assets of the corporation which would come into the receiver's

possession for administration, whether incumbered by previous liens

or not, the only exceptions being the property specifically excepted by

section 84, and that in consequence of this construction, a laborer's lien

was prior to the lien of a judgment entered against the corporation

btjcr? its insolvency.
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11. Effect of expense of receivership.

The preferred labor claims are always to be paid in full, unless it

is necessary to encroach upon them to meet the expenses of the re-

ceivership. {Lyle V. Staten Is. T. C. Lumber Co., 62 E. 797).

XIV. Distribution op Assets.

1. Orderly distribution.

Allowances, expenses and costs, and all special and general liens to

the extent of their lawful priority, are to be first paid ; then the creditors
(except mortgage and judgment creditors when the judgment has not
been by confession for the purpose of preferring creditors) are to be
paid proportionally to the amount of their respective debts. Creditors
shall be entitled to distribution on debts not due, and in such case,

when interest is not accruing on the same, a rebate of interest shall be
made. If there be any surplus left, after payment as above, and the
preferred stockholders, it shall be divided and paid to the general
stockholders proportionally, according to their respective shares. (Sec.

86).

2. Rights of preferred stockholders.

The Corporation Act of 1875 created a statutory preference with
reference to preferred stock, as it directed that in the distribution of

capital, the holders of preferred stock should be paid firat, before any
distribution was made to the holders of common stock. It was upon
this act that the case of McGregor v. Home Ins. Oo., 33 E. 181, was
decided, and it was therein held that preferred stock was entitled to

preference in the distribution of capital. In the provisions of the

Revision of 1896, however, this statutory preference was eliminated

and the decision in the McGregor ease was overruled in Llyod v. Penna.
Elec. Vehicle Co., 72 Atl. 16 (1909). Section 18 of the Corporation

Act reads that "Every corporation organized under this act shall have
power to create two or more kinds of stock, of such classes, with such

designations, preferences and voting powers or restrictions or qualifica-

tions thereof as shall be stated or expressed in the certificate of incor-

poration or in any certificate of amendment thereto." Obviously under

this section it was intended that the rights of preferred stock should

be defined in the certificate of incorporation, and the certificate alone

should be consulted in determining in what respect stock should be pre-

ferred. Unless stock is preferred as to capital in the certificate, it can-

not be so preferred in distribution.

3. Rights of preferred creditors.

Upon distribution of the assets of an insolvent corporation, the right

of a preferred creditor to full payment outranks the right of a general

creditor to partial payment. {Lyle v. Staten Is. T. 0. Lumber Go.y

62 E. 797).
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4. Rights of judgment creditors.

A judgment at law, which is fraudulent as against certain of the
creditors of an insolvent corporation, but valid as against others, will

not be set aside by the court in which it was entered at the instance
of the receiver of such corporation by reason of the fraud. The rights
of those creditors, as against whom the judgment is fraudulent, can be
protected in the distribution of the company's assets by the court having
control of the matter. (Beehe v. Beehe Co., 64 L. 497).

5. Creditors holding secured bonds as collateral.

A creditor of an insolvent corporation who holds as collateral secured
bonds of the corporation, the security for which is insufficient to pay
in full either the bonds or the debts, cannot be admitted as a creditor

for the balance due on the bonds as well as for the debt. {Pattherg v.

Pattherg & Bro., 55 E. 604).

6. As to judgment by confession, the court, in Consolidated Coal
Co. V. Nat'l State Bank, 55 E. 800, held that the statute deals with the
intention with which the judgment is confessed. The intention with
which the bond and warrant of attorney to confess judgment are given,
is not necessarily the intention with which the judgment is confessed,
and if it appear that the object sought to be accomplished by the con-
fession of judgment was to enable the plaintiff therein to thereby obtain
a preference over other creditors, proof that such intent did not exist
at the time of the making of the bond and warrant, will not operate
to relieve from the consequences imposed by the statute.

7. Time as essense of judgment creditors' right to priority.

Under the theory that the title of an insolvent corporation to its

property continues until there is either an adjudication of insolvency,
or the appointment of a receiver, it was held in Squire v. Princeton
Lighting Co., 72 E. 883, that a judgment creditor, whose judgment was
recovered, execution issued and levy made, after the court had made
an order restraining the corporation from transferring its property or
contracting additional debts, and requiring said corporation to show
cause why an injunction should not issue and a receiver be appointed,
but before the appointment of the receiver, was entitled to priority
in payment.

8. As to proof of entire claim by creditors holding collateral
security.

In Butler v. Commonwealth Toh. Co., 74 E. 423, the court held that

the rulings of the court in the case of State BanJc v. Receivers of the

Bank of New Brunswick (3 E. 266), decided in 1835, should still con-
trol in cases where a creditor holds collateral security of an insolvent

corporation. In the latter case, it was held that the "Act to prevent
frauds by incorporated companies," passed in 1829 (which by re-enact-

ment forms a part of the present Corporation Act), was essentially a

bankrupt act, and that a creditor holding collateral security of an

14
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insolvent corporation, must apply his securities to the payment of his

debt and prove only for the balance. If he dbes not do this, he must
deliver up his security as a condition precedent to proving iiis whole
claim.

9. State franchise tax a preferred debt.

Section 6 of the "Act to provide for the imposition of state taxes
upon certain corporations and for the collection thereof," P. L. 1884,

p. 236, makes the state franchise tax a preferred debt in case of in-

solvency. (See Oonklin v. U. S. Shipbuilding Co., 148 Fed. 129;
Chesapeake & Ohio Ry. Co. v. Atl. Trans. Co., 62 E. 751; Crews v.

U. S. Car Co., 57 E. 357). (See also Freeholders v. State BanTc, 20 E.
268; Aff'd 30 Id. 311). Where no return is made by the insolvent

corporation to the state board of assessors (see King v. Am. Elec. Vehicle
Co.. 70 E. 568; In re U. S. Car Co., 60 E. 514).

XV. Eeconveyance of Property and Keouoanization.

1. Upon certain conditions.

When a receiver has been appointed, and it afterwards appears that

the debts of the corporation have all been xiaid or provided for. and
that there remains or can be obtained by further contributions, sufficient

capital to enable the corporation to resume its business, then the Court
of Chancery may direct the receiver to reconvey to the corporation all

its property and effects, and in such case the corporation may resume
and enjoy full control of the same. (Sec. 69).

2. Discretion of Court of Chancery.

The Court of Chancery may, however, in its discretion, dissolve the

corporation and declare its charter forfeited. (Sec. 69).

3. Issuance of bonds and stock upon re-organization.

A majority in interest of the stockholders, if the property is recon-

veyed, as above, must agree upon a plan of resumption and reorganiza-

tion, and the corporation may then, with the consent of the Court of

Chancery, mortgage its property or franchises for the purpose of re-

organization and may issue bonds or other evidences of indebtedness

or additional stock or both, and use the same for the full or partial

payment of creditors, who will accept the same, or otherwise dispose of

the same for the purpose of the reorganization. (Sec. 70).

(See Conklin v. U. S. ShiphuUding^ Co.. 140 Fed. 219; Kirhpafricl-

V. Bd. of Assess.ors, 57 L. 53; Fleming v. Fleming Hotel Co.. 70 E.

.509; Lehigh Coal & Nav. Co. v. Gen. R. R. Co.. 34 E. 88).



ANALYSIS OF GENERAL CORPORATION ACT
AND OTHER STATUTES.

I. Powers,

1. General powers of every corporation.

2. Additional powers.

3. Banking powers prohibited.

4. Charters subject to legislative repeal and alteration.

5. Act subject to legislative repeal or amendment.

II. Formation, Coxstitution, Alteration, Dissolution.

6. Purposes for which corporations may be formed.
7. Business outside the state.

8. The certificate; how signed; what to contain.

9. Authentication and record of certificate. Copy evidence.

10. Corporate existence begins on filing certificate.

11. By-laws; power to make.
12. Directors to manage business; directors chosen annually; classi-

fication.

13. Olficers; how chosen; tenure of office.

14. Other officers and agents.

15. Vacancies; how filled.

16. Pirst meeting; how called.

17. Stockholders may vote by proxy; quorum, etc.

18. Preferred and other stocks.

19. Stock certificates; who shall sign.

20. Transfer of shares; as collateral.

21. Stockholders liable until subscriptions are fully paid.

22. Assessments on shares.

23. Shares may be sold for non-payment of assessments.

24. Notice of sale.

25. Certificate upon payment of capital.

26. Liability of officers for not making certificate.

26i-. Incorporators may amend certificate of incorporation before

payment of capital.

27. Amendments and changes after organization.

28. Amendments by corporations formed under other acts.

29. Decrease of capital stock; how effected.

30. Unlawful reductions of capital and unlawful dividends; funds

from which dividends may be declared.

31. Voluntary dissolution; procedure, etc.

32. Incorporators may dissolve corporation before payment of capital.

(211)
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III. Eleotioxs; Stockholders' Meetings.

33. Stock and transfer books must be kept in registered office; annual
list of stockholders; books as evidence.

34. Election of directors; voting; quorum.
35. No candidate to act as judge, etc., of election.

36. Eegulations as to voting.

37. Voting powers of executors and trustees. Hypothecated stock.

38. Shares of stock of a corporation belonging to said corporation
shall not be voted on directly or indirectly.

38^-. Cumulative voting.

39. Directors shall be stockholders.

40. Stock books to determine vi^ho are stockholders; transfer books to

determine v^ho may vote.

41. Failure to hold election.

42. Supreme Court may summarily investigate complaints touching
elections.

43. Annual report to secretary of state.

44. Stockholders' meetings must be held at registered office in New
Jersey. Corporations must maintain a New Jersey office.

Directors may meet out of state.

45. Name to be displayed at registered office.

46. Calling of meeting by three or more stockholders.

IV. Dividends—Payment of Capital Stock.

47. Dividends; when to be declared; working capital.

48. Payment of capital stock to be made in money; no loan to

stockholders.

49. Stock issued for property purchased.

50. Certain corporations may subscribe, hold and dispose of stocks

and bonds of other corporations.

51. Any corporation may hold stock and bond's of other corporations.

52. Penalty for false certificates.

V. Winding Up.

53. Corporate existence continues for certain purposes.

54. Directors; trustees on dissolution. In case of vacancy sur-

vivors to act.

55. Powers and liabilities of such trustees.

56. Court of Chancery may continue directors as trustees or appoint
receivers of dissolved corporation.

57. Jurisdiction of Court of Chancery.

58. Disposition of proceeds by trustees or receivers.

59. Actions not to abate on dissolution.

60. Copy of decree of dissolution to be filed in office of secretary

of state.
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VI. Execution Against Corporation.

61. On execution, schedule of property to be furnished.
62. Execution may be satisfied by debts due corporation.

VII. Insolvency.

63. Directors must call meeting of stockholders and exhibit statement
when corporation becomes insolvent.

64. Conveyance or assignment of property, etc., after insolvency, or
contemplation of insolvency, void as against creditors.

65. Remedy in chancery by injunction and appointment of a receiver
in case of insolvency.

66. Court may appoint receivers; powers of receivers.

67. Receiver to take oath; form of oath.

68. Property vests in receiver upon appointment.
69. Wlien debts paid or provided for, court may direct receiver to

reconvey property, or may dissolve corporation.

70. Upon reorganization company may issue bonds and stock to

creditors.

71. Power of receiver to examine witnesses, etc.

72. Power to search, etc.

73. Acts of majority valid; may be removed and others appointed.

74. Inventory and report.

76. Court may limit time for creditors to present and make proof

of claims.

76. Claims to be upon oath.

77. Trial by jury allowed at the circuit.

78. Persons aggrieved by proceedings may appeal to Court of Chancery.
79. Upon application receiver to be substituted as plaintiff in suits

pending.
80. Actions not to abate by death of receiver.

81. Court may order receiver to sell incumbered property in litiga-

tion free of liens.

82. Receiver of railroad, public work, etc., may sell or lease principal

work, chartered rights, etc.

83. Laborers and workmen to have first lien on assets.

84. . Chattel mortgages to be first liens.

85. Compensation of receivers.

86. Distribution; how made.

VIII. Service of Process.

87. Process against corporations of this state.

88. Process against foreign corporations.

89. When defendant in court.

90. Proceedings when summons not served.

91. Corporations not to alien lands during suit if order for publica-

tion is made.
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IX. Eemedibs Agmnst Officers and Stockholders.

92. Action for liability imposed by act; remedy in chancery.

93. Stockbolders, etc., who pay company's debts may recover.

94. No satisfaction to be had of property until remedy against com-
pany has been exhausted.

X. Foreign Corporations.

95. Foreign corporations may hold and convey lands, etc.

95J. Municipal corporations excepted.

96. Foreign corporations subject to this act.

97. Foreign corporations to file copy of charter, statement, etc.,

before commencing business.

98. Cannot maintain action until certificate of secretary of state is

obtained.

99. Death of agent; appointment of another; penalty for failure.

100. Unlawful to transact business until conditions are complied with.

101. Foreign corporations to pay same taxes, etc., required of New
Jersey corporations in other states.

102. Service of prerogative writ against foreign corporation.

103. How writs may be enforced.

XI. Merger of Corporations.

104. Corporations of this state may merge and consolidate.

106. How consolidation or merger shall be made.
106. Corporations merged or consolidated shall be one corporation.

107. Upon merging or consolidating, rights, etc., to be vested in new
corporation.

108. Dissenting stockholder of corporation having franchise for public

use may i)etition court for appointment of appraisers.

108J. Upon merger or consolidation, dissenting stockholder may have

stock appraised.

109. Consolidated corporation authorized to issue bonds and mort-

gage property.

XII. Taxation.

110. Real and personal property; how taxed.

XIII. Lost Certificates of Stock.

111. New certificates of stock may be issued for certificates lost or

destroyed.

112. Proceedings in case of refusal to issue new certificate of stock.

113. Court may proceed in a summary manner.
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XIV. Fees on Filixg Certificates; Sundry Provisloxs.

114. Fees on filiug- certificates.

115. Surviving incorporators may designate others for organization.

116. Mutual associations may create capital stock.

117. Secretary of state to compile and publish list of corporations.

118. Repealer; vested rig-hts not imiDaired.

119. Corporations may extend corporate existence.

119-|. Extension, renewal and continuance of corporate existence.

SUPPLEMENTAL AXD MISCELLANEOUS ACTS.

138. Certificates and other papers to be recorded.

139. Every certificate and report must give address of New Jersey

office and name of agent.

140. Every certificate and report m^ust be in the English language.
141. Service of declaration.

142. Service of summons of district court.

143. Service upon agent.

144. Attachment against foreign corporations.

145. Corporations may not plead usury.

146. Notice of intention to repeal charter.

147. Change of location of ofiice by directors.

148. Corporations entitled to same tax exemptions as natural persons.

149. Conversion of preferred stock into bonds; issue of bonds convert-

ible into common stock.

150. Use of certain words prohibited in corporate name.
151. Certificate of incorporation; correction of errors; procedure.

152. Dissolution; payment of all taxes due as prerequisite.

153. Liabilities arising ujider statutes of other states not to be en-

forced in this state.

154. Pleading corporate existence.

155. Expenses of investigation for refusal or neglect of corporation

to report, etc., collection.

156. Certain corporations may lease property and franchises to an-

other corporation.

157. Certain corporations must pay employes' wages at least every

two weeks.

158. Dissolution of educational corporation.

159. Corporate shares may be levied on and sold on execution.

160. Certificate of corporate officer- as to interest of defendant.

161. Non-residence of corporate official ; notice by mail
;

posting

transfer of shares.

162. Certificate of corporate officer; failure to make; false certificate;

damages.
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ANNUAL STATE FRANCHISE TAX.

163. Erancliise tax on business corporations; report to state board of

assessors; mining and manufacturing companies.

164. Penalties for false statement, or failure to make statement.

165. Duties and powers of state board of assessors.

166. Tax is a debt; how collected; preferred in case if insolvency.

167. Application by attorney-general for injunction against company
in arrears for three months.

168. For failure for two consecutive years to pay state tax charter

void, unless governor gives further time.

169. Comptroller to report list of delinquents to governor, ivho issues

proclamation repealing charter.

170. Proclamation to be filed and published.

171. Exercise of corporate powers after repeal of charter a mis-

demeanor.
172. Attorney-general to proceed against delinquent corporations; re-

ceivership proceedings; sale of property; rights of purchaser.

173. Governor may correct mistake when corporation is inadvertently

reported.

174. Governor with advice of attorney-general may renew void char-

ters under certain conditions.

175. Proceedings for readjustment of excessive or unjust assessment.

176. Right of appeal to state board waived after three months.

177. Taxes illegally assessed to be refunded.



THE GENERAL CORPORATION ACT OF
NEW JERSEY.

CHAPTER 185, LAWS OF 1896.

"An Act concerning corporations (Revision of 1896)," with

amendments and supplements to the end of the legislative ses-

sion of 1911,

I.

—

Powers.

1. Every Corporation shall have power:

I. To have succession, by its corporate name, for the period

limited in its charter or certificate of incorporation, and when

no period is limited, perpetually

;

II. To sue and he sued in any court of law or equity

;

III. To make and use a common seal, and alter the same at

pleasure

;

IV. To hold, purchase and convey such real and personal

estate as the purposes of the corporation shall require, and all

other real estate which shall have been bona fide conveyed or

mortgaged to the said corporation by way of security, or in satis-

faction of debts, or purchased at sales upon judgment or decree

obtained for such debts; and to mortgage any such real or per-

sonal estate with its franchises; the power to hold real and
personal estate shall include the power to take the same by devise

or bequest

;

V. To appoint such officers and agents as the business of

the corporation shall require, and to allow them suitable compen-
sation

;

VI. To make by-laws fixing and altering the number of

its directors, and providing for the management of its property,

the regulation and government of its affairs, and the transfer of

its stock, Avith penalties for the breach thereof not exceeding-

twenty dollars;

(217)
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VII. To wind lip and dissolve itself, or be wound up and dis-

solved in manner hereafter mentioned.

(See Sec. 156.)

(See notes pp. 60, 62, 78, 79, 84, 87, 89, 93, 95, 96, 131, 134, 141, 144,

146, 148.)

2. Additional powers.

In addition to the powers enumerated in the first section

of this act and the powers specified in its charter or in the act

or certificate under which it was incorporated, every corpora-

tion, its officers, direotors and stockholders, shall possess and

exercise all the powers and privileges contained in this act, so far

as the same are necessary or convenient to the attainment of the

objects set forth in such charter or certificate of incorporation;

and shall be governed by the provisions and be subject to the

restrictions and liabilities in this act contained, so far as the

same are appropriate to and not inconsistent with such charter

or the act under which such corporation was formed ; and no

corporation shall possess or exercise any other corporate powers,

except such incidental powers as shall be necessary to the exer-

cise of the powers so given.

(See notes p. 96.)

3. Banking powers prohibited.

^o corporation created or to be created under the provisions

of this act shall, by any implication or construction, be deemed
to possess the power of carrying on the business of discounting

bills, notes or other evidences of debt, or of receiving deposits of

money, of buying gold or silver bullion or foreign coins, or of

buying and selling bills of exchange, or of issuing .bills, notes or

other evidences of debt, upon loan or for circulation as money.

(As amended by P. L. 1899, p. 473.)

(See notes pp. 45, 60, 99, 108.)

4. Charters subject to legislative repeal and alteration.

The charter of every corporation, or any supplement thereto

or amendment thereof shall be subject to^ alteration, suspension

and repeal, in the discretion of the legislature, and the legisla-

ture may at pleasure dissolve any corporation.

(See notes pp. 101, 149, 150.) (See Sec. 140.)
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5. Act subject to legislative repeal or amendment.

This act may be amended or repealed, at the pleasure of

the legislature, and every corporation created under this act

shall be bound by such amendment; but such amendment or

repeal shall not take away or impair any remedy against any

such corporation or its officers for any liability which shall have

been previously incurred ; this act and all amendments thereof

shall be a part of the charter of every corporation heretofore or

hereafter formed hereunder, except so far as the same are inappli-

cable and inappropriate to the objects of such corporation.

(See notes pp. 101, 149.)

IT. Formation, Constitution"^ Alteeatioist^ Dissolution.

6. Purposes for which corporations may be formed.

Upon executing, recording and filing a certificate pursuant to

all the provisions of this act, three or more persons may become

a corporation for any lawful purpose or purposes whatever, other

than a savings bank, a building and loan association, an insur-

ance company, a surety company, a railroad company, a telegraph

company, a telephone company, a canal company, a turnpike com-

pany, or other company which shall need to possess the right of

taking and condemning lands in this state, or other than a cor-

poration provided for by "An Act concerning banks and banking

(Revision of 1899)," or by "An Act concerning trust companies

(Revision of 1899)," or by "An Act concerning safe deposit com-

panies (Revision of 1899)." It shall, however, be lawful to form
a company hereunder for the purpose of constructing, maintain-

ing and operating railroads, telephone or telegraph lines outside

of this state
; provided, that any company organized under the

provisions of this act for cremation purposes shall, before begin-

ning business, file a certified copy of its certificate of incorpora-

tion with the State Board of Health and obtain from said board
a license to carry on said business, under sucli rules and regula-

tions as said board may prescribe.

(As amended by P. L. 1907, p. 35.)

(See Sec. 150.) (See notes pp. 45, 47, 49, 109.)

7. Business outside the state.

Any corporation of this state, heretofore or hereafter organ-

ized under the laws of this state, may conduct business, have one
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or more offices, and hold, purchase, mortgage and convey real

and personal property outside of this state in any of the sev-

eral states, territories, possessions and dependencies of the

United States, the District of Oohimbia, and in foreign countries

;

provided, such powers are included within the objects set forth

in its certificate of incorporation or charter.

(As amended by P. L. 1905, p. 515.)

(See notes pp. 89, 91, 101.)

8. The certificate; how signed; what to contain.

The certificate of incorporation shall be signed in person

by all the subscribers to the capital stock named therein, and shall

set forth:

I. The name of the corporation; no name shall be assumed

already in use by another existing corporation of this state, or so

nearly similar thereto as to lead to uncertainty or confusion;

II. The location (town or city, street and number, if num-

ber there be) of its principal office in the state;

III. The object or objects for which the corporation is

formed

;

IV. The amount of the total authorized capital stock of the

corporation, which shall not be less than two thousand dollars,

the number of shares into which the same is divided and the par

value of each share ; the amount of capital stock with which it

will commence business, which shall not be less than one

thousand dollars ; and, if there be more than one class of stock

created by the certificate of incorporation, a description of the

diiferent classes, with the terms on which the respective classes

of stock are created

;

Y. The names and post-office address of the incorporators

and the number of shares subscribed for by each; the aggregate

of such subscriptions shall be the amount of capital stock with

which the company will commence business, and shall be at least

one thousand dollars;

VI. The period, if any, limited for the duration of the com-

pany
;

VII. The certificate of incorporation may also contain any

provision, which the incorporators may choose to insert, for the

regulation of the business and for the conduct of the affairs of the

corporation, and any provision creating, defining, limiting and

regulating the powers of the corporation, the directors and the
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stockholders, or any class or classes of stockholders; provided,

STTch provision be not inconsistent with this act.

(As amended by sec. 2, P. L. 1898, p. 107.)

(See Sec. 139.) (See notes pp. 47, 50, 82, 103, 128, 146.)

9. Authentication and record of certificate. Copy evidence.

The certificate of incorporation shall he proved or acknowl-

edged as required for deeds of real estate, and recorded in a hook

to he kept for that purpose in the office of the clerk of the county

where the principal office of such corporation in this state shall

be established, and, after being so recorded, shall be filed in the

office of the secretary of state; said certificate, or a copy thereof

duly certified by the secretary of state, shall be evidence in all

courts and places.

(See notes pp. 49, 50, 51, 144, 145, 174.)

10. Corporate existence begins on filing certificate.

Upon making the certificate of incorporation and* causing the

same to be recorded and filed as aforesaid, the persons so asso-

ciating, their successors and assigTis, shall, from the date of such

filing, be and constitute a body corporate by the name set forth

in said certificate, subject to dissolution as in this act elsewhere

provided.

(See notes p. 144.)

11. By-laws; power to make.

The power to make and alter by-laws shall be in the stock-

holders, but any corporation may, in the certificate of incorpora-

tion, confer that power upon the directors ; by-laws made by the

directors under power so conferred may be altered or repealed

by the stockholders.

(See notes pp. 50, 53, 95, 127.)

12. Directors to manage business; directors chosen annually;

classification.

The business of every corporation shall be managed by its

directors, who shall respectively be shareholders therein ; they

shall be not less than three in number, and, except as hereinafter

provided, they shall be chosen annually by the stockholders at

the time and place provided in the by-laws, and shall hold office
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for one year and until others are chosen and qualified in their

stead ; but by so providing in its certificate of incorporation, anv

corporation organized under this act may classify its directors in

respect to the time for which they shall severally hold office,

the several classes to be elected for different terms
;

pro'vided,

that no class shall be elected for a shorter period than one year

or for a longer period than five years, and that the term of office

of at least one class shall expire in each year; any corporation

which shall have more than one kind of stock, may, by so provid-

ing in its certificate of incorporation, confer the right to choose

the directors of any class upon the stockholders of any class or

classes, to the exclusion of the others ; one director of every cor-

poration of this state shall be an actual resident of this state,

and it shall not be necessary for more than one director to be a

resident of this state, notwithstanding the provisions of any special

charter or other act.

(Set Sec. 44.)

(See notes pp. 50, 66, 67, 90, 127, 131, 137.)

13. Officers; how chosen; tenure of office.

Every corporation organized under this act shall have a presi-

dent, secretary and treasurer, who shall be chosen either by the

directors or stockholders, as the by-laws may direct, and shall

hold their offices until others are chosen and qualified • in their

stead ; the president shall be chosen from among the directors

;

the secretary shall be sworn to the faithful discharge of his duty,

and shall record all the votes of the corporation and directors in

a book to be kept for that purpose, and perform such other duties

as shall be assigned to him ; the treasurer shall give bond in

such sum, and with such surety or sureties, as shall be required

by the by-laws, for the faithful discharge of his duty.

(See notes pp. 135, 136, 140, 141.)

].4. Other officers and agents.

The corporation may have such other officers, agents and factors,

who shall be chosen in such manner and hold their office for

such terms as may be prescril>ed by the by-laws.

(See notes pp. 93, 135, 136.)
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15. Vacancies; how filled.

Any vacancv occurring among the directors or in the office

of president, secretary or treasurer by death, resignation, re-

moval or otherwise, shall be filled in the manner provided for

in the by-laws ; in the absence of such provision such vacancies

shall be filled by the board of directors.

(See notes pp. 138, 139.)

16. First meeting; how called.

The first meeting of every corporation shall be called by

a notice, signed by a majority of the incorporators, designating

the time, place and purpose of the meeting, which notice shall

be published at least two weeks before the meeting in some news-

paper of the county where the corporation is established ; or said

first meeting may be called without publication if two days' no-

tice be personally served on all the incorporators; or if all the

incorporators shall, in writing, waive notice and fix a time and

place of meeting, no notice or publication shall be required

;

whenever under any of the provisions of this act, or any amend-

ment thereto, a corporation is authorized to take any action after

notice to its members or stockholders, or after the lapse of a

prescrilD^d period of time, such action may be taken without

notice and without the lapse of any period of time, if such action

be authoTized or approved and such requirements be waived, in

writing, by every member or stockholder of such corporation or

by his attorney thereunto authorized.

(T^s amended by P. L. 1902, p. 217.)

(See notes pp. 51, 65.)

17. Stockholders may vote hy proxy; quorum, &c.

Absent stockholders may vote at all meetings by proxy in

writing ; and every corporation may determine by its certificate of

incorporation or by-laws the manner of calling and conducting

all meetings, what number of shares shall entitle the stockholders

to one or more votes, what number of stockholders shall attend,

either in person or by proxy, or what number of shares or amount

of interest shall be represented at any meeting in order to con-

stitute a quorum, and may by its original or amended certificate

of incorporation provide that any action which now requires the

consent of the holders of two-thirds of the stock at anv meetina;
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after notice to them given, or requires their consent in writing to

be filed, may be taken upon the consent of and the consent given

and filed by the holders of two-thirds of the stock of each class

represented at such meeting in person or by proxy; provided, in

no case shall more than a majority of shares or amount of inter-

est be required tO' be represented at any meeting in order to con-

stitute a quorum ; if the quorum shall not be so determined by the

corporation, a majority in interest of the stockholders, represented

either in person or by proxy, shall constitute a quorum.

(As amended by P. L. 1901, p. 260.)

(See notes pp. 50, 51, 52, 54, 63, 64, 69, 95, 12Y, 141.)

18. Preferred and other stocks.

Every corporation organized under this act shall have power

to create two, or more kinds of stock, of such classes, with such

designations, preferences and voting powers or restrictions or

qualifications thereof as shall be stated and expressed in the cer-

tificate of incorporation or in any certificate of amendment there-

of ; and the power to increase or decrease the stock as in this act

elsewhere provided shall apply to all or any of the classes of

stock ; but at no time shall the total amount of the preferred stocks

issued and outstanding exceed two-thirds of the capital stock

paid for in cash or property, and such preferred stocks may, if

desired, be made subject to redemption at any time after three

years from the issue thereof, at a price not less than par, and the

holders thereof shall be entitled to receive, and the corporation

shall be bound to pay thereon, dividends at such rates and on such

conditions as shall be stated in the original or amended certificate

of incorporation, not exceeding eight per centum per annum,
payable quarterly, half yearly or yearly ; and such dividends may
be made payable before any dividends shall be set apart or paid

on the common stock, and such dividends may be made cumula-

tive; promded, the corporation shall set apart or pay the said

dividends to the holders of non-cumulative preferred stock before

any dividend shall be paid on the common stock ; and in no event

shall a holder of preferred stock be personally liable for the debts

of the corporation; but in case of insolvency its debts or other

liabilities shall be paid in preference to the preferred stock ; the

terms "general stock" and "common stock" are synonymous.

(As amended by P. L. 1901, p. 245.)

(See notes pp. 109, 110, 111.)
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19. Stock certificates ; who shall sign.

Every stockholder shall have a certificate, signed by the presi-

dent or a vice-president, and either the treasurer or an assistant

treasurer, or the secretary or an assistant secretary, certifying

the nnmber of shares owned by him in such corporation. All

certificates heretofore issued, which are signed as aforesaid, shall

be as valid and effectual for all purposes as if signed by the

president and treasurer of the corporation.

(As amended by P. L. 1911, p. 79.)

(See notes pp. 113, 127, 140.)

20. Transfer of shares; as collateral.

The shares of stock in every corporation shall be personal

property, and shall be transferable on the books of the corpora-

tion in such manner and under such regulations as the by-laws

provide; and whenever any transfer of shares shall be made for

collateral security, and not absolutely, it shall be so expressed

in the entry of the transfer.

(See notes pp. 60, 114.)

21. Stockholders liable until subscriptions are fully paid.

Where the whole capital of a corporation shall not have been
paid in, and the capital paid shall be insufficient to satisfy its

debts and obligations, each stockholder shall be bound to pay on
each share held by him the sum necessary to complete the amount
of such share, as fixed by the charter of the corporation, or such

proportion of that sum as shall be required to satisfy such debts

and obligations.

(See notes pp. 118, 129, 143.)

22. Assessments on shares.

The directors of every corporation may, from time to time,

make assessments upon the shares of stock subscribed for,

not exceeding, in the whole, the par value thereof; and the

sums so assessed shall be paid to the treasurer at such times and
by such installments as the directors shall direct, said directors

having given thirty days' notice of the assessment and of the

time and place of payment either personally or by mail or by
publication in. a newspaper published in the county where the

corporation is established.

(See notes pp. 119, 120.)

15
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23. Shares may be sold for non-payment of assessments.

If the owner of any shares shall neglect to pay any sum as-

sessed thereon for thirty days after the time appointed for pay-

ment, the treasurer, when ordered by the board of directors,

shall sell; at public auction, such number of the shares of the de-

linquent owner as will pay all assessments then due from him,

with interest, and all necessary incidental charges, and shall trans-

fer the shares sold to the purchaser, who shall be entitled to a cer-

tificate therefor.

(See notes p. 120.)

24. Notice of sale.

The treasurer shall give notice of the time and place appoint-

ed for the sale, and of the sum due on each share, by advertis-

ing the same three weeks successively, once in each week, be-

fore the sale, in some newspaper published in the county where

the corporation is established, and by mailing a notice thereof

to the delinquent stockholder, if he knows his post-office address.

(See notes p. 120.)

25. Certificate upon payment of capital.

The president and secretary, or treasurer, upon payment of

each installment of capital stock, and of every increase thereof,

shall make a certificate, stating the amount of the capital so paid,

and whether paid in cash or by the purchase of property, stating

also the total amount of capital stock, if any, previously paid

and reported ; which certificate shall be signed and sworn to by
the president and secretary or treasurer, and they shall, within

ten days after such payment, cause the certificate to be filed in

the office of the secretary of state.

(See notes pp. 55, 140.)

26. Liability of officers for not making certificate.

If any of said officers shall neglect or refuse to perform the

duties required of them in the preceding section for thirty

days after written request so to do by a creditor or stockholder

of the corporation, they shall be jointly and severally liable for

all its debts contracted before the filing of such certificate.

(See notes pp. 55, 143.)
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262. Incorporators may amend certificate of incorporation before

payment of capital.

It shall be lawful for the incorporators of any corporation, be-

fore the payment of any part of its capital, to record with the clerk

of the county in which its original certificate of incorporation was
recorded and file with the secretary of state, an amended certifi-

cate duly signed by the incorporators named in the original cer-

tificate of incorporation, and duly acknowledged or proved as re-

quired for certificates of incorporation imder the act to which this

is a supplement, modifying, changing or altering its original cer-

tificate of incorporation, in whole or in part, which amended cer-

tificate shall take the place of the original certificate of incor-

poration, and shall be deemed to have been filed and recorded on

the date of the filing and recording of the original certificate

;

provided, however, that nothing herein shall permit the insertion

of any matter not in conformity with the act to which this is a

supplement ; and pro'vided, ho'ivever, that this act shall not in any

manner affect any proceedings pending in any court; for filing

said amended certificate of incorporation, the secretary of state

shall charge a fee of twenty dollars
;
provided, that where the

total authorized capital stock of the corporation is increased by
said amended certificate the secretarv of state shall charge an

additional fee of twenty cents for each one thousand dollars of

said increase.

(Supplement, P. L. 1898, p. 407, sec. 1.)

(See notes pp. 55, 80.)

27. Amendments and changes after organization.

Every corporation organized under this act may change the

nature of its business, change its name, increase its capital stock,

decrease its capital stock, change the par value of the shares of

its capital stock, change the location of its principal ofiice in this

state, extend its corporate existence, change its common stock

into one or more classes of preferred stock, create one or more
classes of preferred stock, and make such other amendment,
change or alteration as may be desired, in manner following:

The board of directors shall pass a resolution declaring that such

change or alteration is advisable and calling a meeting of the

stockholders to take action thereon. The meeting shall be held

upon such notice as the by-laws provide, and in the absence of

such provision upon ten days' notice, given personally or by
mail. If two-thirds in interest of each class of the stockholders
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having voting powers shall vote in favor of such amendment,

change or alteration, a certificate thereof shall be signed by the

president and secretary nnder the corporate seal, acknowledged

or proved as in the case of deeds of real estate, and such certifi-

cate together with the written assent, in person or by proxy, of

two-thirds in interest of each class of such stockholders, shall be

filed in the office of the secretary of state, and upon the filing of

the same, the certificate of incorporation shall be deemed to be

amended accordingly; provided, that such certificate of amend-

ment, change or alteration shall contain only such provision as it

would be lawful and proper to insert in an original certificate of

incorporation made at the time of making such amendment, and

the certificate of the secretary of state that such certificate and

assent have been filed in his office shall be taken and accepted

as evidenc-e of such change or alteration in all courts and places.

Nothing in this act contained shall be construed in any way
to amend, alter or modify the provisions of section eighteen of

the act to which this act is a supplement.

(As amended by P. L. 1908, p. 127, sec. 1.) (See Sec. 147.)

(See notes pp. 66, 57, 58, 60, 62, 64, 80, 82, 84, 109, 112, 128, 144, 145.)

28. Amendments by corporations formed under other acts.

Any corporation of this state whether organized under a

special act of incorporation or under general laws, excepting

railroad and canal corporations, and other corporations possess-

ing the right of taking and condemning lands, may increase or

decrease its capital stock, change its name, the par value of the

shares of its capital stock, or the location of its principal office

in or out of this state, cha-nge its common stock into one or

more classes of p^referred stock, create one or more classes of

preferred stock, and fix any method of altering its by-laws per-

mitted by the act to which this is a supplement, in the manner
prescribed in the foregoing section, and any corporation may,
in the same manner, relinquish one or more branches of its busi-

ness, or extend its business to such branches as might have been

inserted in its original certificate of incorporation.

Nothing in this act contained shall be construed in any way
to amend, alter or modify the provisions of section eighteen of

the act to which this act is a supplement.

(As amended by P. L. 1908, p. 128, see. 2.) (See Sec. 147.)

(See notes pp. 58, 59, 112.)
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29. Decrease of capital stock; how effected.

The decrease of capital stock may be effected by retiring or

reducing any class of the stock, or by drawing the necessary

number of shares by lot for retirement, or by the surrender by

every shareholder of his shares, and the issue to him in lieu

thereof of a decreased number of shares, or by the purchase at

not above par of certain shares for retirement, or by retiring

shares owned by the corporation or by reducing the par value

of shares ; and when any corporation shall decrease the amount

of its capital stock hereinbefore provided, the certificate decreas-

ing the same shall be published for three weeks successively, at

least once in each week, in a newspaper published in the county

in which the principal office of the corporation is located; the

first publication to be made within fifteen days after the filing

of such certificate, and in default thereof the directors of the

corporation shall be jointly and severally liable for all debts of

the corporation contracted before the filing of the said certifi-

cate, and the stockholders shall also be liable for such sums as

they may respectively receive of the amount so reduced
;

pru^

vided, no such decrease of capital stock shall release the liability

of any stockholder, whose shares have not been fully paid, for

debts of the corporation theretofore contracted, nor effect any

reduction of the taxes that may be required to be paid by the

charters of corporations incorporated by special acts.

(See Sec. 149.)

(See notes pp. 69, 60, 62, 109, 121, 130, 143.)

30. Unlawful reductions of capital and unlawful dividends; funds

from which dividends may he declared.

The directors of a corporation shall not make dividends ex-

cept from its surplus, or from the net profits arising from the

business of such corporation, nor shall it divide, withdraw, or

in any way pay to the stockholders or any of them, any part of

the capital stock of such corporation, or reduce its capital stock

except as authorized by law ; in case of any wilful or negligent

violation of the provisions of this section, the directors under
whose administration the same may have happened, except those

who may have caused their dissent therefrom to be entered at

large upon the minutes of such directors at the time, or who not

then being present, shall have caused their dissent therefrom to

bo so entered upon learning of such action, shall jointly and sev-
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erally be liable at any time within six years after paying such

dividend, to the stockholders of such corporation, severally and

respectively, to the full amount of any loss sustained by such

stockholders, or in case of insolvency to the corporation or its

receiver to the full amount of any loss sustained by the corpora-

tion, by reason of such withdrawal, division or reduction.

2. This act shall take effect immediately, but shall not affect

any action or proceeding pending in any court at the time it takes

effect, or any right of any corporation, or of any creditor or stock-

holder of any corporation, against any director under existing

law.

(As amended by P. L. 1904, p. 275.)

(See notes pp. 62, 110, 122, 143.)

31. Voluntary dissolution; procedure, etc.

Whenever, in the judgment of the board of directors, it shall

be deemed advisable and most for the benefit of such corporation

that it should be dissolved, the board, within ten days after the

adoption of a resolution to that effect by a majority of the whole

board at any meeting called for that purpose, of which meeting

every director shall have received at least three days' notice, shall

cause notice of the adoption of such resolution to be mailed to

each stockholder residing in the United States, and also begin-

ning within said ten days cause a like notice to be published in

a newspaper published in the county wherein the corporation

shall have its principal ofiice, at least four weeks successively,

once a week, next preceding the time appointed for the same, of

a meeting of the .stockholders to be held at the office of the cor-

poration, to take action upon the resolutions so adopted by the

board of directors, which meeting shall be held between the

hours of ten o'clock in the forenoon and three o'clock in the after-

noon of the day so named, and which meeting may, on the day
so appointed, by consent of a majority in interest of the stock-

holders present, be adjourned from time to time for not less

than eight days at any one time, of which adjourned meeting

notice by advertisement in said newspaper shall be given ; and
if at any such meeting two-thirds in interest of all the stock-

holders shall consent that a dissolution shall take place and
signify their consent in writing, such consent, together with a list

of the names and residences of the directors and officers, certified

by the president and the secretary or treasurer, shall be filed in
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the office of the secretary of state, who, upon being satisfied by

dne proof that the requirements aforesaid have been complied

with, shall issue a certificate that such consent has been filed,

and the board of directors shall cause such certificate to be pub-

lished four weeks successively, at least once a week, in a news-

paper published in said county ; and upon the filing in the office of

the secretary of state of an affidavit that said certificate has been

so published, the corporation shall be dissolved and the board

shall proceed to settle up and adjust its business and affairs;

whenever all the stockholders shall consent in writing to a dis-

solution, no meeting or notice thereof shall be necessary, but

on filing said consent in the office of the secretary of state

he shall forthwith issue a certificate of dissolution, which shall

be published as above provided.

(See Sec. 152.)

(See notes pp. 62, 63, 61, 127, 151, 152, 153.)

32. Incorporators may dissolve corporation before payment of capital.

The incorporators named in any certificate of incorporation,

before the payment of any part of the capital, and before be-

ginning the business for which the corporation was created,

may surrender all their corporate rights and franchises, by filing

in the office of the secretary of state a certificate, verified by oath,

that no part of the capital has bsen paid and such business has

not been begim, and surrendering all rights and. franchises, and
thereupon the said corporation shall be dissolved.

(See notes p. 154.)

III. Elections ; Stockholders' Meetings.

33. Stock and transfer books must be kept in registered office; an-

nual list of stockholders; books as evidence.

Every corporation shall keep at its principal and registered

office in this state the transfer books in which the transfer of

stock shall be registered, and the stock books, which shall con-

tain the name and address of the stockholders, the number of

shares held by them respectively, which shall at all times during
the usual hours for business be open to the examination of

every stockholder ; the directors shall cause the secretary, or

other officer designated by them having charge of said books,

to make, at least ten days before every election after the first
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election, a full, true and complete list, in alphabetical order, of

all the stockholders entitled to vote at the ensuing election, with

the residence of each, and the number of shares held by each,

which list shall at all times during the usual hours for business

be kept at such principal and registered office, and open to the

examination of any stockholder at said office, and if any officer

having charge of such books or list shall, upon demand by any

stockholder, refuse or neglect to exhibit such books or list, or

submit them to examination as aforesaid, he shall for every

such offense forfeit the sum of two hvindred dollars, one-half

thereof to the use of the state of New Jersey and the other half

to him who will sue for the same, to be recovered by action of

debt in any court of record, together with costs of suit, and

the books aforesaid shall be the only evidence as to who are the

stockholders entitled to examine such books or list, and to vote

at such election ; and the board of directors shall produce at the

time and place of such election such books and list, there to re-

main during the election, and the neglect or refusal of said direc-

tors to produce the same shall render them ineligible to any office

at such election.

(As amended by P. L. 1898, p. 408.)

(See notes pp. 52, 53, 67, 127, 137.)

34. Election of directors; voting; quorum.

All elections for directors shall be by ballot, unless otherwise

expressly provided in the charter or certificate of incorporation

;

the poll at every such election shall be opened bstween the

hours of nine o'clock in the morning and five o'clock in the

afternoon, and shall close before nine o'clock in the evening

;

the same shall remain open at least one hour, unless all of the

stockholders are present in person or by proxy and have sooner

voted, or unless all the stockholders waive this provision in

writing; the persons receiving the greatest number of votes

shall be the directors
;
provided, however, that unless otherwise

provided in the original or amended certificate of incorporation,

or in the by-laws approved at a stockholders' meeting, in all

corporations formed under the provisions of this act, a majority

in interest of all the stockholders shall be present in person or by

proxy to constitute a quorum.

(As amended by P. L. 1902, p. 201.)

(See notes pp. 50, 68, 135.)
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35. No candidate to act as judge, etc., of election.

JSTo person who is a candidate for the office, of director

shall act as judge, inspector or clerk of any election for directors;

and if any candidate shall so act and be elected, his election shall

be void, and the directors shall not appoint snch person- a director

within twelve months next succeeding; this section shall not

apply to the first election of directors.

(See notes p. 137.)

36. Regulations as to voting.

Unless otherwise provided in the charter, certificate or by-

laws of the corporation, at every election each stockholder,

whether resident or non-resident, shall be entitled to one vote in

person or by proxy for each share of the capital stock held by him,

but no proxy shall be voted on after three years from its date

;

nor shall any share of stock be voted on at any election which has

been transferred on the books of the corporation within twenty

days next preceding such election.

(See notes pp. 54, 69, 127.)

37. Voting powers of executors and trustees. Hypothecated stock.

Every person holding stock as executor, administrator, guard-

ian or trustee, or in any other representative or fiduciary cap-

acity, may rejjresent the same at all meetings of the corporation,

and may vote thereon as a stockholder, and every person, who
shall pledge his stock as collateral security may, nevertheless,

represent the same at all such meetings, and may vote thereon as

a stockholder, unless in the transfer to the pledgee on the books
of the corporation he shall have expressly empowered the pledgee

to vote thereon, in which case only the pledgee or his proxy may
represent said stoclv and vote thereon.

(See notes pp. 54, 70, 71.)

38. Shares of stock of a corporation belonging to said corporation
shall not be voted upon directly or indirectly.

(See notes pp. 60, 71.)

38|. Cumulative voting.

The certificate of incorporation, original or amended, of any
corporation now or hereafter organized under the laws of this
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state and thereunder issuing or authorized to issue shares of its

capital stock,, may provide that at all elections of directors, man-
agers or trustees, each stockholder shall he entitled to as many
votes as shall equal the number of his shares of stock multiplied

by the number of directors, managers or trustees to be elected,

and that he may cast all of such votes for a single director, man-
ager or trustee or may distribute them among the number to

be voted for, or any two or more of them as he may see fit, v^^hich

right, when exercised, shall be termed cumulative voting.

2. This act shall not be construed as affecting in anywise the

determination of whether or not the right of cumulative voting

has been heretofore granted by implication or the right of cumu-
lative voting, if any, granted specifically by special charter or cer-

tificate of incorporation.

("An act to provide in terms for cumulative voting in corporations

issuing or authorized to issue shares of capital stock." P. L. 1900, p. 418.)

(See notes pp. 50, 69.)

39. Directors shall be stockholders.

ISTo person shall be elected a director of any corporation issu-

ing stock unless he shall be, at the time of his election, a bona

fide holder of some of the stock thereof; and any director ceas-

ing to( be a bona fide holder of some of the stock thereof shall

cease to be a director; any corporation may, by its certificate of

incorporation or by-laws, determine how man}'' shares a person

shall, hold to qualify him to be a director.

(See notes pp. 72, 135, 13Y.)

40. Stock books to determine who are stockholders; transfer books

to determine who may vote.

In case the right to vote upon any share of stock shall be

questioned, the inspectors of the election shall refer to the stock

books of the corporation to ascertain who are the stockholders,

and in case of a discrepancy between the books, the transfer book

shall control and determine who are entitled to vote.

(See notes pp. 54, 73.)

41. Failure to hold election.

If the election for directors of any corporation shall not

be held on the dav desimated bv the act or certificate of incor-
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poration or by-laws, the directors shall cause the election to be

held as soon thereafter as conveniently may be; no failure to

elect directors at the designated time shall work any forfeiture

or dissolution of the corporation, but any justice of the supreme

court may summarily order an election to be held upon the appli-

cation of any stockholder, and may punish the directors for con-

tempt of court for failure to obey the order.

(See notes pp. 74, 148, 155.)

42. Supreme Court may summarily investigate complaints touch-

ing elections.

The supreme court, upon application of any person who
may be aggrieved by or complain of any election, or any pro-

ceeding, act or matter in or touching the same, reasonable notice

having been given to the adverse party, or to those who are

to be affected thereby, of such intended application, shall pro-

ceed forthmth, and in a summary way hear the affidavits, proofs

and allegations of the parties, or otherwise inquire into the mat^

ter or causes of complaint, and thereupon establish the election

so complained of, or order a new election, or make such order,

and give such relief in the premises as right and justice may re-

quire^ the court may, if the case require it, either order an issue

to he made up in manner and form as it may direct, to try the

rights of the respective parties to the office or franchise in ques-

tion, or may give leave to exhibit or direct the attorney-general

to exhibit, an information in the nature of a quo warranto in re-

lation thereto.

(See notes pp. 66, 74, 75, 128, 135.)

(By a supplement, P. L. 1899, p. 563, the chancellor was given power
to summarily investigate complaints touching elections. This act was
however, declared unconstitutional. See notes p. 75.)

43. Annual report to secretary of state.

Every domestic corporation and every foreign corporation

doing business mthin this state, shall file in the office of the

secretary of state within thirty days after the first election of

directors and officers and annually thereafter within thirty days

after the time appointed for holding the annual election of direc-

tors, a report authenticated by the signatures of the president and
one other officer, or by any two directors of the company, stating:

I. The name of the corporation

;
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II. The location- (town or city, street and number, if number

there be) of its registered office in this state, and the name of

the agent upon whom process against the corporation may be

served

;

III. The character of its business

;

IV. The amount of its authorized capital stock, if any, and

the amount actually issued and outstanding;

V. The names and addresses of all the directors and officers

of the company and when the term of office of each expires

;

VI. The date appointed for the next annual meeting of the

stockholders for the election of directors;

VII. Whether the name of such corporation has been at all

times displayed at the entrance of its registered office in this

state, and whether such corporation has kept at this registered

office in this state a transfer book in which the transfers of

stock are made, and a stock book • containing the names and

addresses of the stockholders and the number of shares held by
them respectively, open at all times to the examination of the

stockholders as required by law
;

provided, however^ that the

requirement of this subdivision shall not apply to foreign corpora-

tions nor to any railroad or canal corporation ; and further pro-

vided, that no part of this section shall apply to corporations as

are now by law under the supervision of the department of

banking and insurance ; if such report is not so made and so filed

the corporation shall forfeit to the state two hundred dollars,

to be recovered with costs in an action of debt, to be prosecuted

by the attorney-general, who shall prosecute such actions when-
ever it shall appear that this section has been violated ; and
further pron)ided, if such report be not so made and filed, all of

the directors of any such domestic corporation who shall wil-

fully refuse to comply with the provisions hereof and who shall

be in office during the default shall at the time appointed for the

next election, and for a period of one year thereafter, be thereby

rendered ineligible for election or appointment to any office in the

company as directors or otherwise ; no director shall be thus

disqualified for the failure to make and file such report if he
shall file with the secretary of state before the time appointed

for holding the next election of directors after* said default, a

certificate stating that he has endeavored to have such report

made and filed, but that the officers have neglected to make and
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file the same, and shall report the items required to be stated in

such annual report so far as they are within his knowledge, or

are obtainable from sources of such information open to him,

verified by him to be ti-ue to the best of his knowledge, information

and belief; the secretary of state shall upon application furnish

blanks in proper form and shall safely keep in his office all such

reports and shall prepare an alphabetical index thereof, which

reports and index shall be open to the inspection of all persons

at proper hours.

2. In case any domestic corporation, or any foreign corpora-

tion authorized to transact business in this state, shall fail to

file such report within the time required by this section, or in

case the agent of any such corporation designated by any such

corporation as the agent upon whom process against the corpo-

ration may be served shall die, or shall resign, or shall remove

from the state, or such agent cannot with due diligence be

found, it shall be lawful, while such default continues, to serve

process against any. such corporation upon the secretary of state,

and such service shall be as effective to all intents and pur-

poses as if made upon the president or head officer of such

corporation, and within two days after such service upon the

secretary of state as aforesaid, it shall be the duty of the secre-

tary of state to notify such corporation thereof by letter directed

to such corporation at its registered office, in which letter shall

be inclosed a copy of the process or other paper served, and it

shall be the duty of the plaintiff in any action in which said

process shall be issued to pay to the secretary of state, for the use

of the state, the sum of three dollars, which said sum shall be
taxed as a part of the taxable costs in said suit if the plaintiff

prevails therein ; the secretary of state shall keep a book to be
called the "process book," in which shall be recorded alphabeti-

cally, by the name of the plaintiff and defendant therein, the

title of all causes in which processes have been served upon
him, the test of the process so served and the return day thereof,

and the date and hour when such service was made.
3, The terms "principal office," "principal office in this state'^

and "registered office," wherever used in this act, shall be con-

strued as synonymous terms.

(As amended by P. L. 1900, p. 313.)

(See notes pp. 75, 76, 80, 83, 137, 140, 172.)
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44. Stockholders' meetings must be held at registered office in New
Je. sey. Corporations must maintain a New Jersey office. Directors

may meet out of State.

In all cases where it is not otherwise provided by law, the

meetings of the stockholders of every corporation of this state

shall be held at its principal office in this state; the directors

may hold their meetings, and have an office, and keep the books

of the corporation (except the stock and transfer books) outside

of this state, if the by-laws or certificate of incorporation so pro-

vide; every corporation shall maintain a principal office in this

state, and have an agent in charge thereof, wherein shall be

kept the stock and transfer books for the inspection of all who
are authorized to see the same, and for the transfer of stock;

the court of chancery or the supreme court, or any justice

thereof, may, upon j>i'oper cause shown, summarily order any

or all of the books of said corporation to be forthwith brought

within this state, and kept therein at such place and for such

time as may be designated in such order, and the charter of any

corporation failing to comply with such order may be declared

forfeited by the court making such order, and it shall thereupon

cease to be a corporation, and all its directors and officers shall

be liable to be punished for contempt of court for disobedience

of such order.

(See notes pp. 52, 63, 82, 155.)

45. Name to be displayed at registered office.

The name of every corporation shall be at all times con-

spicuously displayed at the entrance of its principal office in

this state, and in default thereof the directors shall be jointly

and severally liable to a penalty of two hundred dollars, to be

recovered with costs, by the state, before any court of competent

jurisdiction, by action to be prosecuted by the attorney-general

;

and they shall jointly and severally be liable to a like penalty for

every thirty days' additional default from and after the service

of process in the first action, to be recovered in like manner.

(See notes pp. 52, 80, 81.)

46. Calling of meeting by three or more stockholders.

Whenever, for any reason, a legal meeting of the stock-

holders of any corporation cannot be otherwise called, three or



Dividends—Payment of Capital. 239

more stockholders having voting powers may call such meeting

by publishing ten days' notice of the time, place and purposes

of the meeting in a newspaper published in the county in which

its principal office in this state is located, and mailing such notice

to all stockholders whose post-office address is known or can be

ascertained ; a meeting called as aforesaid shall be a legal meeting

of the corporation, and if there be no officers present, the stock-

holders may elect officers for the meeting; and the secretary of

the meeting shall record the proceedings thereof in the book of

minutes of the corporation.

(See notes pp. 66, 128.)

IV.

—

Dividends—Payment of Capital Stock.

47. Dividends; when to be declared; working capital.

Unless otherwise provided in the original or amended cer-

tificate of incorporation, or in a by-law adopted by a vote of

at least a majority of the stockholders, the directoTS of every

corpoTation created under this act shall, in January in each year,

after reserving over and above its capital stock paid in, as a

working capital for said corporation, such sum, if any, as shall

have been fixed by the stockholders, declare a dividend among its

stockholders of the whole of its accumulated profi^ts exceeding

the amount so reserved, and pay the same to such stockholders

on demand.

(As amended by P. L. 1901, p. 246.)

(See notes pp. 50, 121, 122, 123, 128.)

48. Payment of capital stock to be made in money; no loan to

stockholders.

ISTothing but money shall be considered as payment of any

part of the capital stock of any corporation organized under

this act, except as hereinafter provided in case of the purchase

of property, and no loan of money shall be made to a stock-

holder OT officer thereof; and if any such loan be made the

officers who make it, or assent thereto, shall be jointly and sev-

erally liable, to the extent of such loan and interest, for all the

debts of the corporation until the repayment of the sum so loaned.

(See notes pp. 104, 105, 143, 166.)
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49. Stock issued for property purchased.

Ally corporation formed under this act may purchase mines,

manufactories or other property necessary for its business, or

the stock of any company or companies owning, mining, manu-

facturing or producing materials, or other property necessary

for its business, and issue stock to the amount of the value

thereof in payment therefor, and the stock so issued shall be

full-paid stock and not liable to any further call, neither shall

the holder thereof be liable for any further payment under any

of the provisions of this act ; and in the absence of actual fraud

in the transaction, the judgment of the directors as to the value

of the property purchased shall be conclusive ; and in all state-

ments and reports of the corporation to be published or filed this

stock shall not be stated or reported as being issued for cash paid

to the corporation, but shall be reported in this respect according

to the fact.

(See notes pp. 104, 105, 166.)

50. Certain corporations may suljscribe, hold and dispose of stock

and bonds of other corporations.

Corporations having for their object the building, construct-

ing or repairing of railroads, water, gas or electric works, tunnels,

bridges, viaducts, canals, hotels, wharves, piers or any like

works of internal improvement or public use or utility, may sub-

scribe for, take, pay for, hold, use and dispose of stock or bonds

in any corporations formed for the purpose of constructing,

maintaining and operating any such public works ; and the direc-

tors of any such corporation formed for the purpose of con-

structing, maintaining and operating any public work of the

description aforesaid may accept in payment of any such sub-

scription, or purchase, real or personal property, necessary for the

purposes of such corporation, or work, labor and services per-

formed or materials furnished to or for such corporation to the

amount of the value thereof, and from time to time issue upon
any such subscription or purchase, in such installments or pro-

portions as such directors may agree upon, full-paid stock in full

or partial performance of the whole or any part of such sub-

scription or purchase, and the stock so issued shall be full-paid

stock and not liable to any further call, neither shall the holder

thereof be liable for any further payments, and in all statements

and reports of the corporation to be published or filed this stock
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shall Dot he stated or reported as being issued for cash paid to

the CO I jA' ration, but shall be reported in this respect according

to the fact.

(See notes pp. 107, 108.) '

51. Any corporation may hold stock and bonds of other corporations.

Any corporation may purchase, hold, sell, assign, transfer,

mortgage, pledge or otherwise dispose of the shares of the capital

stock of, or any bonds, securities or evidences of indebtedness

created by any other corporation or corporations of this or any

other state, and while owner of such stock may exercise all the

rights, powers and privileges of ownership, including the right

to vote thereon.

^See notes pp. 49, 107, 108.)

52, Penalty for false certificates.

If any certificate made, or any public notice given by the

officers of any corporation, in pursuance of the provisions of this

act, shall be false in any material representation, all the officers

who shall have signed the same, knowing it to be false, shall be

jointly and severally liable for all the debts of the corporation

contracted while they were stockholders or officers thereof, as a

penalty enforceable in the courts of this state only,

(See notes pp. 124, 143.)

V. WlNDISTG Up.

53. Corporate existence continues for certain purposes.

All corporations, whether they expire by their own limitation

or be annulled by the legislature or otherwise dissolved, shall be

continued bodies corporate for the purpose of prosecuting and
defending suits by or against them, and of enabling them to settle

and close their affairs, to dispose of and convey their property

and to divide their capital, but not for the purpose of continuing

the business for which they were established.

(See notes pp. 63, 147, 157, 161.)

IC
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54. Directors; trustees on dissolution. In case of vacancy survi-

vors to act.

Upon the dissolution in any manner of any corporation, the

directors shall be trustees thereof, with full power to settle the

affairs, collect the outstanding debts, sell and convey the prop-

erty and divide the moneys and other property among the stock-

holders, after paying its debts, as far as such moneys and prop-

erty shall enable them. They shall have power to meet and act

under the by-laws of the corporation, and, under regulations to

be made by a majority of said trustees, to prescribe the terms

and conditions of the sale of such property, and may sell all or

any part for cash, or partly on credit, or take mortgages and

bonds for part of the purchase price for all or any part of said

property. In case of a vacancy or vacancies in the board of

directors of such corporation existing at the time of dissolution

or occurring subsequent thereto, the surviving directors or di-

rector shall be the trustees or trustee thereof, as the case may be,

with full power to settle the affairs, collect the outstanding debts,

sell and convey the property and divide the moneys and other

property among the stockholders, after paying its debts, as far

as such moneys and property shall enable them, and to do and
perform all such other acts as shall be necessary to carry out

the provisions of this act relative to the winding up of the affairs

of such corporation and to the distribution of its assets.

(As amended by P. L. 1910, p. 51.)

(See notes pp. 63, 158, 161.)

55. Powers and liabilities of such trustees.

The directors, constituted trustees as aforesaid, shall have

authority to sue for and recover the aforesaid debts and property,

by the name of the corporation, and shall be suable by the same
name, or in their own names or individual capacities, for the

debts owing by such corporation, and shall be jointly and
severally responsible for such debts, to the amount of the moneys
and property of the corporation which shall come to their hands
or possession as such trustees.

(See notes pp. 63, 158, 161.)

56. Court of Chancery may continue directors as trustees or appoint
receivers of dissolved corporation.

When any corporation shall be dissolved in any manner what-
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ever, the coiu't of chancery, on application of any creditor or

stockliolder at any time, may either continue the directors

trustees as aforesaid, or appoint one or more i>ersons to be

receivers of such corporation, to take charge of the estate and

effects thereof, and to collect the debts and property due and

belonging to the corporation, with power to prosecute and defend,

in the name of the corporation or otherwise, all suits necessary

or proper for the purposes aforesaid, and to appoint an agent or

agents under them, and to do all other acts which might be done

by such corporation, if in being, that may be necessary for the

final settlement of its unfinished business ; and the powers of such

trustees or receivers may be continued as long as the court shall

think necessary for such purposes.

(See notes pp. 158, 159, 161.)

57. Jurisdiction of Court of Chancery.

The court of chancery shall have jurisdiction of said applica-

tion and of all questions arising in the proceedings thereon, and

may make such orders and decrees therein as justice and equity

shall require.

(See notes pp. 159, 161.)

58. Disposition of proceeds by trustees or receivers.

The said trustees or receivers shall pay ratably, as far as its

moneys and property shall enable them, all the creditors of the

corporation who prove their debts in the manner directed by the

court ; and if any balance remain after the payment of such

debts and necessary expenses, the same shall be distributed among
the stockholders.

(See notes pp. 143, 159, 160, 161.)

59. Actions not to abate on dissolution.

Any action, now pending or to be hereafter begim, against

any corporation which may become dissolved before final judg-

ment, shall not abate by reason thereof, but no judgment shall

be entered therein except upon notice to the trustees or receivers

of the corporation.

(See notes pp. 160, 161.)
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60. Copy of decree of dissolution to be filed in ofice of secretary

of state.

A copy of every decree or judgment dissolving a corporation

or forfeiting its charter shall be forthwith filed by the clerk of

the court in the office of the secretary of state, and a note thereof

shall be made by the secretary of state on the charter or certificate

of incorporation, and in the index thereof, and be published by

him in the annual volume of lav^^s.

(See notes pp. 108, 160, 161.)

VI.

—

Execution Against Corporation.

61. On execution schedule of property to be furnished.

Every agent or person having charge or control of any prop-

erty of a corporation, on request of any public ofiicer, having for

service a vv^rit of execution against it, shall furnish to him the

names of the directors and officers thereof, and a schedule of all

its property, including debts due or to become due to it, so far

as he may have knowledge of the same.

62. Execution may be satisfied by debts due corporation.

If any officer, holding an execution, shall be unable to find

other property belonging to the corporation liable to execution,,

he or the judgment creditor may elect to satisfy such execution,

in whole or in part, by any debts due to the corporation ; and it

shall be the duty of any agent or person having custody of any
evidence of such debt, to deliver the same to the officer, for the

use of the creditor, and such delivery, with a transfer to the

officer in writing, for the use of the creditor, and notice to the

debtor, shall be a valid assignment thereof; and such creditor

may sue for and collect the same in the name of the corporation,

subject to such equitable set-offs on the part of the debtor as in

other assignments ; and every agent or person who shall neglect

or refuse to comply with the provisions of this and the last pre-

ceding section, shall be himself liable to pay to the execution

creditor the amount due on said execution, with costs.

VII.

—

Insolvency.

63. Directors must call meeting of stockholders and exhibit state-

ment when corporation becomes insolvent.

Whenever any corporation shall become insolvent, the direc-



Insolvency. 245

tors, within ten days thereafter, shall call a meeting of the stock-

holders, and lay before them for inspection and examination all

the books of accounts, by-laws and minutes of the corporation,

and exhibit a full and true statement of all its estate, funds and

property, and of all the debts due and owing to it, and by whom,

and of all the debts owing by it, and to whom, as far as the

directors can at that time make out the same; so as to exhibit

to the stockholders a full, fair and true account of the situation

of the affairs of the corporation.

(See notes pp. 134, 192, 193.)

64. Conveyance or assignment of property, etc., after insolvency,

or contemplation of insolvency, void as against creditors.

Whenever any corporation shall become insolvent or shall

suspend its ordinary business for want of funds to carry on the

same, neither the directors nor any officer or agent of the cor-

poration shall sell, convey, assign or transfer any of its estate,

effects, choses in action, goods, chattels, rights or credits, lands

or tenements; nor shall they or either of them make any such

sale, conveyance, assignment or transfer in contemplation of in-

solvency, and every such sale, conveyance, assignment or transfer

shall be utterly null and void as against creditors
;

provided,

that a bona fide purchase for a valuable consideration, before the

corporation shall have actually suspended its ordinary business,

by any person without notice of such insolvency or of the sale

being made in contemplation of insolvency, shall not he invali-

dated or impeached.

(See notes pp. 134, 191, 193, 195.)

65. Remedy in chancery by injunction and appointment of a receiver

in case of insolvency.

Whenever any corporation shall becoane insolvent or shall

suspend its ordinary business for want of funds to cany on the

same, or if its business has been and is being conducted at a

great loss and greatly prejudicial to the interest of its credit-

ors or stockliolders,' any creditor or stockholder may by peitition or

bill of complaint setting forth the facts and circumstances of the

case, apply to the court of chancery for a ^vlit of injunction and

the appointment of a receiver or receivers or trustee or trustees, and
the court being satisfied by affidavit or otherwise of the sufficiency

of said application, and of the truth of the allegations contained in
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the petition or bill, and upon such notice, if any, as the court by
order may direcft, may proceed in a summary way to hear the affida-

vits, proofs and allegations which may be offered on behalf of the

parties, and if upon such inquiry it shall appear to the court that

the corporation has become insolvent and is not about to resmne
its business in a short time thereafter, or that its business has been

and is being conducted at a gi^eat loss and greatly prejudicial to the

interest of its creditors or stockholders, so that its business cannot

be conducted Avith safety to the public and advantage to the stock-

holders, it may issue an injunction to restrain the corporation and
its officers and agents from exercising any of its privileges or fran-

chises and from collecting or receiving any debts or paying out,

selling, assigning or transferring any of its estate, moneys, funds,

lands, tenements or effects, except to a receiver appointed by the

court, until the court shall otherwise order.

(As amended by chap. cOO, sec. 1, Laws of 1'.'12, approved April 1, 1912.)

(See notes pp. 128, 192, 196.)

66. Court may appoint receivers; powers of receivers.

The court of chancery, at the time of ordering said injunc-

tion, or at any time afterwards, may appoint a receiver or

receivers or trustees for the creditors and stockholders of the

corporation, with full power and authority to demand, sue for,

collect, receive and take into their possession all the goods and

chattels, rights and credits, moneys and effects, lands and tene-

ments, books, papers, choses in action, bills, notes and property of

every description of the corporation, and to institute suits at law

or in equity for the recovery of any estate, property, damages or

demands existing in favor of the corporation, and in his or their

discretion to compound and settle with any debtor or creditor

of the corporation, or with persons having possession of its

property or in any way responsible at law or in equity to the

corporation at the time of its insolvency or suspension of business,

or afterwards, upon such terms and in such manner as he or

they shall deem just and beneficial to the corporation, and in

case of mutual dealings between the corporation and any person

to allow just set-offs in favor of such person in all cases in which
the same ought to be allowed according to law and equity ; a

debtor who shall have in good faith paid his debt to the corpora-

tion without notice of its insolvency or suspension of business,

shall not be liable therefor, and the receiver or receivers or
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trustees shall have power to sell, convey and assign all the said

estate, rights and interests, and shall hold and dispose of the

proceeds thereof under the directions of the court of chancery;

the word receiver as used in this act shall be construed to include

receivers and trustees appointed as provided in this act.

(See notes pp. 198, 199.)

67. Receiver to take oath; form of oath.

Every receiver shall before acting enter into such bond and

comply with such terms as the court may prescribe, and take and

subscribe the following oath or affirmation : "I, , do

swear (or affirm) that I will faithfully, honestly and impartially

execute the powers an(;l trusts reposed in me as receiver, for

the creditors and stockholders of the , and that without

favor or affection," which oath or affirmation shall be fi.led in the

office of the clerk in chancery within ten days after the taking

thereof.

(See notes p. 201.)

68. Property vests in receiver upon appointment.

All the real and personal property of an insolvent corpora-

tion, wheresoever situated, and all its franchises, rights, privi-

leges and effects shall, upon the appointment of a receiver, forth-

with vest in him, and the corporation shall be divested of the

title thereto.

(See notes p. 201.)

69. When debts paid or provided for, court may direct receiver

to reconvey property, or may dissolve corporation.

Wlienever a receiver shall have been appointed as aforesaid

and it shall afterwards appear that the debts of the corporation

have been paid or provided for, and that there remains or can be

obtained by further contributions sufficient capital to enable it to

resume its business, the court of chancery may, in its discretion,

a proper case being shown, direct the receiver to reconvey to the

corporation all its property, franchises, rights and effects, and

thereafter the corporation may resume control of and enjoy the

same as fully as if the receiver had never been appointed ; and in

every case in which the court of chancery shall not direct such

reconveyance, said court may, in its discretion, make a decree
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dissolving the corporation and declaring its charter forfeited

and void.

(See notes p. 210.)

70. Upon' reorganization company may issue bonds and stock to

creditors.

Whenever a majority in interest of the stockholders of such

corporation shall have agreed upon a plan for the re-organiza-

tion of the corporation and a resumption by it of the manage-

ment and control of its property and business, such corpora-

tion may, with the consent of the court of chancery, upon the

reconveyance to it of its property and franchises, mortgage the

same for such amount as may be necessary for the purposes of

such re-organization ; and may issue bonds or other evidences

of indebtedness, or additional stock, or both, and use the same

for the full or partial payment of the creditors who will accept

the same, or otherwise dispose of the same for the purposes of

the re-organization.

(See notes pp. 92, 210.)

71. Power of receiver to examine witnesses, etc.

Such receiver shall have power to send for persons and

papers and to examine any persons, including the creditors and

claimants, and the president, directors and other officers and

agents of the corporation, on oath or affirmation (which oath

or affirmation the receiver may administer), respecting its affairs

and transactions and its estate, money, goods, chattels, credits,

notes, bills and choses in action, real and personal estate and

effects of every kind, and also respecting its debts, obligations,

contracts and liablities, and the claims against it ; and if any

person shall refuse to be sworn or affirmed, or to make answers

to such questions as shall be put to him, or refuse to declare the

whole truth touching the subject-matter of the said examination,

the court of chancery may, on report by the receiver, commit

such person to prison, there to remain until he shall submit him-

self to be examined, and pay all the costs of the proceedings

against him.

(See notes pp. 109.)
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72. Power to search, etc.

Such receiver, with the assistance of a peace officer, may break

open, in the daytime, the houses, shops, warehouses, door^,

trunks, chests, or other places of the corporation where any of

its goods, chattels, choses in action, notes, bills, moneys, books,

papers or other writings or effects, have been usually kept, or

shall be, and take possession of the same, and of the lands and

tenements belonging to the corporation.

(See notes p. 199.)

73. Acts of majority valid; may be removed and others appointed.

Every matter and thing by this act required to be done by

receivers or trustees shall be good and effectual, to all intents and

purposes, if performed by a majority of them ; and the court of

chancery may remove any receiver or trustee, and appoint an-

other or others in his j)lace or fill any vacancy which may occur.

(See notes p. 200.)

74. Inventory and report.

Such receiver, as soon as convenient, shall lay before the

court of chancery a full and complete inventory of all the estate,

property and effects of the corporation, its nature and probable

value, and an account of all debts due from and to it, as nearly

as the same can be ascertained, and make a report to the court

of his proceedings every six months thereafter during the con-

tinuance of the trust.

(See notes p. 202.)

75. Court may limit time for creditors to present and make proof of

claims.

The court of chancery may limit the time within which

creditors shall present and make proof to such receiver of their

respective claims against the corporation, and may bar all credi-

tors and claimants failing so to do within the time limited from

participating in the distribution of the assets of the corporation;

the court may also prescribe what notice, by publication or other-

wise, shall be given to creditors of such limitation of time.

(See notes p. 202.)
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76. Claims to be upon oath.

Every claim against an insolvent corporation sliall be pre-

sented to the receiver in writing and upon oath ; and the claimant,

if required, shall submit himself to such examination in rela-

tion to the claim as the receiver shall direct, and shall produce

such books and papers relating to the claim as shall be required

;

and the receiver shall have power to examine, under oath or

affirmation, all witnesses produced before him touching the

claims, and shall pass upon and allow or disallow the claims,

or any part thereof, and notify the claimants of his determination.

(See notes p. 202.)

77. Trial by jury allowed at the circuit.

Any creditor or claimant who shall lay his claim before such

receiver may, at the same time, demand that a jury shall decide

thereon, and in like manner the receiver may demand that the

same shall be referred to a jury ; and in either case such demand
shall he entered on the minutes of the receiver, and thereupon an

issue shall be made up between the parties, under the direction

of one of the justices of the supreme court, and a jury im-

paneled as in other cases, to try the same in the circuit court

of the county in which the corporation carried on its business or

had its principal office : the verdict of the jury shall be subject to

the control of the supreme court, as in suits originally instituted

therein, and when rendered, if not set aside by the court, shall

be certified by the clerk of the supreme court to the receiver

;

the creditor shall be considered, in all respects, as having proved

his debt or claim for the amount so ascertained to be due, and in

all eases in which no trial by jury shall be demanded the court

of chancery shall have jurisdiction to pass upon the claims pre-

sented and to determine the rights of the claimants, and to make
such order or decree touching the same as shall be equitable

and just.

(See notes p. 203.)

78. Persons aggrieved by proceedings may appeal to Court of

Chancery.

Every such insolvent corporation, or any person aggrieved

by the proceedings or determination of such receiver in the dis-

charge of his duty, may appeal to the court of chancer^^, which
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court shall, in a summary way, hear and determine the matter

complained of, and make such order touching the same as shall

be equitable and just,

(See notes p. 203.)

79. Upon application receiver to be substituted as plaintiff in suits

pending.

Such receiver shall, upon application by him, be substituted

as party plaintiff or complainant in the place and stead of the

corporation in any suit or proceeding at law or in equity which

was pending at the time of his appointment.

(See notes p. 204.)

80. Actions not to abate by death of receiver.

'No action against a receiver of a corporation shall abate by
reason of his death, but, upon suggestion of the facts on the

record, shall be continued against his successor, or against the

corporation in case no new receiver be appointed.

(See notes p. 204.)

81. Court may order receiver to sell incumbered property in litiga-

tion free of liens.

Where property of an insolvent corporation is at the time

of the appointment of a receiver incumbered with mortgages or

other liens, the legality of which is brought in question, and the

property is of a character materially to deterioate in value pend-

ing the litigation, the court of. chancery may order the receiver

to sell the same, clear of incumbrances, at public or private sale,

for the best price that can be obtained, and pay the money into

the court, there to remain subject to the same liens and equities

of all parties in interest as was the property before sale, to be

disposed of as the court shall direct.

(See notes p. 204.)

82. Receiver of railroad, public work, etc., may sell or lease principal
work, chartered rights, etc.

Whenever a receiver of a corporation shall have charge of a

canal, railroad, turnpike or other work of a public nature, in

which the value of the work is dependent upon the franchise,

and in the continuance of which the public as well as the stock-
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holders and creditors have an interest, the receiver may sell or

lease the principal work for the construction whereof the said

corporation was organized, together with all the chartered rights,

privileges and franchises helonging to it and appertaining to

such principal work; and the purchaser or purchasers, lessee or

lessees of such principal work, chartered rights, privileges and

franchises, shall thereafter hold, use and enjoy the same during

the whole of the residue of the term limited in the charter of said

corporation, or during the term in such lease specified, in as full

and ample a manner as such corporations could or might have

used and enjoyed the same; subject, however, to all the restric-

tions, limitations and conditions contained in such charter; pro-

vided, that nothing in this section contained shall he so con-

strued as to apply to or in anywise affect any corporation author-

ized by law to exercise banking privileges.

(See notes p. 200.)

83. Laborers and workmen to have first lien on assets.

In case of the insolvency of any corporation the laborers and

workmen, and all persons doing labor or service of whatever

character, in the regular employ of such corporation, shall have

a first and prior lien upon the assets thereof for the amount of

wages due to them respectively for all labor, work and services

done, performed or rendered within two months next preceding

the date when proceedings in insolvency shall be actually insti-

tuted and begun against such insolvent corporation.

(See notes pp. 205, 206.)

84. Chattel mortgages to be first liens.

Such lien shall be prior to all other liens that can or may
be acquired upon or against such assets, except the lien and in-

cumbrance of a chattel mortgage, recorded more than two months
next preceding the date when proceedings in insolvency shall

have been actually instituted against such insolvent corporation,

and except the lien and incumbrance of a chattel mortgage
recorded within two months next preceding the date when pro-

ceedings in insolvency shall have been actually instituted against

such insolvent corporation, for money loaned or for goods pur-

chased within said period of two months ; and also except as
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against the lien of mortgages given upon the lands and real estate

of such insolvent corporation.

(See notes p. 205.)

85. Compensation of receivers.

Before distribution of the assets of an insolvent corporation

among the creditors or stockholders the court of chancery shall

allow a reasonable compensation to the receiver for his services

and the costs and expenses of the administration of his trust,

and the cost of the proceedings in said court, to be first paid out

of said assets.

(See notes p. 200.)

86. Distribution; how made.

After payment of all allowances, expenses and costs, and the

satisfaction of all special and general liens upon the funds of the

corporation to the extent of their lawful priority, the creditors

shall b© paid proportionally to the amount of their respective

debts, excepting mortgage and judgment creditors when the

judgment has not been by confession for the purpose of pre-

ferring creditors; and the creditors shall be entitled to distribu-

tion on debts not due, making in such case a rebate of interest,

when interest is not accruing on the same ; and' the surplus funds,

if any, after payment of the creditors and the costs, expenses

and allowances aforesaid, and the preferred stockholders, shall be

divided and paid to the general stockholders proportionally, accord-

ing to their respective shares.

(See notes pp. Ill, 143, 208.)

VIII.

—

Service of Process.

87. Process against corporations of this state.

In any personal action commenced against a corporation in

any of the courts of law of this state, the first process to be

made use of may be a summons, a copy whereof shall be sensed

on the president, or other head officer or agent in charge of its

principal office in this state, or left at his dwelling-house or usual

place of abode, at least six days before its return ; and in case

the president or other head officer or agent cannot be found to
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be served with process, and has no dwelling-house, or usual place

of abode within this state, a copy of the summons shall be served

on the clerk or secretary of the corporation, if any there be, and
if no clerk or secretary, then on one of its directors, or left at

his dwelling-house, or usual place of abode, six days before its

return.

88. Process against foreign corporations.

In all personal suits or actions hereafter brought in any court

of this state, against any foreign corporation, process may be

served upon any officer, director, agent, clerk or engineer of such

corporation, either personally or by leaving a copy thereof at his

dwelling-house or usual place of abode, or by leaving a copy at

the office, depot, or usual place of business of such foreign corpor-

ation
;

providedj that in case there is no officer, director, agent,

clerk or engineer of said coi'poration residing in this state, nor

any office, depot or usual place of business in this state, process

may be served upon any motorman, conductor or servant of said

corporation while in the discharge of his duties.

(As amended by P. L. 1908, p. 176.)

(See notes pp. 173, 176.)

89. When defendant in court.

When the sheriff or other officer shall return such summons
"served" or "summoned," the defendant shall be considered as

appearing in court, and may be proceeded against accordingly.

90. Proceedings when summons not served.

In case the sheriff or other officer shall return a summons,

issued against any corporation of this state, "not served" or

"not summoned," and an affidavit shall be made to the satisfac-

tion of the court that process cannot be served upon it, the court

shall make an order directing the defendant to cause its appear-

ance to be entered to the action, on a day to be specified in the

order, a copy of which order shall be inserted in one of the news-

papers published in this state, for at least three weeks, once in

each week, and a copy thereof shall also be posted in three pub-

lic places in this state, as shall be ordered by the court, for at

least three weeks, and if the defendant shall not appear within

the time limited by the order, or within such further time as the

court shall limit, then, on proof of the publication and posting of
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the order, the court shall order the clerk to enter appearance for

the defendant, and thereupon the action shall proceed as if the

defendant had entered its appearance to the action.

91. Corporations not to alien lands during suit if order for publi-

cation is made.

JSTo corporation against which an order for publication shall

be made, as aforesaid, shall grant, bargain, sell, alien or convey

any lands, tenements or real estate in this state (in case the

said summons issued out of the supreme court), or in the county

in which the said summons shall have been issued (in case the

said summons issued out of the circuit court or the court of com-

mon pleas), of which it shall be seized or entitled to at the time

of making such order, until the plaintiff in the action shall be

satisfied his legal demand, or until judgment shall be entered for

the defendants ; and the said action shall be and remain a lien

on such lands, tenements and real estate, from the time of en-

tering the said order for publication in the minutes of the court,

and the said lands, tenements and real estate shall and may be

sold on execution, as if no conveyance had been made by the said

corporation.

IX. Remedies Agaustst Officers and Stockholders.

92. Action for liability imposed by act; remedy in chancery.

When the officers, directors or stockholders of any corporation

shall be liable to pay the debts of the corporation, or any part

thereof, any person to whom they are liable may have an action

against any one or more of them ; and the dtclaration shall state

the claim against the corporation, and the ground on which the

plaintiff expects to charge the defendants personally ; or the person

to whom they are liable may have his remedy by bill in chancery.

(See notes p. 134.)

93. Stockholders, etc., who pay company's debts may recover.

Any officer, director or stockholder who shall pay any debt

of a corporation for which he is made liable by the provisions

of this act, may recover the amount so paid, in an action against

the corporation for money paid for its use, in which action only
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the property of the corporation shall he liahle to be taken, and

not the i^ropertj of any stockholder,

(See notes pp. 128, 134.)

94. No satisfaction to be had of property until remedy against com-

pany has been exhausted.

j^o sale or other satisfaction shall be had of the property of

any director or stockholder for any debt of the corporation of

which he is such director or stockholder till judgment be ob-

tained therefor against such corporation and execution thereon

returned unsatisfied, but any suit brought against any director

or stockliolder for such debts shall stay after execution levied, or

other proceedings to acquire a lien, until such return shall have

been made.

(See Sec. 153.) (See notes pp. 134.)

X. Foreign Oorporations.

95. Foreign corporations may hold and convey lands, etc.

Any corporation created by any other state or by any foreign

state, kingdom or government may acquire by devise or other-

wise and hold, mortgage, lease and convey real estate in this

state for the purpose of prosecuting its business or objects, or

such real estate as it may acquire by way of mortgage or other-

wise, in the payment of debts due such corporation
;

pro'videdj,

such foreign state, kingdom or government, under whose laws

such corporation was created, shall not be at the time of such

purchase at war with the United States.

(See notes pp. 89, 167.)

951. Municipal corporations excepted.

It shall be lawful for any foreign corporation whatsoever,

other than municipal corporations, to purchase and convey, to

lease, hold, occupy and use for the jourposes of such corporation,

such real estate in this state as may be devised or conveyed to it.

("An Act to authorize foreign corporations to acquire, own and dispose

of real estate in this state," P. L. 1902, p. 170, as amended by .P L.

1903, p. 41.)

(See notes pp. 89, 168.)
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96. Foreign corporations subject to this act.

Foreign corporations doing business in this state shall be sub-

ject to the provisions of this act, so far as the same can be applied

to foreign corporations.

(See notes p. 168.)

97. Foreign corporations to file copy of charter, statement, etc.,

before commencing business.

Every foreign corporation, except banking, insurance, ferry

and railroad corporations, before transacting any business in this

state, shall file in the office of the secretary of state a copy of

its charter or certificate of incorporation, attested by its presi-

dent and secretary, under its corporate seal, and a statement

attested in like manner of the amount of its capital stock au-

thorized and the amount actually issued, the character of the

business which it is to transact in this state, and designating its

principal office in this state and an agent who shall be a domestic

corporation or a natural person of full age actually resident in

this state, together with his place of abode, upon which agent

process against such corporation may be served, and the agency

so constituted shall continue until the substitution, by writing,

of another agent; upon the filing of such copy and statement

the secretary of state shall issue to such corporation a certificate

that it is authorized to transact business in this state, and that

the business is such as may be lawfully transacted by corpora-

tions of this state, and he shall keep a record of all such certifi-

cates issued.

(See notes pp. 82, 168, 169, 172, 176.)

98. Cannot maintain action until certificate of secretary of state

is obtained.

Until such corporation so transacting business in this state

shall have obtained" said certificate of the secretary of state, it

shall not maintain any action in this state, upon any contract

made by it in this state; provided, that nothing herein shall pre-

vent the enforcement of any contract made prior to the four-

teenth day of March, one thousand eight hundred and ninety-

five.

(See notes p. 169.)

17 '
•
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99. Death of agent; appointment of another; penalty for failure.

If said agent shall die, remove from the state or become dis-

qualified, siich corporation shall forthwith file in the office of the

secretary of state a written appointment of another agent, at-

tested in the manner above provided, and in case of the omis-

sion to do so within thirty days after snch death, removal or

disqualification, then the secretary of state, upon being satisfied

that such omission has continued for thirty days, shall, by entry

on the record thereof, revoke the certificate of authority to trans-

act business within this state, and process against such corpora-

tion in actions upon any liability incurred within this state before

the designation of another agent may, after such revocation, be

served upon the secretary of state; at the time of such service

the plaintiff shall pay to the secretary of state for the use of the

state two dollars, to be included in the taxable costs of such plain-

tiff, and the secretary of state shall forthwith mail a copy of such

process to such corporation at its general office or to the address

of some officer thereof, if known to him.

(See notes p. 172.)

100. Unlawful to transact "business until conditions are complied with.

Every foreign corporation transacting any business in any

manner whatsoever, directly or indirectly, in this state, without

having first obtained authority therefor, as hereinabove provided,

shall for each offense forfeit to the state the sum of two hundred
dollars, to be recovered with costs in an action prosecuted by the

attorney-general in the name of the state.

(See notes p. 169.)

101. Foreign corporations to pay same taxes, etc., required of New
Jersey corporations in other states.

When, by the laws of any other state or nation, any other or

greater taxes, fines, penalties, licenses, fees or other obligations

or requirements are imposed upon corporations of this state, do-

ing business in such other state or nation, or upon their agents

therein, than the laws of this state impose upon their corpora-

tions or agents doing business in this state, so long as such laws
continue in force in such foreign state or nation, the same taxes,

fines, penalties, licenses, fees, obligations and requirements of

whatever kind shall be imposed upon all corporations of such
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other state or nation doing business within this state and upon

their agents here
;
provided, that nothing herein shall be held to

repeal any duty, condition or requirement now imposed by law

upon such corporations of other states or nations transacting

business in the state.

102. Service of prerogative writ against foreign corporation.

In any proceeding in any court of this state against a foreign

corporation requiring the use of any prerogative writ, such writ

may be served upon the president, vice-president, secretary or

other head officer, or any director, either personally or by leav-

ing a copy at the dwelling-house or usual place of abode of such

officer or director, or upon any general agent, attorney, solicitor,

superintendent or manager of such corporation.

(See notes p. 173.)

103. How writs may he enforced.

In case any such corporation, after the service of any such

writ, as aforesaid, shall neglect or, refuse to make a proper re-

turn thereto, or shall neglect or refuse to obey the command of

any such writ, when issued upon any judgment, order or decree

of the supreme court, court of chancery, or any of the circuit

courts of this state, and served as aforesaid, within the time pre-

scribed by such writ, said court may enforce such writs by attach-

ment or sequestration of the property, rights and credits of the

corporation within this state.

(See notes p. 173.)

XI. Merger of Corporations.

104. Corporations of this state may merge and consolidate.

Any two or more corporations organized or to be organized

nnder any law or laws of this state for the purpose of carrying

on any kind of business of the same or a similar nature may
merge or consolidate into a single corporation, which may be

either one of said merging or consolidating corporations, or a

new corporation to be formed by means of such merger and con-

solidation ; but the provisions of this act relative to merger and
consolidation shall not apply to any railrond company, insurance
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company (except companies for the insurance or guaranty of

the title to lands), banking company, savings bank or other cor-

poration intended to derive profit from the loan and use of money,

turnpike company or canal company.

(See notes p. 162.)

105. How consolidation or merger shall "be made.

The consolidation or merger shall be made under the condi-

tions, provisions, restrictions, and with the powers hereinafter

mentioned

:

1. The direators of the several corporations proposing to

merge or consolidate may enter into a joint agreement under the

corporate seals of the respective corporations, for the merger

or consolidation of said corporations, and prescribing the terms

and conditions thereof, the mode of carrying the same into effect,

the name of the nevv corporation (if one shall be so formed or

created), or of the consolidated corporation, as the case may
be; the number, names and places of residence of the first

directors and officers of such new or consolidated corporation

(who shall hold their offices until their successors be chosen or

appointed, either according to law or according to the by-laws

of the said corporation) ; the number of shares of the capital

stock, whether common or preferred, and the amount or par

value of each share of such new or consolidated corporation
j

and the manner of converting the capital stock of each of said

merging or consolidating corporations into the stock or obliga-

tions of such new or consolidated corporation, and in case of

the creation of a new corporation, how and when the directors

and officers shall be chosen or appointed ; together with all such

other provisions and details as such first-mentioned directors

shall deem necessary to perfect the merger consolidation of said

corporation.

2. The agreement shall be submitted to the stockholders of

each of said merging or consolidating corporations, separately,

at a meeting thereof, to be called for the purpose of taking the

same into consideration; and twenty days' notice of the time,

place and object of such meeting shall be mailed to the last

known post-office address of each of such stockholders ; and

at the said meetings of stockholders the said agreement of such

directors shall be considered, and a vote of the stockholders of

each corporation by ballot shall be taken separately, for the
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adoption or rejection of the same, each share of stock entitling

the holder thereof to one vote, and said ballots shall be cast in

person or by proxy ; and if the votes of the holders of two-thirds

of all the capital stock of each of the said merging or consolidat-

ing corporations shall be for the adoption of said agreement,

that fact shall be certified thereon by the secretary of each of the

respective corporations, under the seal thereof, and the agree-

ment, so adopted and so certified, shall be filed in the office of

the secretary of state, and shall from thence be deemed and taken

to be the agreement and act of merger or consolidation of the

said corporations, and a copy of said agreement and act of merger

or consolidation, duly certified by the secretary of state under

the seal thereof, shall be evidence of the existence of such new or

consolidated corporation.

(See notes pp. 64, 127, 163.)

106. Corporations merged or consolidated shall be one corporation.

Upon making and perfecting the said agreement and act

of merger or consolidation, and filing the same in the office of

the secretary of state, the several corporations shall he one cor-

poration, by the name provided in said agreement (in case a

new corporation shall be created thereby), or by the name of

the consolidated corporation into which said other contracting

corporation or corporations shall be so merged or consolidated,

as^ the case may be, and possessing all the rights, privileges,

powers and franchises, as well of a public as of private nature,

and being subject to all the restrictions, disabilities and duties

of each of such corporations so merged or consolidated, except as

altered by the provisions of this act.

(See notes p. 164.)

107. Upon merging or consolidating, rights, etc., to be vested in

new corporation.

Upon the consummation of said act of merger or consolida-

tion, all and singular, the rights, privileges, powers and fran-

chises of each of said corporations, and all property, real, per-

sonal and mixed, and all debts due on whatever account, as well

for stock subscriptions as all other things in action or belonging
to each of such corporations, shall be vested in the consolidated

corporation; and all property, rights, privileges, powers and
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franchises, and all and every other interest shall he thereafter as

effectually the property of the consolidated corporation as they

were of the several and respective former corporations, and the

title to any real estate, whether hy deed or otherwise, under the

laws of this state, vested in either of such corporations, shall not

revert or he in any way impaired by reason of this act
;
provided,

that all rights of creditors and all liens upon the property of either

of said former corporations shall be preserved unimpaired, and

the respective former corporations may be deemed to continue in

existence, in order to preserve the same ; and all debts, liabilities

and duties of either of said former corporations shall thenceforth

attach to said consolidated corporation, and may be enforced

against it to the same extent as if said debts, liabilities and duties

had been incurred or contracted by it.

(See notes p. 164.)

108. Dissenting stockholder of corporation having franchise for

public use may petition court for appointment of appraisers.

If any of the corporations so authorized to merge or consoli-

date shall have the right to exercise any franchise, for public use,

and any stockholder thereof not voting in favor of such agree-

ment shall dissent therefrom and shall refuse or neglect to con-

vert his stock into the stock of such consolidated corporation, or

to dispose thereof in the manner and on the terms specified in

such agreement, such dissenting stockholder or such conolidated

corporation may, at any time within thirty days after the adop-

tion and filing of the agreement of consolidation, apply by peti-

tion to the circuit court of the county in which the chief office of

the corporation whose stockholders shall so dissent or neglect, was

or is located, on reasonable notice to be prescribed by said court

to said consolidated corporation, or to such dissenting stock-

holder, as the case may be, for the appointment of three disin-

terested appraisers to appraise the full market value of his stock,

without regard to any depreciation or appreciation thereof in

consequence of the said merger or consolidation, and whose

award (or that of a majority of them) when confirmed by the

said court, shall be final and conclusive on all parties, and said

consolidated corporation shall pay to such stockholder the value

of his stock as aforesaid ; and on receiving such payment, or on

a tender thereof, or in case of any legal disability or absence from
the state, on the payment of such award into said court, said
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stockholder shall transfer his stock to the said consolidated cor-

poration to he disposed of by the directors thereof, or to be retained

for the benefit of the remaining stockholders; and in case the

said award is not so paid within thirty days from the filing of

said award and confirmation by said court, and notice thereof

to be given in the manner aforesaid nnto said stockholder or said

consolidated corporation, the amount of the award shall be a

judgment against said corporation, and may be collected as other

judgments in said court are by law collectible.

(See notes pp. 128, 164.)

IO82. On merger or consolidation dissenting stockholder may have

stock appraised.

1. Upon the merger or consolidation of any two or more cor-

porations, which do not have the right to exercise any franchise

for public use, into a single corporation, as provided by the act to

which this act is a supplement, if any stockholder in any of said

merging or consolidating corporations not voting in favor of

such agreement of merger or consolidation, shall dissent there-

from and shall refuse or neglect to convert his stock into the

stock of such consolidated corporation, or to dispose thereof in

the manner and on the terms specified in such agreement, such

dissenting stockholder may, at any time within thirty days after

the adoption and filing of the agTeement of consolidation, apply

by petition to the circuit court of the county in which the chief

ofiice of the corporation, whose stockholder shall so dissent or

neglect, was or is located, on reasonable notice to be prescribed

by said court to said consolidated corporation for the appointment

of three disinterested appraisers to appraise the full market value

of his stock without regard to any depreciation or appreciation

thereof in consequence of the said merger or consolidation ; and

thereafter the proceedings and the rights and remedies of the

respective parties shall be the same as is provided in the act to

which this act is a supplement in the case of the appointment of

appraisers to appraise the market value of stock of dissenting

stockholders of corporations enjoying the right to exercise any

franchise for public use ; and the judgment upon the award as

provided for therein, shall be a judgment against said consoli-

dated corporation, and shall be a lien on all the property and
assets acquired by the consolidated corporation from the corpora-
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tion so merged, subject only to such liens as existed against said

property and assets at tlie time of such merger or consolidation.

2. ISTothing herein shall in anywise limit, repeal or supersede

the provisions of the one hundred and eighth section of the act

to which this is a supplement.

(Supplement, P. L. 1902, p. 700.)

(See notes pp. 128.)

109. Consolidated corporation authorized to issue bonds and mort-

gage property.

When two or more corporations are merged or consolidated

the consolidated corporation shall have power and authority to

issue bonds or other obligations, negotiable or otherwise, and

with or without coupons or interest certificates thereto attached,

to an amount sufficient with its capital stock to provide for all

the payments it will be required to make or obligations it will

be required to assume, in order to effect such merger or consoli-

dation ; to secure the payment of which bonds or obligations it

shall be lawful to mortgage its corporate franchises, rights, privi-

leges and property, real, personal and mixed; provided, such

bonds shall not bear a greater rate of interest than six per centum
per annum; the consolidated corporation may purchase, acquire,

hold and dispose of the stocks of other corporations of this state

or elsewhere, and exercise in respect thereto all the powers of

stockholders thereof, and may issue capital stock, either common
or preferred, or both, to such an amount as may be necessary, to

the stockholders of such merging or consolidating corporations

in exchange or payment for their original shares, in the manner
and on the terms specified in the agreement of merger or consoli-

dation
; which may fix the amount and provide for the issue of

preferred stock based on the property or stock of the merging or

consolidating corporations conveyed to the consolidated corpora-

tion, as well as upon money capital paid in.

(See notes p. 164.)

XII. Taxation.

110. Real and personal property; how taxed.

All real and personal property of every corporation shall be
taxed the same as the real and personal property of an individual

;
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provided, that this faction shall not apply to railway, turnpike,

insurance, canal or banking corporations, or to savings banks,

or to cemeteries, church property, or purely charitable or educa-

tional associations.

(See notes pp. 179, 180.)

XIII. Lost Certificates of Stock.

111. New certificates of stock may be issued for certificates lost

or destroyed.

Every corporation may issue a new certificate of stock in the

place of any certificate theretofore issued by it, alleged to have

been lost or destroyed, and the directors authorizing such issue of

a new certificate may, in their discretion, require the owner of

the lost or destroyed certificate, or his legal representatives, to

give the corporation a bond, in such sum as they may direct, as

indemnity against any claim that may be made against such cor-

poration; a new certificate may be issued without requiring any

bond when, in the judgment of the directors, it is proper so to do.

(See notes pp. 114, 128.)

112. Proceedings in case of refusal to issue new certificate of stock.

Whenever any corporation shall have refused to issue a new
certificate of stock in place of one theretofore issued by it, or by

any corporation of which it is the lawful successor, alleged to

have been lost or destroyed, the owner of the lost or destroyed

certificate, or his legal representatives, may apply to the circuit

court of the county in which the principal ofiice of the corpora-

tion is located for an order requiring the corporation tO' show

cause why it should not be required to issue a new certificate of

stock in place of the one so lost or destroyed; such application

shall be by petition, duly verified, in which shall bs stated the

name of the corporation, the number and date of the certificate,

if known or ascertainable by the petitioner, the number of shares

of stock named therein and to whom issued, and a statement of

the circumstances attending such loss or destruction ; thereupon

said court shall make an order requiring the corporation to

show cause, at a time and place therein mentioned, why it should

f This word should be "section."
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not be required to issue a new certificate of stock in place of the

one described in the petition ; a copy of the petition and order

shall be served upon the president or other head officer of the

corporation, or on the cashier, secretary or treasurer thereof,

personally, at least ten days before the time designated in the

order.

(See notes pp. 114, 128.)

113. Court may proceed in summary manner.

At the time and place specified in the order, and on proof of

due service thereof, the court shall proceed in a summary manner
and in such mode as it may deem advisable to hear the proof and

allegations offered in behalf of the petitioner, or the corporation,

or other interested party, relative to the subject-matter of inquiry,

and if upon such inquiry the court shall be satisfied that the

petitioner is the lawful owner of the number of shares of the

capital stock, or any part thereof, described in the petition, and

that the certificate therefor has been lost or destroyed and can-

not, after due diligence, be found, and that no sufficient cause

has been shown why a new certificate should not be issued in

place thereof, it shall make an order requiring the corporation

or other party, within such time as shall be therein designated,

to issue and deliver to the petitioner a new certificate for the

number of shares of the capital stock of the corporation, which

shall be sjoecified in the order as owned by the petitioner, and the

certificate for which shall have been lost or destroyed ; in making
the order the court shall direct that the petitioner deposit such

security, or file such bond in such form and with such security as

to the court shall appear sufficient to indemnify any person other

than the petitioner who shall thereafter appear to be the lawful

owner of such certificate stated to be lost or stolen ; and the court

may also direct publication of such notice, either preceding or suc-

ceeding the making of such final order, as it shall deem proper

;

any person who shall thereafter claim any rights under the cer-

tificate so lost or destroyed, shall have recourse to said indemnity,

and the corporation shall be discharged from all liability to such

person by reason of compliance with the order ; and obedience to

said order may be enforced by the court by attachment against

the officers of the corporation, on proof of their refusal to comply

with the same.

(See notes pp. 114, 128.)
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XIV.

—

Fees on Filing Certificates; Sundry Provisions.

114. Fees on filing certificates.

On filing any certificate or other paper, relative to corpora-

tions, in the ojffice of the secretary of state, the following fees and

taxes shall bo paid to the secretary of state, for the use of the

state : for certificate of incorporation, twenty cents for each

thousand dollars of the total amount of capital stock authorized,

but in no case less than twenty-five dollars ; increase of capital

stock, twenty cents for each thousand dollars of the total increase

authorzed, but in no case less than twenty dollars ; consolidation

and merger of corporations, twenty cents for each thousand dol-

lars of capital authorized, beyond the total authorized capital of

the corporations merged or consolidated, but in no case less than

twenty dollars ; extension or renewal of corporate existence of

any corporation, the same as reipiired for the original certificate

of organization by this act; dissolution of corporation, change of

name, change of nature of business, amended certificates of

organization (other than those authorizing increase of capital

stock), decrease of capital stock, increase or decrease of par value

or of number of shares, twenty dollars ; for filing list of officers and
directors, one dollar; filing copy of charter and stateroient of

foreign corporation and issuing certificate of authority to transact

business, ten dollars ; and for all certificates not hereby provided

for, five dollars; provided, that no fees shall be required to be

paid by any religious or charitable society or association, or

educational association having no capital stock.

(See Sec. 138.) (See Schedule of Fees and Taxes.)

115. Surviving incorporators may designate others for organization.

When one or more of the commissioners or incorporators of

any corporation, created by or under any general or special act,

shall have died before the corporation shall have been organized,

pursuant to law, the survivors or survivor may in writing desig-

nate other persons who may take the place and act instead of

those deceased, in the organization ; and the organization so

effected by their aid shall be as effectual in law as if it had been
effected by all the original commissioners or incorporators.
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116. Mutual association may create capital stock.

The members of any mutual association heretofore or here-

after incorporated, may provide for and create a capital stock of

such corporation, upon the consent in writing of all the members
of corporation, and may provide for the payment of such stock,

and fix and prescribe the rights and privileges of the stockholders

therein.

117. Secretary of state to compile and publish list of corporations.

The secretary of state shall annually compile from the records

of his office, and publish a complete list, in alphabetical order, of

the original and amended certificates of incorporation filed during

the preceding year, together with the location of the principal

office of each in this state, the name of the agent in charge there-

of, the amount oi the authorized capital stock, the amount with

which business is to be commenced, the date of filing the certifi-

cate and the period for which the corporation is to continue.

118. Repealer; vested rights not impaired.

The act entitled "An Act ooncerning corporations" (Revi-

sion), approved April seventh, one thousand eight hundred and

seventy-five, and all acts amendatory thereof and supplemental

thereto, except so far as herein expressly re-enacted, are hereby

repealed; but no existing corporation shall be thereby dissolved,

nor shall the powers specified in its charter or certificate of incor-

poration be thereby impaired or limited, and vested rights ac-

quired under the repealed acts and actually exercised and enjoyed

shall not be divested or disturbed, but no special provision relat-

ing to taxation, or immunity or exemption therefrom, contained

in any special charter, shall be revived or continued by anything

in this act ; all acts and parts of acts, general and special, inconsist-

ent with this act are hereby repealed ; but this repealer shall not

revive any act heretofore repealed,

119. Corporations may extend corporate existence.

Any corporation, created by special charter, or under a gen-

eral law, foT any objects which are allowed by this act, may ex-

tend its corporate existence in the manner prescribed in the

twenty-seventh section of this act
;
provided, that if such corpor-

ation possesses franchises, powers, privileges, immunities or ad-

vantages which could not be obtained under this act, such exten-
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sion shall not continue, renew or extend such franchises, powers,

privileges, immunities or advantages, but the filing of the certifi-

cate of extension shall operate as a waiver and abandonment of

such franchises, powers, privileges and advantages.

(This new section, 119, is added to the Kevision of 1896 by P. L.

1897, p. 11.)

119i. Extension, renewal and continuance of corporate existence.

1. The corporate existence of any corporation heretofore or

hereafter created under or by virtue of any law of this state or of

the successor of any such corporation may be extended, renewed

and continued in the manner following: a meeting of the stock-

holders shall be called by a notice stating the object of the meet-

ing signed by the holders of at least one-third in value of the out-

standing capital stock of the company, which notice must be given

personally or by mail to each stockholder at least ten days before

the day of said meeting ; if two-thirds in interest of each class of

stockholders having voting powers shall vote in favor of such

extension, renewal and continuation of corporate existence, a

certificate thereof shall be signed by the presiding officer and sec-

retary of said meeting, acknowledged or proved as in the case of

deeds of real estate, and such certificate, together with the written

assent in person or by proxy of two-thirds in interest of each

class of such stockholders, shall be filed in the office of the ec-

retary of state, and the certificate of the secretary of state that

such certificate and assent has been filed in his office shall be

taken and accepted as evidence of the extension, renewal and con-

tinuation of its corporate existence in all courts and places.

2. Upon making and filing such certificate and paying the

fees now imposed or hereafter to be imposed upon corporations

for certificates of incorporation, the period of existence of such

corporation shall be extended as declared in such certificate ; but

the extension shall not be held to invest such corporation with

any exclusive privileges, or exempt it from the operation of any

general laws hereafter passed relating to the same class of cor-

porations, or prevent the legislature from making applicable

thereto any general law now in force relating to such class.

3. N^othing herein contained shall be construed to interfere

with the right of the state of New Jersey, reserved by any law

now or hereafter existing, to acquire the property and franchises

of any such corporation, or at any time to abolish or repeal, alter
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or amend the charter of the same, nor shall this act be construed

to continue any irrepealable or other contract with the state con-

tained in any charter beyond the time originally fixed for its ex-

piration.

4. JSTothing herein contained shall be construed as continuing

in force and operation any special provision relating to taxation,

or exemption therefrom, in the charter of any corporation whose

corporate existence may have been or hereafter shall be extended,

renewed and continued in conformity with the terms of this act;

but each corporation whose corporate existence may have been

or shall be extended, renewed and continued as authorized hereby

shall be assessed for taxes in accordance with the provisions of

the general law of this state relating to the taxation of corpora-

tions.

5. ISTo corporation shall have the right to proceed under the

provisions of this act unless it shall file with the certificate and
written assent provided for in section one hereof an affidavit of

the presiding officer and secretary of said meeting that it is at

the time either actually engaged in, or has provided for, the con-

duct of the business for which it was incorporated ; and in all

cases where the charter of a corporation may have expired by
limitation of time within four years next preceding the date

when such corporation shall file the certificate herein mentioned,

said corporation shall have the benefit of the right to proceed

under the provisions of this act, and upon complying with the

conditions set forth in this act the existence of such corpora-

tion shall be renewed, extended and .continued as declared in

said certificate with the same effect and force as if the certifi-

cate, written assent and affidavit provided for herein had been

filed prior to the expiration of such charter period, and as fully

as if said period of extension had been named in the original

charter or certificate of organization of such corporation.

6. The provisions of this act shall not apply to any savings

bank, a building and loan association, an insurance company, a

surety company, a railroad company, a street railroad company,
a telegraph company, a telephone company, a gas company, an

electric light company, a turnpike company, a plank road com-

pany, or any company which possesses the right of taking and
condemning lands in this state.

("An Act concerning the extension, renewal and continuance of the

existence of corporations organized under the laws of this state," P. L.
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1902, p. 630; amended as to sees. 5 and 6 by chap. 205, Laws of 1903;

P. L. 1903, p. 391.)

Supplemental and Miscellaneous Acts.

(The following acts are given arbitrary section numbers, the numbers

used being merely for convenient reference to the author's text, ante.)

138. Certificates and other corporate papers to be recorded.

It shall be the duty of the secretary of state to record in

books for that purpose, all certificates and other papers re-

lating to and in any way affecting corporations, now on file in

his office and such as are required by any law of this state to

be filed therein, excepting annual reports ; such recording to be

done upon typewriter with record ribbon of permanent color, on

paper of approved durability; such records to be kept in a vault

separate and away from the vault or place wherein the originals

are filed ; for this service the secretary of state shall, at the time

of the filing of eachi certificate or other paper, charge a fee of ten

cents per folio of one hundred words (with a minimum charge

of one dollar), for the use of the state.

("An Act respecting the recording of certificates and other papers
relating to and affecting corporations," P. L. 1904, p. 282.)

(See Sec. 114.) (See Schedule of Fees and Taxes.)

139. Every certificate and report must give address of New Jersey
oflice and name of agent.

Every certificate, report or statement now or hereafter required

by any law of this state to be made to any officer or depart-

ment of this state, or to be published, filed or recorded by any

corporation, domestic or foreign, shall, in addition to the other

matter required by law, set forth the location (town or city,

street and number, if number there be) of its principal office

in this state, and the name of the agent therein and in charge

thereof, and upon whom process against the corporation may be
seiwed; no certificate, statement or report shall hereafter be re-

ceived, filed or recorded by any officer or in any office of this state

unless the same shall comply with the foregoing provisions ; such
office of any domestic corporation so registered shall be and be
deemed the office and post-office address of such domestic cor-

poration, its officers, directors and stockholders, and whenever
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by the provisions of any law of tliis state any notice is required

to be given to* tbe corporation, its officers, stockholders or direc-

tors, such notice shall be sent by mail or otherwise, as the law

may require, to such registered office, and such notice so given

shall be and be deemed sufficient notice ; whenever by any law of

this state in any such certificate, report or statement, the resi-

dence or post-office address of any incorporator, stockholder, di-

rector or other officer is required to be set forth or given, it shall

be and be deemed a full compliance with such provision to give

as such post-office address, the post-office address of the registered

office of the company within this state.

(Supplement, P. L. 1898, p. 410.)

(See notes pp. 51, 77, 83.)

140. Every certificate and report must be in the English language.

Every certificate of incorporation including the corporate

name or title, every amended or supplemental certificate, and

every report, statement or other paper relative to or affecting

corporations, domestic or foreign, now or hereafter required by

any law of this state to be made to any officer, or recorded or

filed in any office of this state, shall be in the English language;

no certificate, statement, report or paper relative to or affecting

corporations, shall hereafter be received, recorded or filed by
any officer or in any office of this state, unless the samie shall

comply with the foregoing provisions.

("Act relative to corporations," P. L. 1903, p. 231.)

(See notes p. 77.)

141. Service of declaration.

The copy of the declaration * * * * when served sepa-

rately from the process, may be served on a defendant whether a

natural person or corporation in the same manner as a summons
may be served; the plaintiff if he shall be entitled to costs in an
action shall be allowed for such service the sum of two dollars

for each defendant so served not exceeding three, to be taxed in

the costs.

("An Act to regulate the practice of courts of law (Revision of 1903),'^

see. 96, P. L. 1903, p. 537.)

(See P. L. 1906, p. 677, as to filing of affidavit of merits.)
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142. Service of summons of District Court.

If the defendant be a domestic corporation, the summons shall

b© served on the president, or head officer, or agent in charge

of its principal office, or any employee or clerk employed in

any of its offices in the county, or left at his or her dwelling-

house or usual place of abode, at least five days before its return.

If the defendant be a foreign corporation, the summons shall

be served upon any officer, director, agent, or clerk, or engineer

of such corporation, either personally or by leaving a copy thereof

at his dwelling-house or usual place of abode in such county, or

by leaving a copy at the office, depot or usual place of business

of such foreign corporation in such county, at least five days

before its return.

("An Act concerning district courts (Eevision of 1898)," sec. 46, as

amended by P. L. 1908, p. 181.)

143. Service upon agent.

In any suit or proceeding heretofore or hereafter begun in

the court of chancery against a corporation of this state,

process of subpoena or other writ, notice, orders and papers of

any nature whatsoever in such suit or proceedings served upon
the president, vice-president, a director or the designated agent

of the corporation or other officer thereof, shall be good and
eifective service upon the corporation.

(Supplement to "An Act respecting the Court of Chancery (Eevision

of 1902)," P. L. 1907, p. 76.)

144. Attachment against foreign corporations.

Attachments may issue against * * * corporations not

created or recognized as corporations of this state by the laws

of this state and joint stock associations.

("An Act for the relief of creditors against absent and absconding
debtors," P. L. 1901, p. 158, sec. 4.)

(See notes p. 172.)

145. Corporations may not plead usury.

1*^0 corporation shall hereaftei" plead or set up the defense of

usury to any action brought against it to recover damages or

enforce a remedy on any obligation executed by said corpora-

18
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tion
;
provided, that this act shall not apply to any such action

Avhich is now pending.

("An Acrt relating to usury," P. L. 1902, p. 459.)

(See notes p. 124.)

146. Notice of intention to repeal charter.

Of the intention to apply for the passage of a bill to repeal

the charter of any corporation, or bill to repeal the charter and

dispose of the property of any corporation, the public notice re-

quired by the first section of the act to which this is a supplement

shall be given by publishing the same, in a daily newspaper pul>

lished in Trenton, for at least six consecutive days prior to the

introduction of such bill, and by serving a copy of the notice

upon the president or secretary or a director or registered agent

of the corporation, if such officer or agent can be found within

this state, and if none of them can be found, then by personal

service of such copy upon them or one of them out of this state,

or by mailing a copy to them or one of them, directed to the resi-

dence or post-office address of such officer or agent, if known.

(Supplement to "An Act to prescribe the notice to be given of appli-

cations to the legislature for laws, when notice is required by the

CGu&titution," P. L. 1905, p. 17.)

(See notes p. 151.)

147. Change of location of ofi&ce by director."..

The board of directors of any corporation, organized under

the laws of this state, may change the location of the principal

office of such corporation within this state to any other place

within this state by resolution adopted at a regular or special

meeting of such board, by the votes of at least two-thirds of

the members of such board
;
provided, that no certificate shall be

required to be filed of the removal of any office from one point

to another in the same town, township or city in this state.

Upon the adoption of a resolution as aforesaid, a copy thereof

shall be filed in the office of the secretary of state, signed by the

president and secretary of such corporation, and sealed with it,;

corporate seal; for filing the said certificate, the secretary of state

shall charge a fee of five dollars.

(Supplement, P. L. 1897, p. 175.)

(See notes pp. 58, 82.)
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148. Corporations entitled to same tax exemptions as natural

persons.

All mortgages which, under the laws of this state, are exempt

from taxation when owned by natural 2>ersons, shall be and are

hereby declared to be, to the same extent, exempt from taxation

when owned by corporations of this state, and the value thereof

shall be deducted from the value of the capital stock and proj>

erty of such corporations in ascertaining the net amount of

capital stock and property thereof subject to taxation
;
provided^

however, that nothing in this act shall be construed as in anv

wise affecting or reducing any franchise tax.

("An Act concerning the taxation of corporaxe property and providinj';

for certain exemptions therefrom," P. L. 1902, p. 546.)

(See notes p. 183.)

149. Conversion of preferred stock into bonds; issue of bonds con-

vertible into common stock.

With the consent of two-thirds in interest of each class of the

stockholders present in person or by proxy at a meeting called in

the manner provided in section twenty-seven, every coTporation

organized under this act that shall have issued preferred stock,

entitling the holders thereof to receive dividends at a rate exceed-

ing five per centum per annum, and that shall have continuously,

declared and paid dividends at such rate, on such preferred stock

for the period of at least one year next preceding the meeting,

and whose floating or unfunded debt at the time of the stock-

holders' meeting shall, in the certificate thereof filed with the

secretary of state, be certified not to exceed ten per centum of

the par amount of the preferred stock then outstanding, and
whose assets at such time, after deducting the amount of its

indebtedness, shall be certified in the judgment of the officers

making such certificate to be at least equal to the amount of

preferred stock issued and outstanding, may, with the consent

of the holder of any such preferred stock, redeem and retire the

preferred stock of such holder, out of bonds or out of the pro-

ceeds of bonds of the corpoTation, bearing interest at a rate not

exceeding five per centum per annum, the principal of such bonds
being made payable at a date not less than ten years from the

date thereof; every corporation organized under this act may,
from time to time, in the manner above provided, issue bonds,
which, if therein so declared, shall be convertible at par at the
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option of the holder, into fully-paid common stock of the cor-

poration at par, within any period therein prescribed not less

than two years from the issue thereof ; and in such case the board

of directors may authorize the issue of the common stock into

which sucli bonds, by their terms, shall be convertible.

(Supplement, P. L. 1902, p. 217.) (See Sec. 29.)

(See notes pp. 61, 112, 113, 127.)

150. Use of certain words prohibited in corporate name.

1. "No corporation shall hereafter be organized under the pro-

visions of "An Act concerning corporations" (Revision of 1896),

approved April twenty-first, one thousand eight hundred and
ninety-six, or any amendment thereof or supplement thereto, with

the words "insurance" or "safe deposit" or "trust company" or

"bank" as a part of its name, and no certificate of incorporation

shall be hereafter received for filing or record or be filed or

recorded in any office in this state for the purpose of effectuating

its incorporation.

2. 'No corporation heretofore organized or doing business under

the aforesaid act shall, by change or amendment of its name,

use the words "insurance" or "safe deposit" or "trust company"
or "bank" or any of them as part of its name, and no certificate

of change or amendment shall be hereafter received for filing or

record or be filed or recorded in any office in this state for the

purpose of effectuating such change.

3. ISTothing herein contained shall, however, be construed to

apply to or affect the name of any corporation whose certificate

of incorporation has heretofore been filed with the secretary of

this state.

(Supplement, P. L. 1897, p. 274.)

(See notes p. 81.)

151. Certificate of incorporation; correction of errors; procedure.

Whenever, in the certificate of incorporation or organization

of any corporation organized under any general act of the legis-

lature of this state, there shall be any error or omission in the

recital of the act under which said corporation is created, or

in the omission of any other matter which is required to be

stated in said certificate, it shall and may be lawful for said

corporation to correct such error in the manner following: The
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board of directors of such corporation shall pass a resolution

declaring that such error exists and that said corporation desires

to correct the samC;, and shall call a meeting of the stockholders

of said corporation to take action upon such resolution; the

meeting of said stockholders shall be held upon such notice as

the by-laws provide, and in the absence of such provision, then

upon ten days' notice given personally or by mail ; if two-thirds

in interest of all the stockholders shall vote in favor of the correc-

tion of such error or omission, a certificate of such action shall be

made and signed by the president and secretary under the cor-

porate seal; which said certifiofate shall be acknowledged or

proved as in the case of deeds of real estate, and such certificate,

together with the written assent, in person or by proxy, of two-

thirds in interest of all the stockholders of said corporation, shall

be filed in the ofiice of the secretary of state,' and upon the filing

thereof, the certificate of incorporation or of organization shall

be deemed to be corrected and amended accordingly, and the filing

of said certificate in conformity with this act shall have the same

force and effect as if said certificate of incorporation or organiza-

tion had been originally drafted in conformity with the amend-

ment so made.

(Supplement, P. L. 1899, p. 174.)

152. Dissolution; payment of all taxes due as prerequisite.

Hereafter no corporation organized under any law of this state

shall be dissolved by its stockholders until all taxes levied upon or

assessed against such corporation by the state of ISTew Jersey in

accordance with the provisions of an act entitled "An Act to

provide for the imposition of state taxes upon certain corpora-

tions and for the collection thereof," approved April eighteenth,

one thousand eight hundred and eighty-four, and all acts amenda-

tory thereof or supplementary thereto, shall have been fully paid,

and a certificate to that effect, signed by the comptroller of the

treasury, shall have been annexed to and filed with the certificate

of dissolution.

(Supplement, P. L. 1900, p. 316.)

153. Liabilities arising under statutes of other states not to be

enforced in this state.

1. No action or proceeding sliall be maintained in any court
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of this state against any stockholder, officer or director of any

domestic corporation for the purpose of enforcing any statutory

personal liability of such stockholder, officer or director for or

upon any debt, default or obligation of such corporation, whether

such statutory personal liability be deemed penal or contractual,

if such statutory personal liability be created by or arise from the

statutes or laws of any other state or foreign country.

2. No action or proceeding shall be maintained in any court

of law of this state against any stockholder, officer or director

of any domestic or foreign corporation by or on behalf of

any creditor of such corporation to enforce any statutory per-

sonal liability of such stockholder, officer or director for or upon
any debt, default or obligation of such corporation, whether such

statutory personal liability be deemed penal or contractual, if

such statutory personal liability be created by or arise from the

statutes or laws of any other state or foreign country, and no
pending or future action or proceeding to enforce any such statu-

tory personal liability shall l:>e maintained in any court of this,

state other than in a nature of an equitable accounting for the

proportionate benefit of all parties interested, to which such cor-

poration and its legal representatives, if any, and all of its cred-

itors and all of its stockholders shall be necessary parties.

• (Supplement, P. L. 1897, p. 124.)

154. Pleading corporate existence.

In every suit or judicial proceeding in this state, to which a

corporation is a party, the existence of such corporation shall be

taken to be admitted, unless it is put in issue by the pleadings

;

and in courts in which the practice is that the defendant need

not file a plea, the existence of such corporation shall be taken

to be admitted unless the party to the suit denying the existence

of such corporation shall file with the court an affidavit stating

that to the best of his or its knowledge and belief such corpora-

tion does not exist.

(Supplement, P. L. 1903, p. 490.)

155. Expenses of investigation for refusal or neglect of corporation

to report, etc.; collection.

On the neglect or refusal of a corporation incorporated under

the laws of this state or doino- business therein, to furnish the in-
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formation prescribed by law to any state official required to

publish a rei^ort on tlie standing and condition of such corpora-

tion, the expenses of the investigation authorized to be made be-

cause of such neglect or refusal shall be borne by said delinquent

corporation and niay be recoA^ered therefrom in an action of debt

in any court of comj^etent jurisdiction in this state by the person

authorized to make such investigation.

("An Act relative to tbe expense of investigating corporations

delinquent in making returns," P. L. 1896, p. 321.)

156. Certain corporations may lease property and franchises to an-

other corporation.

Any corporation of this state, except railroad and canal cor-

porations, may hereafter, with the assent of two-thirds in interest

of its stockholders, either in person or by proxy, lease its prop-

erty and franchises to any corporation, and every corporation

of this state is hereby authorized to take the lease or any assign-

ment thereof, for such terms and upon such conditions as may
be agreed upon, and that any such lease or assignment, or both,

heretofore made, are hereby validated
;
provided, however, that

nothing herein contained shall be construed to authorize f\ny cor-

poration which is now specifically prohibited by law or by 'ts cer-

tificate of incorporation from leasing its property or franc\ises to

do so, nor to authorize the leasing by any corporation A' Ithout

the consent of the legislature, when such consent is now sj, i dally

required by any law of this state.

("An Act concerning corporations," P. L. 1899, p. 334.)

(See not€s p. 89.)

157. Certain corporations must pay employes' wages at least every

two weeks.

Every person, firm, association or partnership doing business in

this state, and every corporation organized under or acting by

virtue of or governed by the provisions of an act entitled "An
Act concerning corporations" (Revision of one thoaisand eight

hundred and ninety six), in this state, shall pay at least every two

weeks, in lawful mo'ney of the United States, to each and every

employe engaged in his, their or its business, or to the duly-au-

thorized representative of such employe, the full amount of wages

earned and unpaid in lawful money to such employe, up to within

twelve days of such payment; provided, liowever, that if at any
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time of payment, any employe shall be absent from his or her

regrilar place of labor and shall not receive his or her wages through'

a duly-authorized representative, he or she shall be entitled to said

payment at any time thereafter upon demand ; any employer or

employers as aforesaid who shall violate any of the provisions of

this section, shall be deemed guilty of misdemeanor and shall be

punished by a fine of not less than twenty-five dollars and not

more than one hundred dollars for each and every offense, at the

discretion of the court; provided, complaint of such violation be

made within sixty days from the day such wages become payable

according to the tenor of this act; the provisions of tliis section

shall not apply to any employe or employes engaged in agricultural

Avork or as watermen.

2. It shall not be lawful for any such person, firm, association,

partnership or corporation, as aforesaid, to enter into or make any

agreement with any employe for the payment of the wages of any

such employe otherwise than as provided in section one of this

act, except it be to pay such wages at shorter intervals than every

two weeks ; every agreement made in violation of this act shall be

deemed to be null and void, and the penalties provided for in section

one hereof may be enforced notwithstanding such agreement;

and each and every employe with whom any agreement in viola-

tion of this act shall be made by any such person, firm, associa-

tion, partnership, corporation or the agent or agents thereof, shall

have his or her action and right of action against any such person,

firm, association, partnership or corporation, for the full amount

of his or her wages in any court of competent jurisdiction in this

state.

3. Tlie factory inspector of this state and his deputies shall make
complaint against any employer or employers aforesaid who ne-

glects to comply with the provisions of this act for a period of two

weeks after having been notified in writing by said inspector or

his deputies of a violation of this act ; and it is hereby made the

duty of county prosecutors of the pleas to appear in behalf of such

proceedings brought hereunder by the factory inspector or his

deputies.

("An Act to provide for the payment of wages in lawful money of

the United States every two weeks," P. L. 1899, p. 69.)

(See P. L. 1911, p. 767, providing for semi-monthly payment of wages

by railroads.)
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158. Dissolution of educational corporation.

(Supplement, P. L. 1908, p. 113, provides for the dissolution of "any

corporation created by any law of this state for educational purposes"

and prescribes the methods of winding up same.)

159. Corporate shares may be levied on and sold on execution.

Bank notes, bills or other evidence of debt, circulated as money
or any share or interest in any bank, insurance company or

other joint stock company, that is or may be incorporated under

the authority of this state, or incorporated or established under

the authority of the United States, belonging to the defendant in

execution, may be taken and sold by virtue of such execution,

in the same manner as goods and chattels.

(C. S. of 1911, p. 2244, sec. 4.)

160. Certificate of corporate of&cer as to interest of defendant.

The clerk, cashier or other officer of such company, who has

at the time the custody of the books of the company, shall upon
exhibiting to him the writ of execution, give to the officer having

such writ a certificate of the number of shares or amount of the

interest held by the defendant in such company; and if he shall

neglect or refuse so to do, or if he shall willfully give a false

certificate thereof, he shall be liable to the plaintiff for double

the amount of all damages occasioned by such neglect or false

certificate, to be recovered in an action on the case against him.

(C. S. of 1911, p. 2244, sec. 5.)

161. Non-residence of corporate official; notice by mail; posting

transfer of shares.

When the clerk, cashier, or other officer of any joint stock

company that is or hereafter may be incorporated under the

authority of this state, who has the custody of the books of

registry of the stock thereof, shall be non-resident in this state,

it shall be the duty of the sheriif or other officer, receiving a

writ of execution issued out of any court of this state against

the goods and chattels of a defendant in execution holding stock

in such company, to send by mail a notice in writing, directed

to such non-resident clerk, cashier or other officer, at the post-

office nearest his reputed place of residence, stating in such

notice that he, the said sheriff or other officer, holds such writ

of execution, and out of what court, at whose suit, for what
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amount, and ag:ainst whose goods and chattels, such writ has

been issued, and that by virtue of said writ, he, the said sheriff

or other officer, seizes and levies upon all the shares of the stock

of such company held by the defendant in execution on the

day of the date of such written notice ; and it shall also be the

duty of such sheriff or other officer, on the day of mailing such

notice, as aforesaid, to affix and set up upon any office or place

of business of such company, within his coimty, a like notice in

writing, and on the same day to serve like notice in writing

upon the president and directors of said company, or upon such

of them as reside in his county, either personally or by leaving

the same at their respective places of abode; and the sending,

setting up-, and serving of such notices in the manner aforesaid,

shall constitute such levy taken, a valid levy of such writ upon
all shares of stock in such company, held by the defendant in

execution, which have not at the time of the receipt of such no-

tice by the said clerk, cashier or other officer, who has custody

of the books of registry of the stocks thereof, been actually trans-

ferred by the defendant ; and thereafter any transfer or sale of

such shares by the defendant in execution, shall be void as against

the plaintiff in said execution, or any purchaser of such stock at

any sale thereunder.

(C. S. of 1911, p. 2244, see. 6.)

162. Certificate of corporate officer; failure to make; false certi-

ficate; damages.

That the non-resident clerk, cashier, or other officer in such

company, to whom notice in writing is sent, as prescribed in the

preceding section, shall thereupon send forthwith, by mail or

otherwise, to the officer having such writ, a statement of the time

when he received such notice, and a certificate of the number of

shares held by the defendant in such company at the tirne of the

receipt by him of such notice, not actually transferred on the

books of said company ; and the said sheriff or other officer shall

on receipt by him of such certificate, insert the number of such

shares in the inventory attached to said writ ; and if such clerk,

cashier, or other officer in such company, neglect to send such

certificate, as aforesaid, or if he shall willfully send a false certi-

ficate, he shall be liable to the plaintiff for double the amount of

all damages occasioned by such neglect or false certificate, to
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be recovered in an action on the case against him ; but the neglect

to send, or miscarriage of such certificate, shall not impair the

validity of the levy upon the stock,

(C. S. of 1911, p. 2245, sec. 7.)

Provisions of "An Act to provide for the imposition of state taxes

upon certain corporations and for the collection thereof" approv-

ed April 18, 1884, P. L. 1884, p. 232, with supplements and

amendments to the end of the legislative session of 1911, re-

lating to corporations incorporated under the General Corpora-

tion Act.

163. Franchise tax on "business corporations; report to state l3oard

of assessors; mining and manufacturing companies.

All corporations incorporated under the laws of this state,

other than those which are subject to the payment of a state

franchise tax assessed upon the basis of gross receipts, shall

make annual return to the state board of assessors on or before

the first Tuesday of May in each year, and shall state therein

the amount of the capital stock of such corporation issued and

outstanding on the first day of January preceding the making of

said return, together with such other information as may be

required by said board to carrj^ out the provisions of this act,

and shall pay an annual license fee or franchise tax of one-tenth

of one per centum on all amounts of capital stock issued and out-

standing up to and including the sum of three million dollars ; on

all sums of capital stock issued and outstanding in excess of three

million dollars and not exceeding five million dollars, an annual

license fee or franchise tax of one-twentieth of one per centum,

and the further sum of fifty dollars per annum per one million

dollars, or any part thereof, on all amounts of capital stock issued

and outstanding in excess of five million dollars ; and any shares

of stock either fully paid or partially paid in cash or by property

purchased whether issued or otherwise shall be deemed to be

shares of stock issued and outstanding until such shares or any

substitute therefor shall have been retired and actually canceled

;

provided, that this act shall not apply to railway, canal or bank-

ing corporations, or tO' savings banks, cemeteries or religious cor-

porations, or purely charitable or purely educational associations

not conducted for profit, or manufacturing or mining corpora-
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tions at least fifty per centum of whose capital stock issued and
outstanding is invested in mining or manufacturing carried on
within this state, and which mining or manufacturing corpora-

tions shall have stated in the annual return to the state board of

assessors where the mine or manufacturing establishment of such

corporation or corporations is or are located, the character of the

ores mined or the goods manufactured, the total amount of its

capital stock embarked in the business of mining or manufactur-

ing and the amount of capital stock actually employed in New
Jersey in carrying on such mining or manufacturing business.

If any manufacturing or mining company carrying on business

in this state shall have less than fifty per centum of its capital

stock, issued and outstanding, invested in business carried on

within this state, such company shall pay the annual license fee

or franchise tax herein provided for companies not carrying on

business in this state, but shall be entitled, in the computation of

such tax, to a deduction from the amount of its capital stock

issued and outstanding of the assessed value of its real and per-

sonal estate so used in manufacturing or mining.

(Supplement, P. L. 1906, p. 31.)

(See notes p. 184.)

164. Penalties for false statement, or failure to make statement.

If any ofiicer of any company required by this act to make a

return, shall in such return make a false statement, he shall be

deemed guilty of perjury ; if any such company shall neglect or

refuse to make such return within the time limited as aforesaid,

the state board of assessors shall ascertain and fix the amount of

the annual license fee or franchise tax and the basis upon which

the same is determined, in such manner as may be deemed by

them most practicable, and the amount fixed by them shall stand

as such basis of taxation under this act.

(Section 3, as amended by P. L. 1892, p. 136.)

(See notes p. 187.)

165. Duties and powers of state board of assessors.

The state board of assessors shall certify and report to the

comptroller of the state, on or before the first Monday of June

in each year, a statement of the basis of the annual license fee

or franchise tax as returned by each company to, or ascertained
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by, the said board, and the amount of tax due thereon respec-

tively, at the rates fixed by this act; such tax shall thereupon be-

come due and payable, and it shall be the duty 'of the state treas^

urer to receive the same; if the tax of any company remains

unpaid on the first day of July, after the same becomes due,

the same shall thenceforth bear interest at the rate of one per

centum for each month until paid ; the state board of asses-

sors shall have power to require of any corporation subject

to tax under this act, such information or reports touching the

affairs of such company as may be necessary to carry out the

provisions of this act; and may require the production of the

books of such company, and may swear and examine witnesses

in relation thereto; the comptroller shall receive as compensa-

tion for his services under this, act, and under the act entitled "An
Act for the taxation of railroad and canal property," approved

April tenth, one thousand eight hundred and eighty-four, the

sum of five hundred dollars annually.

(Section 5, as amended by P. L. 1892, p. 136.)

(See notes pp. 187, 188.)

166. Tax is a debt; how collected; preferred in case of insolvency.

Such tax, when determined, shall be a debt due from such

company to the state, for which an action at law may be main-

tained after the same shall have been in arrears for the period

of one month; such tax shall also be a preferred debt in case of

insolvency.

(Section 6.)

(See notes p. 188.)

167. Application by attorney-general for injunctions against com-

pany in arrears for three months.

In addition to other remedies for the collection of such tax,

it shall be lawful for the attorney-general, either of his own
motion, or upon the request of the state comptroller, whenever any

tax due under this act, from any company, shall have remained

in arrears for a period of three months after the same shall have

become payable, to apply to the court of chancery, by petition

in the name of the state, on five days' notice to such corpora-

tion, which notice may be served in such manner as the chan-

cellor may direct, for an injunction to restrain such corporation

from the exercise of any franchise, or the transaction of any
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business within this state until the payment of such tax and in-

terest due thereon
J
and the costs of such application, to be fixed

by the chancellor'; the said court is hereby authorized to grant

such injunction, if a proper case appear, and upon the granting

and service of such injunction, it shall not be lawful for such

company thereafter to exercise any franchise or transact any

business in this state until such injunction be dissolved.

(Section 7.)

(See notes pp. 188, 189.)

168. For failure for two consecutive years to pay state tax charter

void, unless governor gives further time.

If any corporation created under any act of this state shall

for two consecutive years neglect or refuse to pay the state any

tax which has been or shall be assessed against it under any law

of this state and made payable into the state treasury, the charter

of such corporation shall be declared void as in section two of this

act provided, unless the governor shall, for good cause shown to

him, give further time for the payment of such tax, in which

case a certificate thereof shall be filed by the governor in the

ofiice of the comptroller, stating the reasons therefor.

(Sec. 1, supplement, P. L. 1905, p. 508.)

\

169. Comptroller to report list of delinquents to governor who issues

proclamation repealing charter.

On or before the first Monday in January in each year the

comptroller shall report to the governor a list of all -corporations

which for two years next preceding such report have failed,

neglected or refused tO' pay the taxes assessed against thean

under any law of this state as above, and the governor shall

foi'thwith issue his proclamation, declaring under this act of the

legislature that the charters of these corporations are repealed,

and all powers conferred by law upon such corporations shall

thereafter be deemed inoperative and void.

(Sec. 2, supplement, P. L. 1905, p. 508.)

170. Proclamation to he filed and published.

The proclamation of the governor shall be filed in the office

of the secretary of state, and punished in such newspapers and
for such length of time as the governor shall designate.

(Sec. 3, supplement, P. L. 1905, p. 508.)
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171. Exercise of corporate powers after repeal of charter a mis-

demeanor.

Adj person or persons who shall exercise or attempt to exer-

cise any powers under the charter of any snch corporation after

the issuing of such proclamation shall be deemed guilty of a mis-

demeanor, and shall be punished by imprisonment not exeeeding

one year, or a fine not exceeding one thousand dollars, or both,

in the discretion of the court.

(Sec. 4 supplement, P. L. 1905, p. 508.)

172. Attorney-general to proceed against delinquent corporations;

receivership proceedings; sale of property; rights of purchaser.

After any corporation of this state has failed and neglected

for the space of two consecutive years to pay the taxes imposed

upon it by law, and the comptroller of this state shall have report-

ed such corporation to the governor of this state, as provided in

this act, then it shall be lawful for the attorney-general of this

state to proceed against said corporation in the court of chancery

of this state for the appointment of a receiver, or otherwise, and

the said court in such proceeding shall ascertain the amount of the

taxes remaining due and unpaid by such corporation to the

state of ISTew Jersey, and shall enter a final decre? for the amount
so ascertained, and thereupon a fieri facias or other process shall

issue for the collection of the same as other debts are collected^

and if no property which may be seized and sold on fieri facias

shall be found within the said state of Kew Jersey, sufficient to

pay such decree, the said court shall further order and decree

that the said corporation, within ten days from and after the ser-

vice of notice of such decree upon any officer of said corporation

upon whom service of process may be lawfully made, or such

notice as the court shall direct, shall assigTi and transfer to the

trustee or receiver appointed by the court, any chose in action,

or any patent or patents, ot any assignment of, or licens.e under
any patented invention or inventions owned by, leased or licensed

to or controlled in whole or in part by said corporation, to be

sold by said receiver or trustee for the satisfaction of such de-

cree, and no injunction theretofore issued nor any forfeiture of

the charter of any such corporation shall be held to exempt such

corporation from compliance with such order of the court.

And if the said corporation shall neglect or refuse, within ten

days from and after the serving of notice of such decree, to as-
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sign and transfer the same to such receiver or trustee for sale as

aforesaid, it shall be the duty of said court to appoint a trustee

to make the assignment of the same, in the name and on behalf

of such corporation, to the receiver or trustee appointed to make
such sale, and the said receiver or trustee shall thereupon, after

such notice and in such manner as required for the sale under

fieri facias of personal property, sell the same to the highest bid-

der, and the said receiver or trustee, upon the payment of the

purchase money, shall execute and deliver to such purchaser an

assignment and transfer of all the patents and interests of the

corporation so sold, v^hich assignment or transfer shall vest in

the purchaser a valid title to all the right, title and interest v^hat-

soever of the said corporation therein, and the proceeds of such

sale shall be applied to the payment of such unpaid taxes, to-

gether with the costs of said proceedings.

(See. 6, supplement, P. L. 1906, p. 508).

173. Governor may correct mistake when corporation is inad-

vertently reported.

Whenever it is established to the satisfaction of the governor

that any corporation named in said proclamation has not neglect-

ed or refused to pay said tax within two consecutive years, or

has been inadvertently reported to the governor by the comp-

jtroller as refusing or neglecting to pay the same as aforesaid, the

governor is hereby authorized to correct such mistake, and to

make the same known by filing his proclamation to that effect in

the office of the secretary of state.

(Sec. 6, supplement, P. L. 1905, p. 508.)

174, Governor, with advice of attorney-general, may renew void char-

ters under certain conditior:

If the charter of any corporation organized under any law

of this .state shall hereafter become or shall have heretofore be-

come inoperative or void by proclamation of the governor or by
operation of law, for non-payment of taxes, the governor, by

and with the advice of the attorney-general, may, upon payment
by said corporation to the secretary of state of such sum in lieu

of taxes and penalties as to them may seem reasonable, but in

no case to be less than the fees required as upon the filing of the

original certificate of incorporation, permit such corporation to
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be reinstated and entitled to all its franchises and privileges, and
upon such payment as aforesaid the secretary of state shall issue

his certificate entitling such corporation to continue its said busi-

ness and its said franchises
;
provided, however, that the provi-

sions of this section shall in nowise apply to any gas, electric

light, telephone, telegraph, water, pipe-line, railroad, street rail-

way company, or other corporation having the right to use the

public streets or to take and condemn lands in this state; and
provided further, that nothing in this section contained shall re-

lieve any such corporation from the penalty of forfeiture of its

franchises in case of failure to pay future taxes imposed under
the act to which this is a supplement or under any law of this

state.

(See. 7, supplement, P. L. 1905, p. 508.)

175. Proceedings for readjustment of excessive or unjust assessment.

The officers of any corporation who shall consider the tax

levied under the provisions of an act to which this act is a

further supplement, excessive or otherwise unjust, may make
application to the state board of assessors for a review of the

assessment and a re-adjustment of the tax; provided, there be

filed with the said board within three months from the date of

assessment a petition of appeal, duly verified according to law,,

stating specifically the grounds upon which the appeal is taken

and the reasons why the tax is considered excessive oi* uujust;

the state board of assessors shall thereupon proceed to investi-

gate the contentions raised by the said petition of appeal; and
for the purpose of such hearing, the officers of said corporation

may be summoned to appear before said board, either in person

or by attorney, and questioned as to the statements set forth in

the said petition of appeal; if, in the opinion of a majority of

the board, it shall appear that the tax so levied as aforesaid is

excessive or unjust, they shall thereupon require the officers of

the corporation to file with the board a corrected return, and
upon said corrected return the assessment shall be adjusted and

the tax reduced or. amended as in the opinion of the board shall

seem proper.

(Sec. 1, supplement P. L. 1897, p. 178.)

19
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176. Bight of appeal to state board waived after three months.

If the petition of appeal shall not be filed within three months
from the date of assessment as aforesaid, the right to appeal to

the state board shall be considered and treated as having been

waived and the amount of tax levied shall be payable and col-

lected as other taxes levied by said board.

(Sec. 2, supplement, P. L. 1897, p. 178.)

177. Taxes illegally assessed to be refunded.

When any corporation upon which taxes have been or shall

be levied under the provisions of the act to which^ this is a sup-

plement shall afterwards be found by the state board of asses-

sors to be not liable under the said act for such tax, it shall be

the duty 'of the said board to report and certify to the comp-
troller of the treasury the fact that such corporation has been

found to be exempt from the tax imposed by the said act, and

to cancel and declare null and void any taxes which may have

been or shall be imposed upon such exempted corporation, and
if any corporation has paid or shall pay the tax so improperly

levied the comptroller of the treasury shall be and is hereby

authorized upon receipt of such certificate to draw his warrant

upon the state treasurer in favor of the proper officer of sncli

corporation for any and all of such taxes wliich have been or

shall be paid into the state treasury.

(Supplement, P. L. 1888, p. 118.)



SCHEDULE OF FEES AND TAXES.

TEES OF SECRETAKi OF STATE.

(The minimum charge on all papers to be recorded is $1.00).

Original Certificate of Incoporation.
Where capital stock authorized does not exceed $125,000. . $25 00
Where capital stock authorized exceeds $125,000 for each

$1,000 of the total amount authorized 20
Certified copy where copy accompanies original 1 00
Recording fee per folio of one hundred w.ords 10

Increase of Capital Stock.

Where increase authorized does not exceea $100,00 20 00
' Where increase authorized exceeds $100,000 for each $1,000

of total authorized increase 20
Recording fee per folio of one hundred words 10

Amended Certificates.

Change of name 20 00

Change of nature of business 20 00

Decrease of capital stock 20 00
Increase or decrease of par value or number of shares. ... 20 00

Change of location of principal office under section 21 ... . 20 00
All other amended certificates (except those authorizing

increase of capital stock) for each amendment 20 00

Recording fee per folio of one hundred words 10

Certificate of change of location of principal office by directors.

(Section 147) 5 00

Certificate of Dissolution 20 00

Certificate of extension or renewal of existence, the same fee

as required for original certificate of incorporation.

(Fee is computed upon amoimt of authorized stock at

time of filing certificate of extension, not upon amount
of stock authorized in original certificate of incorporation.)

Certificate of payment of capital stock 5 00

Certificates not provided for 5 00
Recording fee on all above per folio of one hundred words, 10

(291)
^
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Consolidation and Merger of Corporations.

Tor each $1,000 of authorized capital stock beyond the

total authorized capital stock of the corporations

merged or consolidated, twenty cents? but in no case

less than 20 00

Recording fee per folio of one hundred words 10

Annual Report of Ofl&cers and Directors 1 00

No recording fee.

Foreign Corporation. Filing copy of charter and statement and
issuance of certificate of authority to do business ; mini-

mum fee 10 00

(But see section 101 providing for the same payment of

taxes, etc., by foreign corporations as New Jersey cor-

porations are compelled to pay in such states).

Recording fee per folio of one hundred words 10

Foreign Corporation: Annual Report of 1 00

No recording fee.

COUNTY CLERK'S FEES.

Recording certificate of incorporation, either original or

amended, according to length, usually 3 50

FRANCHISE TAXES.

(See section 163.)



FORMS.

INCORPORATION.

Form 1. Certificate of incorporation. '

Certificate of Incorporation of the

This is to Certify, That we (Name all the incorporators; there must
he at least three), do hereby associate ourselves into a corporation, under
and by virtue of the provisions of an act of the Legislature of the

State of New Jersey, entitled "An Act concerning corporations (Re-
visi">n of 1896)," and the several supplements thereto and acts amenda-
tory thereof, and do severally agree to take the nixmber of shares of

capital stock set opposite our respective names.
First. The name of the corporation is .

Second. The location of the principal office in this state is at

No. Street, in the of ——, County of .

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served is .

Third. The objects for which this corporation is formed are (State

the objects and purposes in detail. See forms No. 5, et seq., for specific

object clauses and clauses embracing general powers. The specific

business in which the company is to actually engage should be set out

as well as subsidiary objects which may be necessary in condlicting

the business. Several objects may be embraced in the same certificate.)

The corporation shall also have power to conduct its business in all

its branches, have one or more offices, and unlimitedly to hold, purchase,

mortgage and convey real and personal property in any state, territory

or colony of the United States and in any foreign country or place.

EouRTH. The total authorized capital stock of this corporation is

(this amount may not be less than $2,000) dollars, divided

into shares of a par value of dollars each. (If a part of the

stock is to be preferred, that fact should be here set out and it should

also be stated in what manner such stock is to be preferred. Forms of

preference clauses will be found Nos. 36 and 37 below. Preferred stock

may at no time exceed two-thirds of the capital stock paid for in

cash or property.)

Fifth. The names and post-office address of the incorporators and

the number of shares subscribed for by each, the aggregate of which

($ ) is the amount of capital stock with which this company will

commence business (this amount may not be less than $1,000), are

as follows:

Name. Post-Opfice Address. No. of Shares.

(293)
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Sixth. The period of existence of tHs corporation is unlimited.
Seventh. (Here insert any provisions deemed necessary for the regu-

lation of the business, and for the conduct of the affairs of the corpora-
tion, and any provision creating, defining, limiting and regulating the
powers of the corporation, the directors and the stockholders or any class

or classes of stockholders. Sec. 8, sub-div. VII).
In Witness Whereof^ We have hereunto set our hands and seals the

day of A. D. nineteen hundred and .

Signed, sealed and delivered

in the presence of

(Add Acknowledgment Form 2.)

Form 2. Acknowledgment.
State of , i

County of , \
^^'

Be it Eemembered, That on this day of , A. D. nineteen

hundred and —

—

; before me, a , personally appeared ,

who I am satisfied are the persons named in and who executed the

foregoing certificate, and I having first made known to them the con-

tents thereof, they did each acknowledge that they signed, sealed and

delivered the same as their voluntary act and deed, for the uses and

purposes therein expressed.

Form 3. Proof by subscribing witness in New Jersey.

State op ,

County of '

Be it Remembered, That on the day of , A. D. 19 —, before

me, the subscriber, i)ersonally appeared •—, who, being by me
duly sworn, on his oath did depose and say, that he saw (insert names
of incorporators), the persons named in the foregoing certificate, sign,

seal and deliver the same as their voluntary act and deed, and that the

deponent at the same time subscribed his name thereto as a witness of

the execution thereof.

Subscribed and sworn to before me the day and year aforesaid.

Form 4. Acknowledgment outside of New Jersey.

State of Illinois, »

County of Cook, )

'^^'

Be it Remembered, That on this day of , A. D. 19 —

,

before me, , a commissioner residing in the said county of

Cook, and duly appointed by the Governor of the State of New Jersey,

for the taking of the acknowledgments and proofs of deeds of lands

in that state, and duly commissioned and sworn (or, a notary public in

and for said county and state duly commissioned and sworn, or as

the case may be), personally appeared (insert names of incorporators),

who I am satisfied are the persons named in and who executed the
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foregoing certificate of incorporation, and I having first made known
to them the contents thereof, they acknowledged that they signed, sealed

and delivered the same as their voluntary act and deed.

In Witness Whereof, I have hereunto set my hand and seal of ofiice

the day and year first above written. (If the acknowledgment be taken
outside New Jersey before a Master in Chancery or Foreign Commis-
sioner of Deeds for New Jersey no certificate of authority is required.

If taken before a notary public or other officer authorized by the laws

of the state where taken to take the acknowledgment of deeds for lands

in that state then the certificate of authority must be attached.)

GENERAL OBJECT CLAUSES.

Form 5. Power to acquire a particular bu-^iness.

To acquire and take over as a going concern the business now carried

on at No. — street, in the city of , under the firm name or

style of , and in connection Avith the acquisition of such
business, to purchase the good will and all or any of the assets and to

assume all or any of the liabilities of the proprietors of such biisiness.

Form 6. Power to acquire businesses.

To acquire the good will, business, rights, properties and assets of

all kinds and descriptions and to assume the whole or any part of the

liabilities of any person, firm, association or corporation, and to pay for

the same in cash, stock, bonds, debentures or other securities of this

corporation or otherwise, as may be determined by the directors.

Form 7. Power to conduct business in other states.

To conduct its business and have one or more offices and unlimitedly

and without restriction, to hold, purchase, lease, mortgage and convey

real and personal property in or out of this state, and in such place or

places in the several states and territories of the United States, colonial

possessions or territorial acquisitions of the United States and in foreign

countries, as shall from time to time be found necessary and convenient

for the purposes of the company's business.

Form 8. Power to purchase property.

Generally to purchase, take on lease, or in exchange, hire or otherwise

acquire, any real and personal property, and any rights or privileges

which the company may think necessary or convenient for the nurposes

of its business.

Form 9. Power to borrow money.

To borrow money, to make and issue promissory notes, bills of ex-

change, bonds and evidences of indebtedness of the company of all

kinds, for any of the objects or purposes of the company, secured by
mortgage, or otherwise, without limit as to amount, and to secure the

same in any lawful manner, as may be determined by the directors.
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Foim 10. Power to issue bonds.

To issue bond's, debentures or obligations of the company, from time
to time, for any of the objects or purposes of the company, and to

secure the same by mortgage or mortgages, or deed or deeds of trust,

or pledge, or lien on any or all of the real and personal property, rights,

privileges and franchises of the company wheresoever situated, acquired

and to be acquired, and to sell or otherwise dispose of any or all of

the same, all in such manner and upon such terms as the board of direc-

tors may deem proper.

Form 11. Power to acquire and hold stock, bouo.s, etc., of other

corporations.

To acquire by purchase or otherwise, and to hold, sell, assign, transfer,

mortgage, pledge or otherwise dispose of shares of the capital stock

and bonds, debentures or any other evidence of indebtedness created by

any other corporation or corporations, domestic or foreign, and while

the holder thereof, to exercise all the rights and privileges of owner-

ship, including the right to vote thereon.

Form 12. Power to manufacture and sell.

To manufacture, import, export, purchase or otherwise acquire, hold,

own, mortgage, pledge, sell, assign, transfer, invest, trade and generally

deal in and deal with goods, wares, merchandise and property of every

kind, class or description.

Form 13. General power.

Generally, to do any and everything necessary, convenient, or proper

for the accomplishment of any of the purposes or objects herein enum-
erated or the accomplishment of any purpose or object arising inci-

dentally to the purposes herein mentioned, or which may at any time

appear desirable or proper for the protection or best interest of the

corporation, either as holders of or interested in any property or other-

wise ; with all the powers now or which may hereafter be conferred by

the laws of the state of New Jersey upon corporations under the act

herein referred to.

Form 14. Construing object clauses.

The foregoing clauses shall be interpreted and consti*ued both as

objects and powers, and it is the intention that the powers specified

are not to be limited or restricted by the terms of any clause or para-

graph herein contained, unless such restriction or limitation is expressed

in terms, and it is hereby provided that the objects and powers herein

specified are to be regarded as independent objects and powers, and are

not to be held to limit or restrict in any manner the powers of the

corporation.
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SPECIAL OBJECT CLAUSES.

Form 15. Automobiles.

To manufacture, import, export, buy, sell and. generally to deal in

automobiles, cars, carriages, wagons, trucks, boats and vehicles and
conveyances of every kind and description, and engines, motors, ma-
chinery and equipment, including all kinds of boats, parts of mechanism,
appliances, tools, and supplies of all kinds used in connection with or

necessary parts of such vehicles or conveyances, and to repair, lease,

hire, store and furnish power to automobiles and vehicles of every sort,

kind and description. To manufacture, buy, sell and deal in any and
every kind of generators, gasolene or- any other substance from which
power may be derived in connection with the use of such vehicles or

conveyances.

Porai 16. Brokers.

To carry on and conduct the business of agents, factors and brokers

and to do a general commission and brokerage business, and in con-

nection therewith, to carry on a general printing and publishing

business; to take over either for sale, management or care thereof, any
real estate or property of any description, and to conduct the business

of brokers and agents in real estate, fire insurance, life insurance,

marine insurance or any other form of insurance, and' generally to

deal in the stocks and bond's of any corporation or corporations.

Form 17. Building and contracting.

To carry on and conduct the business of builders and contractors, and

to make, enter into, perform and carry out contracts for the purpose

of building, constructing, altering, repairing, improving or doing any

other work in connection with any and all classes of buildings and

improvements of every sort and kind; to advance money to and make
contracts of all kinds with build'ers, contractors, property owners and

others, and to prepare plans and specifications and act as consulting

and superintending engineers and arhitects, and generally to perform

any and all work in connection with building and contracting, and to

this end to manufacture, buy, sell, trade and deal in any and all kinds

of material used in the business of building or contracting, and to pur-

chase property for investment or re-sale, and generally to sell and deal

in land and property both real and personal, and any interest therein.

Form 18. Collection agency.

To maintain and conduct a general agency for the collection of

debts and to act as agent for creditors and for claimants in the collec-

tion and settlement of debts and claims ; to adopt in connection with the

conducting of such agency, any means of advertising which may be

necessary in promoting the business of the company, and to this end,

to print and publish such papers, periodicals or magazines, as may be

suitable and expedient.



298 Forms.

Form 19. Dealing in merchandise or dry goods.

To buy, sell, impoi't, export, trade aiid generally to deal in all kinds

of merchandise, including (here insert the particular line of merchan-
dise which it is the purpose of the company to deal in), and to establish,

control and maintain one or more stores, salesrooms, warehouses or any
other buildings which may be needed in the conducting of such business.

Form 20. Garage.

To buy, sell, import, export, operate, lease, let for hire and generally

to deal in automobiles, motor cycles, cars, carriages, wagons, trucks and
motor vehicles of every kind and description, and generally to buy, sell,

and deal in goods, wares, appli^ices and equipment necessary or inci-

dental to the operation of such vehicles, and for the purpose of carrying

on its business, to buy, hold, sell and convey property, both real and
'

personal, which may be necessary for the conducting of said business,

and to build, maintain and operate buildings, stores, storage houses

and garages for the sale, storing or letting for hire of such vehicles and

conveyances.

I'orm 21. Holding company.

To acquire by purchase, subscription or in any other manner, and to

hold, sell, assign, transfer, mortgage, pledge or otherwise dispose of

any bonds or other securities or evidences of indebtedness or any shares

of capital stock created or issued by any other corporation or corpora-

tions, association or associations of the state of New Jersey, or in any

other state, territory or country, and while the owner thereof, to exer-

cise all the rights, powers and privileges of ownership, including the

right to vote upon the shares of the capital stock of any other corpora-

tion or corporations, association or associations; and to do any and all

acts or things designed to aid in any manner any corporation or

association whose stock, bonds or other securities or evidences of in-

debtedness, are so held by this company; and to do any and all acts

or things designed to protect, preserve, improve or enhance the value

of any such capital stock, bonds or other securities, or evidences of

indebtedness of other corporations or aasoiations held by this company.

Form 22. Investments.

To issue shares, stock, debentures, debenture stock, bonds and

other obligations; to invest the money so obtained in, and to hold,

sell and deal with stock, shares, bonds, debentures, debenture stock

and securities of any government, state, corporation, public or private,

or other body or authority; to vary the investment of the company;

to mortgage or charge all or any part of the property and rights of

the company, including its uncalled capital; to make advances
_
upon,

hold in trust, issue on commission, sell or dispose of any of the invest-

ments aforesaid, or to act as agent for any of the above or like purposes.



FoEMs. 299

Form 23. Land improvement.

To buy, sell, exchange, rent, mortgage and otherwise acquire, dispose
of and deal in real property, both improved and unimproved, and to
build, construct, alter, remove or tear down houses or other buildings,
and to_ do any and all things looking toward the improvement or
enhancing in value of property acquired, and to generally manage,
develop and improve real property.
To do a general agency and brokerage business in real estate, and

to act as agent, factor or broker for any persons, associations or
corporations in acquiring, disposing of or dealing in real property, and
in connection with the acquiring and disposing of real property,
whether such property be the property of this company or the property
of some other person, association or corporation, to acquire by purchase
or otherwise, to hold, pledge in any manner or dispose of and generally
to deal in any form of personal property which may properly or con-
veniently be connected with the business of this company.

Form 24. Manufacturing.

To purchase, lease or otherwise acquire lands and buildings in this

state or elsewhere for the erection and establishment of a manufactory
or manufactories, and workshops with suitable plant, engines and ma-
chinery, with a view to manufacture, buy, sell, exchange, import, ex-

port, or otherwise deal in (here insert the particular commodities which
it is intended to manufacture or deal in), either directly or indirectly

by means of agents, agencies or otherwise.

Form 25. Mercantile jobbing.

To buy, sell, import, export and generally to trade and deal in any
and all kinds of goods, wares and merchandise, either at wholesale or

retail, and either as principal or agent, and to conduct a general agency,

jobbing commission and brokerage business, and to carry on the busi-

ness of general importers and exporters, and to this end, to vary from
time to time, the kinds of goods, wares and merchandise to be dealt

in as may be deemed expedient and most for the benefit and profit of

the company.

Form 26. Mining.

To carry on the business of mining, quarrying or otherwise extracting

or removing from the ground, gold, silver, copper, lead, zinc, brass,

iron, steel and any and all kinds of ores, metals and minerals, and to

mill, concentrate, convert, smelt, treat, manufacture, buy, sell, trade,

exchange, import, export, and otherwise produce and deal in any and all

of such ores, metals and minerals or the products and bi-products

thereof of every kind and description, and generally to deal or traffic

in any one or all of such ores, metals, minerals, their prodiicts and bi-

products, and to this end to acquire by purchase or otherwise, own,

lease, exchange, occupy, use or develop any land or lands or property

of any and every kind and description, containing any of such ores.
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metals or minerals, or any woodland or land containing any form of
ore, oil or lumber.

rorm 27. Patents.

To apply for, obtain, register, purchase, lease or otherwise to acquire
and deal in and with patents, inventions and processes of every kind,
nature and description, and to this end to acquire by purchase or
otherwise, any patent, invention or process acquired or taken out by
others, and to grant licenses in respect thereto, and to do any and
everything in connection therewith, and to use the same in any man-
ner which may be deemed best for the interests of the company.

Form 28. Publishers.

To manufacture, print, publish, sell, distribute, circulate, and gen-
erally to deal in all kinds of books, magazines, periodicals, pamphlets
or publications of every nature and kind, and stationers' supplies, and
to this end, to generally deal in any and all kinds of raw material
which enter into the composition of, or are necessary parts of such
manufacturing, etc., as above described, and generally to do any and
everything which may be suitable and expedient in the carrying on
and conducting of the general business of publishing.

Form 29. Trucking.

To carry on and conduct a general trucking business in all its

branches, and to that end, to do a general trucking and storage business

;

to acquire and deal in all kinds of trucks and vehicles, draft animals

and any other appliance or apparatus properly pertaining to such busi-

ness of trucking, and to conduct in connection therewith, a general

livery stable, including the acquisition, boarding and disposal of vehicles,

live stock, harness and equipment.

To carry on and conduct a general storage business, and to act as

brokers or agents for any person, firm, association or corporation in

connection with any goods, wares or merchandise of such person, firm,

association or corporation.

EEGULATING CLAUSES.

Form 30. Cumulative voting at all elections of directors.

Each stockholder shall be entitled to as many votes as shall equal

the number of his shares of stock multiplied by the number of direc-

tors to be elected, and he may cast all of such votes for a single director,

or may distribute them among the number to be voted for or any two

or more of them he may see fit.

Form 31. Classification of directors.

The directors shall be divided into five classes, such division to be

made with respect to the time for which such directors shall severally

hold office. The first class shall be elected for a term of five years;



FOEMS. 30]

the second class shall be elected for a term of four years; the third
class shall be elected for a term of three years; the fourth class shaU
be elected for a term of two years; the fifth class shall be elected for
a term of one year; and at each annual election after the first, the
successors to the class of directors whose terms expire in that year
shall be elected to hold office for the term of five years, so that the
term of cffice of at least one class shall expire in each year.

Form 32. Directors and ofl&cers not subject to removal.

The directors, the members of the executive committee, the president
or vice-president, shall not, in any manner, be subject to removal dur-
ing their respective terms of office nor their terms of office diminished.

Form 33. Limitation on power to create mortgages.

The corporation shall not issiae bonds or execute any mortgage or

chattel mortgage upon its property or franchises without the consent
of stockholders owning at least ninety (90%) per cent, of the preferred

stock of the corporation, which consent shall be in writing and be filed

in the office of the corporation. (If it is desired to have the consent of
a percentage of the holders of common stock, provision for same should
be included in this clause.)

Form 34. Limitation on voting power of common stock.

At all meetings of the stockholders, and at all elections for direc-

tors, each holder of common stock held by him and registered on the
books of the company as provided by the by-laws, shall be entitled to

one vote for each five shares of common stock so held and registered;

no holder of less than five shares of common stock shall be entitled to

any vote on any matter whatsoever.

Form 35. Limitation on voting power of preferred stock.

The holders of shares of the preferred stock of this corporation shall

have no voting power whatever on any question of the management
of the affairs of this corporation, nor shall the holders of shares of

the preferred stock of this corporation be entitled to vote at any meet-

ing of the stockholders of this corporation. Such right to vote at any
meeting for the election of directors, or at any meeting of the stock-

holders concerning the management of this corporation, shall be exer-

cised exclusively by the holders of the common stock.

CLAUSES REFEimiNG TO PREEEEEED STOCK.

Form 36. Non-cumulative preferred stock.

Of such capital stock shares shall be preferred stock, and the

balance, shares, shall be common stock. The preferred stock

may be issued as and when the board of directors shall determine,

and the holders of such preferred' stock shall be entitled to receive.



302 FoEMS.

when and as declared from the surplus or net profits of the corpora-

tion, and the corporation shall be bound to pay thereon as and when
declared by the board of directors, a non-cumulative dividend at the

rate of (dividends on preferred stock may never exceed eight (8%)
per centum per annum), and no more, payable half yearly on dates to

be fix;ed by the by-laws, before any dividend shall be set apart or paid

on the common stock of the corporation; the remainder of the surplus

or net earnings may, in the discretion of the board of directors, be

distributed as dividends among the holders of the common stock,

payable as and when the board of directors shall deteirmine.

In the event of any liquidation or dissolution, or the winding up,

whether voluntary or involuntary, or the distribution of assets of the

corporation, the holders of preferred stock shall be entitled to be paid

in full the par amount of their preferred shares, before any amount
shall be paid to the holders of common stock, and after the payment
of the par amount of the common stock to the holders thereof, the

remaining assets and funds shall be divided and paid ratably to all

the shareholders, without preference.

Form 37. Cumulative preferred stock.

Of such capital stock —— shares shall be preferred stock, and the

balance, shares, shall be common stock. The preferred stock

may be issued as and when the board of directors shall determine, and

the holders of such preferred stock shall be entitled to receive, when
and as declared from the surplus or net profits of the corporation,

yearly dividends at the rate of (dividends on preferred stock may
never exceed eight (8%) per cent.) per centum per annum and no
more, payable quarterly on dates to be fixed by the by-laws. The
dividend on the preferred stock shall be cumulative and shall be pay-

able before any dividend on the common stock shall be paid or set

apart, so that if in any year dividends amounting to per cent.

shall not have been paid thereon, the deficiency shall be payable before

any dividend shall be paid upon, or set apart for the common stock.

Whenever all cuinulative dividends on the preferred stock for all

previous years shall have been declared, and shall have become pay-

able, and the accrued quarterly installments for the current year shall

have been declared and the company shall have paid such cumultive

dividends for previous years and such accrued quarterly installments,

or have set aside from its surplus or net profits a sum sufficient for

the payment thereof, the board of directors may declare a dividend

on the common stock, payable then or thereafter out of any remaining

surplus or net profits.

In the event of any liquidation or dissolution, or winding up,

whether voluntary or involuntary, or distribution of the assets of the

corporation, the holders of the preferred stock shall be entitled to be

paid in full, both the par amount of their preferred shares, and the

amount of dividends accumulated and unpaid thereon, before any
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amount sliall be paid to the holders of the common stock, and after the

payment of the par amount of the common stock to the holders thereof,

the remaining assets and funds shall be divided and paid ratably to

all the shareholders without preference.

(In connection with the above clauses referring to preferred stock,

a clause providing for the redemption of preferred stock at any time
after three years from its issue at a price not less than par, may be
inserted, as provided for in section 18, and provision may also be
inserted reserving the right to amend the certificate of incorporation

with respect to the issue of either common or preferred stock as pro-

vided for by section 27).

BY-LAWS.

Matters to be provided for by the by-laws

The power to make by-laws is in the stockholders. (See Sec. 11.")

A list of matters which the Corporation Act provides may be regu-

lated by by-law, is given below, together with reference to the particular

section containing such provision. The by-laws of each corporation,

however, should be drafted with special reference to the needs and
purposes of such corporation, and for this reason it is obvious that

no form of by-laws can be given which may be used for all corpora-

tions. Great care should be exercised in framing the by-laws and
particular attention should be given to those sections regulating the

business conduct and internal management of the corporation. Pro-

vision should be made for the following matters

:

Fixing and altering number of directors, section 1, paragraph VI.

Management of corporate property, section 1, paragraph VI.

Regulation and government of its affairs, section 1, paragraph VI.

Regulations as to transfer of stock, section 1, paragraph VI ; section 20.

Fixing time of annual election, section 12.

Classifying directors, if so provided in certificate of incorporatio»
section 12.

Choosing of president, secretary and treasurer, section 33.

Fixing sum of treasurer's bond, section 13.

Determining manner of choosing other officers and agents and --^f

fixing their term of office, section 14.

Determining method of filling vacancies, section 15

Manner of calling and conducting meetings, section 17.

Determining qualifications of voters at stockholders', meetings, sec-

tions 17 and 36.

Fixing quorum, sections 17 and 34.

Determining qualifications of directors, section 39.

Establishing an office outside the state, section 44.

Keeping books outside the state, section 44.

Fixing time for declaration of dividends, section 47.

Giving directors power to fix; amount to be reserved as working
capital, section 47.

Fixing penalty for breach of by-laws, section 1, paragraph VI.
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Form 38. By-laws.

Offices.

1. The registered office shall be at the office of the company.
No. street, in the city of , New Jersey.

2. The company may have offices at such other places as may from
time to time be determined' upon by the directors.

Stochholders' Meetings.

3. All meetings of the stockholders shall be held at the registered

office,

4. Stockholders may vote at all meetings, either in person or by proxy.

5. A majority of the stock issued and outstanding entitled to vote,

represented by the holders thereof, either in person or by proxy, shall

be and constitute a quorum at all meetings of stockholders.

6. The annual meeting of the stockholders shall be held on the

day of , in each year at o'clock — M., when they shall elect,

by a plurality vote, by ballot, the board of directors, the number and
tenure of which are hereinafter determined by these by-laws. Each
stockholder entitled to vote at such election shall have one vote for

each share of stock standing registered in his name on the twentieth

day preceding the annual meeting exclusive of the day of the meeting.

7. At each election of directors, the polls shall be opened and closed,

the proxies and ballots shall be received and all questions touching

qualifications of voters be decided by two inspectors, who shall be ap-

pointed by the presiding officer of the meeting. Such inspectors shall

be sworn faithfully to perform their duties and shall report in writing

the result of the ballot.

8. Written notice of the annual meeting shall be mailed to each

stockholder at his registered address upon the records of the company
at least days prior to the meeting.

9. Special meetings of the stockholders shall, at the written request

of any director, or of stockholders owning one-quarter of the capital

stock issued and' outstanding, be called by the secretary by mailing

a notice stating the object of such meeting, at least days prior

to the date of the meeting, to each stockholder at his registered address

upon the records of the company.

Directors.

10. The directors shall be in number and shall be chosen from

the stockholders. They shall hold office for one year, and until their

successors are elected and qualify. One of the directors must at all

times be an actual resident of the state of New Jersey.

Directors' Meetings.

11. Eegular meetings of the directors shall be held without notice

on the day of each month at —^M., at the registered office of the

company in the city of .
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12. A majority of the directors in office shall constitute a quorum for

the transaction of any business which may properly come before them.
13. Special meetings of the directors may be called by the president,

and shall be called upon the written request of two directors.

14. JSTotice of a special meeting of the directors shall be given to each
director, either personally or by mail, at least —— days prior to the
meeting.

15. The directors may hold their meetings and have one or more
offices and keep the books of the company, except the stock and transfer

books, outsidfe the state of New Jersey, at such place or places as shall

from time to time be determined by resolution of the board.

Powers of Directors.

16. The board of directors shall have the management and control

of the business and property of the company, and, subject to the pro-

visions of the statute, the certificate of incorporation, and these by-laws,

may exercise all the powers of the corporation.

(If it is desired to limit or restrict the power of the directors in

any way, a clause or clauses embodying such limitations or restrictions

should be inserted; e. g., the power of the directors to mortgage the

propeirty of the corporation may be prohibited unless the consent of the

stockholders is first obtained.)

Executive Committee.
17. The directors may appoint an executive committee of—— members

to be chosen from among the members of the board. The executive

committee may meet at such times and places as the committee shall,

by resolution, determine, and shall make its own rules of procedure.

A majority of the members of the executive committee shall consti-

tute a quorum.
18. The executive committee shall have authority to exercise all the

powers of the board of directors in the management of the business of

the company at any time when the board of directors is not in session.

The committee shall, however, be subject to the specific direction of

the board of directors.

Officers.

19. At the first meeting after their election, the board of directors

shall appoint a president and a vice-president from their own number,

who shall hold office for one year and until their successors are appointed

and qualify.

20. The board of directors shall also annually appoint a secretary

and a treasurer, who need not be members of the board, and who shall

hold office for one year, and until their successors are appointed and

qualify; subject, however, to removal by the board at any time.

21. The board of directors may also appoint such other officers and

agents as they may deem proper for such periods as in the judgment

of the board may seem best. Such officers and agents shall be subject

to removal at the pleasure of the board.

20
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The President.

22. The presideait shall be the chief executive officer of the company,
and during the intervals between the meetings of the board of directors
and the executive committee, shall have general control and managmeni
of the business and affairs of the company. The president shall have
custody of the seal of the company and shall affix said seal to any instru-
ment requiring the same. Either the president or the vice-president
shall sign all certificates of stock.

The Vice-President.

23. The vice-president shall be vested with all the powers and shall

perform all the duties of the president in his absence, and shall also

perform such other duties as shall from time to time be assigned or

delegated to him by the board of directors.

The Secretary.

24. The secretary shall act as secretary of all meetings of the stock-

holders, the board of directors and the various committees of the com-
pany, and shall record all votes and the minutes of all proceedings in a

book or books to be supplied by the company and kept for that purpose.

25. He shall give proper notice of all meetings of the stockholders

and of the board of directors, and shall also give proper notice of all

calls for installments to be paid by the stockholders. He shall, by his

signature, attest the seal of the company to any instrument whereon
such seal is properly affixed. He shall perform such other duties as

shall from time to time be assigned to him by the board of directors

and shall be sworn to the faithful discharge of his duty.

The Treasurer.

26. The treasurer shall keep full and accurate accounts of receipts

and disbursements in books belonging to the company and shall deposit

all moneys and other valuable effects in the name and to the credit of

the company, in such depositories as may be designated by the board

of directors.

27. He shall disburse the funds of the company as may be ordered

and authorized by the president or by the board of directors, taking

proper vouchers for such disbursements, and shall render to the presi-

dent and directors at the regular meetings of the board, and at such

other times as the president or board may require it, an account of

all his transactions as treasurer and of the financial condition of the

company. Either the treasurer or secretary with either the president or

vice-president shall sign all certificates of stock.

Vacancies.

28. If the office of any director or member of the executive committee,

or of the president, vice-president, secretary or treasurer, one or more,

becomes vacant by reason of death, resignation, disqualification or other-

wise, the remaining directors, although less than a quorum, by a ma-

jority vote, may elect a successor or successors, who shall hold office for

the unexpired term.
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Duties of Officers May Be Delegated.

29. In case of the absence of any oflScer of the company, or for any
other reason that may seem sufficient to the board, the directors may,
by a majority vote of the board, delegate the powers and duties of such
officer, for the time being, to any other officer, or to any director.

Notice.

30. Any notice required to be given by these by-laws may be waived
by the person entitled thereto.

Seal.

31. A corporate seal shall be provided by the directors which shall

be of a form and design to be determined by the board.

Boohs.
32. The directors shall supply to the officers of the company such books

as are required by the provisions of the statute and of these by-laws.

Transfer of Shares.

33. Shares in the capital stock of the company shall be transferred

only on the books of the company by the holder thereof in person, or

by his attorney, upon surrender and cancellation of certificates for a

like number of shares.

Fiscal Year.

34. The fiscal year of the company shall begin the first day of

in each year.

Dividerids.

35. Dividends upon the capital stock of the company shall be pay-

able on the day of the month in the months of
in each year.

36. Dividends shall be declared only from the surplus or from the

net profits of the company, and before declaring any dividends or making
any distribution of profits, the directors may set apart out of the net

profits or out of the surplus of the company, as a reserve fund to be

used as working capital or for any other proper purpose, svich sum
or sums as the directors shall, in their discretion, deem just and proper

and most for the best interests of the company.

Amendments.
3Y. The stockholders, by the vote of a majority of the stock issued

and outstanding entitled to vote, may, at any annual or special meeting,

alter, amend or repeal these by-laws, if notice thereof be contained in

the notice of tlie meeting.

38. The board of directors, by a vote of members, may alter or

amend these by-laws at a regular or special meeting of the board;

provided, days' notice in writing shall have been given to each

of the directors of the proposed amendment.
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FIRST MEETING OF INCORPOEATOES.

(See chapter 3, "Procedure in Organizing and Conducting Corpora-
tions").

Form 39. Notice of first meeting.

Notice is hereby given that the first meeting of company,
for the purpose of electing a board of directors, and other officers, and
taking such other action as may be necessary to properly organize the

said company, will be held on the day of , 19 —, at

o'clock in the noon, at the office of , No. street, in

the city of , New Jersey.

Dated, , 19—.
(This notice must be signed by a majority of the incorporators, and

either published or personally served on all the incorporators, section 16.)

Form 40. Waiver of notice of meeting of incorporators and subscribers.

We, the undersigned, incorporators and subscribers to the stock of

the —— company, a corporation organized under the laws of the

state of New Jersey, do hereby waive notice of the time, place and
purpose of the first meeting of the corporation, and do fix the —— day
of ——, 19 —, at o'clock in the noon as the time, and the

registered office of the company, , N. J., as the place of said meeting.

And we do hereby waive all the requirements of the statutes of New
Jersey as to notice of said meeting, and publication thereof, and do

consent to the transaction of such business as may come before said

meeting.

Dated, <, 19 —

.

(This waiver of notice must be signed by all the incorporators, sec-

tion 16.)

Form 41. Proxy.

Know All Men By These Presents,

That I, the undersigned, being a subscriber to shares of stock

of the company, do hereby appoint as proxy with

full power of substitution and revocation, to vote for me and in my
name at the first meeting of the incorporators of the said company
to be held ——, 19 —, and at any adjournment thereof.

Witness my hand and seal this —— day of ——, 19 -

In presence of

(L. S.)

Form 42. Minutes of first meeting of incorporators.

The first meeting of the corporation was held on day of ,

19 —, at o'clock in the noon, at the registered office of the

company, No. street, in the city of ——, New Jersey. (Here

insert whether meeting was held on notice or on waiver of notice^.)
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The following incorporators were present in person or represented
by proxy. (Here insert names of incorporators, number of shares
held by each and whether incorporators were present in person or
represented by proxy) being all the incorporators and subscribers to

the capital stock of the company.
On motion, Mr. — — was elected chairman and Mr.

was appointed secretary of the meeting.

The chairman reported that the certificate of incorporation of the

company had been duly recorded in the office of the clerk of

county, on the day of , 19 —, and filed in the office of the
secretary of state of New Jersey, and presented a certified copy of

said certificate of incorporation.

(If the meeting be held upon waiver of notice, the secretary should
here present and read same.)

The secretary presented a form of by-laws for the regulation and
management of the affairs of the company, which were read article

by article and unanimously adopted.

The secretary presented the following transfers of subscription:

to ' for one share of stock —
, to for

one share of stock, and upon motion duly seconded, said transfers

of subscriptions were approved. (These transfers of subscriptions are

made necessary in order to qualify directors, as directors must be

stockholders.)

Messrs. ' were nominated for directors of the company to

hold office for the ensuing year. (There must be at least three direc-

tors.) No other nominations having been made, the polls were duly

opened and all the stockholders having voted, by ballot, the polls were

declared closed, and Messrs. having been appointed inspectors

of election and having taken the required oath, presented their report

duly certified, showing that the aforesaid gentlemen had been elected

directors of the company by the unanimous vote of all the stockholders.

Upon motion, duly made and seconded and by the affirmative vote

of all present, the following resolution was adopted:

That the principal and registered office of the company in New
Jersey be established and maintained at , and that a sign with the

company's name thereon, be conspicuously displayed at the entrance to

such registered office.

That a stock and transfer book be kept at said registered office open
to the inspection of any stockholder during business hours.

That be and hereby is appointed the agent of this com-
pany in charge of such registered office and said books, and that process

against this company may be served upon the said ——

.

That the said be and hereby is authorized to register trans-

fers of stock.

(The board of directors may be authorized to assess the stock sub-

scribed for by the incorporators in such amounts and at such times as

they shall deem best, and it is the usual custom for the incorporators
to waive notice of such assessment. For form of waiver of notice of

assessment, see form 45.)
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Upon motion duly made and seconded, and by the affirmative vote

of all present, it was
Resolved, That the board of directors be and they hereby are author-

ized to issue the entire capital stock of this company in such amounts
as from time to time shall be determined by the directors and as may
be permitted by law, and to accept in full or part payment thereof, such
property as the directors may determine shall be necessary for the busi-

ness of the company. (Where it is desired to acquire certain property

by the issue of stock of the company, it is deemed the better practice

to have the stockholders by suitable resolution, authorize the directors

to make such purchase.) Such resolution may be in form as follows:

Upon motion duly made and seconded, and by the affirmative vote

of all present, the following preamble and resolutions were adopted:
Whereas, has offered to sell to this company all his right,

title and interest to certain property as follows (here insert descrip-

tion of property) :

In consideration of the issue of stock of this company to the amount
of dollars, par value; and;
Whereas, It appears to the stockholders after due consideration and

discussion, that such property is necessary and advantageous and for

the best interests of this company and for the business uses and lawful
purposes thereof, and that the said property is of the value of —•—
dollars,

Resolved, That the board of directors of this company be and they

hereby are authorized in their discretion to purchase said property for

the said price and to issue the said stock in payment therefor.

On motion, the meeting thereupon adjourned.

Secretary of the Meeting.

(The papers referred to in the minutes of the first meeting of the

incorporators should be inserted in the minute book in the order of

their reference immediately following the minutes of the first meeting.

These papers include the certificate of incorporation, appended to which
is the certificate of secretary of state' as to filing of same, the by-laws,

the waiver of notice of the meeting if such meeting is held upon waiver

of notice, the proxies, if any, the oath and report of inspectors, the

transfers of subscriptions and the waiver of notice of assessment.)

Form 43. Transfer of subscription.

For value received, the undersigned has sold, assigned, transferred

and set over, and by these presents does sell, assign, transfer and set

oyer unto '— all the right, title and interest of the undersigned

as a subscriber to and an incorporator of the company to

the extent of shares of the capital stock of said company and

hereby requests and directs the said company to register this transfer
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on the books of the said company and to issue the certificate for said
shares to the said , or his nominee or assigns.
Witness my hand and seal this day of , 19 —

,

(L. S.)
In presence ol

Form 44, Inspectors' oath and report.

State of New Jersey, |

County of , j

**"

We, , and being severally sworn, upon our re-

spective oaths do solemnly swear that we will faithfully and honestly
perform the duties of inspectors of election at the election to be held
this day by the stockholders of the company, and that we will

perform such duties with strict impartiality and a true report make
of the result of such election.

Subscribed and sworn to before me this day of , 19—

.

We, the undersigned, inspectors of election of the company,
hereby report that having taken oath to faithfully, honestly and im-
partially conduct the election of the said company, we did receive the

votes of the stockholders by ballot, and that the following directors

were duly elected; said directors receiving the number of votes set

opposite their respective, names.
Directors. Number of Votes.

Signatures of Inspectors.

Dated .

Form 45. Waiver of notice of assessment.

We, the undersigned, subscribers to the capital stock of the —
company, hereby waive thirty days' notice of assessment upon our

respective subscriptions to the capital stock with which the said com-
pany begins business, and also waive notice of the time and place of

payment of assessment upon such subscriptions, and we hereby agree

to pay said assessments to the treasurer of the company in such sum or

sums, at such time or times, and at.such place or places, as the board

of directors shall designate.

Dated .

(Unless subscribers waive notice of assessment, section 22 requires

the directors to give thirty days' notice of each assessment and of the

time and place of payment of same. Such notice may be given either

personally, by mail, or by publication in a newspaper in the county

wherein the corporation has its registered office.)
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FIRST MEETING OF DIRECTORS.

(See chapter 3, "Procedure in Organizing and Conducting Corpora-
tions").

Form 46. Waiver of notice of first meeting of the board of directors.

We, the undersigned, directors of the company, a cor-

poration organized under the laws of the state of New Jersey, do
hereby waive notice of the time, place and purpose of the first meeting
of the board of directors of said company, and we do hereby designate

the day of , 19 —, at —— o'clock in the noon, as the

time, and No. street, in the city of , as the place of said

meeting; the purpose of said meeting being the election of officers, the

authorization of the issue of the capital stock of the company, the

authorization of the purchase of property, and the transaction of such

other business as the board may deem advisable to perfect the organiza-

tion of said company and to enable it to successfully carry on the business

for which the said company was organized.

Dated .

(This waiver must be signed by all the directors.')'

Form 47. Minutes of first meeting of directors.

The first meeting of the board of directors was held on the day

of , 19 —, at o'clock in the noon, at No.
street, in the city of , pursuant to a written waiver of notice,

signed by all the directors fixing said time and place.

There were present Messrs. , constituting a quorum of

the board.

Mr. ' was chosen chairman of the meeting and Mr.

was appointed secretary of the meeting.

The secretary presented and read a waiver of notice of the meeting

signed by all the directors and the same was ordered filed.

The minutes of the first meeting of the incorporators were read

and approved.

The following gentlemen were unanimously elected officers of the

company to serve for one year and until their successors are elected

and qualify:

President, .

Vice-President,

Secretary, .

Treasurer,

The president thereupon took the chair.

It was ordered that the secretary take the oath of office and sub-

scribe the written oath in the form presented at this meeting.

It was ordered that the treasurer give a bond in the sum of —
dollars, in the form presented at this meeting, which was approved by

the board, and submit said bond to the board for approval as to the

sufficiency of the surety.
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The secretary was authorized and directed to procure the necessary

corporate books, and to send the stock book and transfer book to the

registered office of the company to be kept at such registered office as

required by the statute.

The treasurer was authorized and directed to procure stock certificates

for the company in the form submitted at this meeting.

Upon motion, duly made and seconded, it was
Resolved, That the seal presented at this meeting,

(Corporate Seal.) an impression of which is hereto affijxed, be and the

same hereby is adopted as the corporate seal of

this company.
Resolved, That the president and treasurer be and they are hereby

authorized to issue certificates of stock in the form submitted at this

meeting.

Upon motion duly made and seconded, it was
Re&olved, That the treasurer be, and he hereby is authorized to open

a bank account in behalf of the company with the —— bank,

of the city of .

Further Resolved, That until otherwise ordered, said bank be, and
hereby is authorized to make payments from the funds of this company
on deposit with it, upon and according to the check of this company
signed in its name by the and of this company.
Upon motion, duly made and seconded, it was
Resolved, That an office of the company be established and main-

tained at No. — street, in the city of , state of , and
that meetings of the board of directors be held at said office.

The chairman presented and read the draft of a proposed agreement

between •— and this company providing for the sale by the said

to this company of certain property described in said draft

agreement and said proposed agreement having been discussed by the

board of directors, and authority having been given the board of direc-

tors, by resolution duly adopted by the stockholders of this company,

to purchase said property and to issue stock in payment therefor; it

was, therefore.

Resolved, That this company accept the offer of —— to sell to

this company the property described in said draft agreement, and the

board of directors do hereby adjudge and declare that said property

is of the fair value of —— dollars, and said property is necessary for

the business of this company to enable it to carry out the purposes for

which the company was organized.

Further Resolved, That the said draft agreement for the sale of said

property be and the same hereby is approved.

Further Resolved, That the president and secretary of this company
be and they hereby are authorized and directed to execute and deliver said

agreement in the name and on behalf of this company and to affix the

corporate seal thereto.

Further Resolved, That the pi'esident and treasurer be and they hereby

are authorized and directed to issue certificates of the full paid capital



314 FoEMs.

stock of this company to tlae amount of dollars, as provided in
said agreement.
Further Resolved, That it having been heretofore agreed between the

vendor of the property described in said agreement and the incor-

porators of this company that the stock to be issued to the vendor and
his nominees, under said agreement should include the stock sub-
scribed by the said incorporators as evidenced by the certificate

of incorporation of this company; that payment of said subscription

be deemed to be made by the property agreed to be sold to the company
by the vendor as set forth in tne preceding resolution.

Upon motion duly made and seconded, it was
Resolved, That the proper officers of this company be, and they

hereby are authorized and directed in behalf of the company, and under
its corporate seal, or otherwise, to make and file the certificate or state-

ment required by law to be filed in any state in which the officers of

the company shall find it necessary to file the same to authorize the

company to transact business in such state.

The secretary was ordered to prepare, have executed by the proper

officers, and cause to be filed in the office of the secretary of state of

New Jersey the report of officers, directors, etc., required by section 43

(as amended) of "An Act concerning corporations (Revision of 1896),"

of New Jersey.

On motion the meeting adjourned.

Secretary of Meeting.

(The papers referred to in the minutes of the first meeting of direc-

tors should be inserted in the minute book in the order of their

reference immediately following the minutes of the first meeting.

These papers include waiver of notice of this meeting, oath of secre-

tary, bond of treasurer, form of stock certificate, agreement and report

to secretary of state.)

Form 48. Oath of secretary.

State of , i

County of , j

^^'

I, , having been elected secretary of the company,

a corporation organized under the laws of the state of New Jersey, do

solemnly swear that I will faithfully discharge the duties of secretary

of the said company to the best of my skill and ability.

Subscribed and sworn to before me this day of , 19 —

.

Form 49. Bond of treasurer.

Know All Men By These Presents, That the undersigned, as prin-

cipal and surety, respectively, are held and firmly bound unto the

company, its successors and assigns, in the sum of dollars

($ ), lawful money of the United States, to be paid to said com-
pany, its successors and assigns, for which payment, well and truly to
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be made, we bind ourselves, our executors and administrators, jointly

and severally, firmly by these presents.

In Witness Whereof, We have hereunto set our hand's and seals this

day of 19 —

.

The condition of the above obligation is that

Whereas (name of treasurer), the principal, has been duly elected

and is about to enter upon the duties of his ofiice as treasurer of the

above-named company.
Now Therefore, If he shall in all respects fully and faithfully dis-

charge his duties as such treasurer, so long as he shall hold the said

office or continue therein during the term for which he is now or may
hereafter be elected, appointed, or hold over, and also, if, in case of his

death, resignation, disqualification or removal from office, all the books,

papers, accounts, vouchers, money and other property of whatever kind
in his possession belonging to the company shall be forthwith restored

to the company, then this obligation to be void, otherwise to be in full

force and virtue.

Signed, sealed and delivered

in the presence of

Principal (L. S.)

Surety (L. S.)

Form 50. Stock certificate. Common stock.

Incorporated Under the Laws of the State of New Jersey.

(Number.) (Shares.)

The company.
Capital stock, . Shares, $ each.

This is to Certify, That — is the owner of shares of

the capital stock of the company, transferable only on the

books of the company, in person or by duly authorized attorney, upon
surrender of this certificate properly endorsed.

Witness the seal of the company and the signatures of its duly

authorized officers this day of , 19 —

.

(Corporate Seal.)

Title of Officer. Title of Officer.

Form 51. Stub of certificate.

Certificate No.
For shares.

Issued for

Dated , 19—.
Issued to of

From whom transferred

Dated
Original Certificate No.
No. Original Shares
Received Certificate No. for shares, this day of
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Form 52. Stock certificate—Preferred stock.

Incorporated Under the Laws of the State of New Jersey,
(Number.) (Shares.)

Capital stock, $ .

Preferred stock, $ . Common stock, $ .

The company.
This is to Certify, That is the owner of shares of

the preferred capital stock of this company, transferable only on the

books of the company, in person or by duly authorized attorney, upon
surrender of this certificate properly endorsed.

This stock is part of an issue amounting in all to $ —— par value
authorized by the certificate of incorporation filed in the ofiice of the

secretary of state of the state of New Jersey on the day of

The holder of this stock is entitled to receive, and the company is

bound to pay thereon, a fixed yearly dividend of per cent, per

annum, payable half-yearly from the surplus or from the net profits

of the company, before any dividends shall be set apart or paid on the

common stock, and the dividends on the preferred stock are (.cumulative

or non-cumulative as the case may be).

In the event of any liquidation or dissolution, or winding up,

whether volimtary or involuntary, of the company, the holders of the

preferred stock shall be entitled to be paid in full, both the par amount
of their shares and the unpaid dividends accrued thereon before any
amount shall be paid to the holders of the common stock.

The preferred stock is subject to redemption at par on the day
of , 19 — . (The date of redemption must be at least three years

from the date of issue. See Sec. 18.)

Witness the seal of the company and the signatures of its duly au-

thorized officers this day of , 19 —

.

(Corporate Seal.)

Title of Officer. Title of Officer.

Shares, $ each.

Form 53. Endorsement of stock certificate.

For Value Received,—hereby sell, assign and transfer unto
shares of the capital stock represented by the within certificate.

and do hereby irrevocably constitute and appoint attorney

to transfer the said stock on the booJ?s of the within named company
with full power of substitution in the premises.

Dated , 19 —

.

In the presence of

Form 54. Annual report by a domestic corporation.

The company, organized and registered under the laws of
the state of New Jersey, does hereby make the following report in

compliance with the provisions of an act of the legislature of New
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Jersey, entitled "An Act concerning corporations (Revision of 1896)"
and the various acts amendatorj^ thereof and supplemental thereto

:

First. The name of the corporation is .

Second. The location of the registered oifice is at No.
street, and is the agent upon whom process may be
served.

Third. The character of the business is .

Fourth. The amount of the authorized capital stock is . The
amount actually issued and outstanding is ——. (State whether issued
for cash or property.)

Fifth. The names and addresses of all the directors and officers, and
the terms when the office of each expires, are as follows

:

Names of Directors.

Officers—
President.

Vice-President.

Treasurer.

Secretary.

Expiration of Term.

Sixth. The next annual meeting of the stockholders for the election
of directors is appointed to be held on day of , 19 —

.

Seven.th. The name of the corporation has been at all times dis-

played at the entrance of its registered office in this state, and the cor-
poration has kept at its registered office in this state a transfer book, in
which tiie transfers of stock are made, and a stock book, containing the
names and addresses of the stockholders and the number of shares held
by them respectively, open at all times to the examination of the stock-
holders as required by law.

Witness our hands the day of , A. D. 19 —

.

(This report must be signed by either the president and one other
officer, or by any two directors. It must be filed with the secretary of
state within thirty days after the first election of directors and officers

and annually thereafter within thirty days after the time appointed for
holding the annual election of directors. See Sec. 43.)

Form 55. Appointment of agent in charge of registered office.

At a meeting of the — , of the Company, held on the
^ day of —— , 19 —, the following resolutions were adopted

:

"Resolved, That be and hereby is appointed the agent of
this company, in charge of the registered office and upon whom process
against this company may be served in accordance with the laws of the
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state of New Jersey, and transfer agent of the shares of stock of this

company."
"Fm-ther Resolved, That the secretary be and hereby is authorized

and directed to sign, and seal with the company's seal, a certificate of

authorization to said agent."

I, , secretary of the company, hereby certify that

the foregoing is a true and correct copy of the original resolutions as

recorded in the minute book of the said company.
Witness my hand and the corporate seal of tue company this

day of , 19 —

.

(Corporate Seal.) Secretary.

Form 56. Certificate to bank upon opening corporate account.

At a meeting of the board of directors of the company
held on the day of , 19 —, the following resolutions were
adopted

:

"Resolved. That the treasurer be. and he is hereby authorized to

open a bank account on behalf of the company with the

bank of • ."

"Further Resolved. That said bank be and hereby is authorized to

make payments from the funds of this company on deposit with it,

upon and according to the check of this company, signed by its ."

I, , secretary of the company, hereby certify that the

foregoing is a true and correct copy of the original resolutions as

recorded in the minute book of the said company.
Witness my hand and the corporate seal of the company this

day of ,
19—

.

(Corporate Seal.) Secretary.

Form 57. Notice of assessment of stock.

Notice is hereby given that by a resolution of the board o± directors,

duly authorized by the stockholders, an assessment of per cent.

on the capital stock of the —— —— company, is now called for,

payable to , treasurer. No. street, on or

before , 19—. Checks should be arawn to the order of the

treasurer.

By order of the board.

Secretary.

(Unless the subscribers waive such notice, it is necessary to give

thirty days' notice of the time and place of payment of each install-

ment as called by the directors. This notice may be served on the

subscribers personally or by mail, or it may be published in a news-
paper in the county where the principal office is located. See. 22).

(For waiver of notice of assessment see Form No. 45.)
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Form 58. Notice of sale for non-payment of assessments.

Sale of Stock of the Compaxy.
Notice is hereby given that pursuant to an order of the board of

directors, and in pursuance of the statute in such case maae and pro-

vided, the undersigned, as treasurer of the compauy, will sell

at public auction on the day of at o'clock in the

noon, at ,
—— shares of the capital stock oi said company, stand-

ing in the name of , or so many of said shares as will pay

$ , being the amount of unpaid assessments on said shares

now due from said , and also the interest thereon from

to the date of sale, and all necessary incidental charges.

$ has been paid the company on each of said shares.

An assessment of $ —— is now due on each of said shares, which

assessment the purchaser must fortnwith pay on each share in addition

to the amount of his bid.

Dated .

Treasurer.

(This notice must be published once a week for three weeks suc-

cessively before the sale, in a newspaper published in the county

wherein the corporation has its principal office, and the notice must
also be mailed to the delinquent stockholder prior to the first publi-

cation. Sec. 24.)

Form 59. Certificate of payment of capital stock of the company.

The location of the principal office in this state is at No.

street, in the of ——, county of ——

.

The name of the agent therein and in charge thereoi, upon whom
process against this corporation may be served, is .

In accordance with the provisions of "An Act concerning corpora-

tions (Eevision of 1896)," we, , president, and ,

secretary, of the company, a corporation of the state of

New Jersey, do hereby certify that dollars being the (here insert

whether the amount is capital stock with which the company com-
menced business, or is the total amount of capital stock of the com-
pany) of capital stock of said company, as authorized by its certificate

of incorporation filed in the department of state on the day of
,

A. D. 19— , has been fully paid in; —— dollars thereof by the pur-

chase of property, and dollars thereof in cash. The capital stock

of said company previously paid and reported is $ of common
stock and $ of preferred stock.

Witness our hands the day of , A. D. 19—

.

President.

Secretary.



320 Forms.

State of -

County of

-, president, and , secretary, of the com-
pany, being severally duly sworn, on their respective oaths depose

and say that the foregoing certificate by them signed is true.

President.

Secretary.

Subscribed and sworn to before me this uay of ——, A. JJ. 19—

.

Form 60. Certificate of payment of additional capital stock of the
company.

The location of the principal office in this state is at No.
street, in the of , county of .

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served, is — .

In accordance with the provisions of "An Act concerning corpora-

tions (Revision of 1896)," we, —— , president, and ;

secretary of the company, a corporation of the state of

New Jersey, do hereby certify that dollars, being the total amount
of additional capital stock of said company as authorized by the

certificate of increase of capital stock and assent of stockholders

thereto, filed in the department of state, on the day of ,

A, D. 19—, has been fully paid in; —— dollars thereof by the pur-

chase of property and dollars thereof in cash.

Witness our hands the —— day of , A. D. 19—

.

President.

Secretary.

State of ,

County of ,

**'

—
,
president, and —— ——, secretary, of tne

company, being severally duly sworn, on their respective oaths depose
and say that the foregoing certificate by them signed is true.

Subscribed and sworn to before me this —— day of , A. D. 19—

.

(This form is to be used where the capital stock is increased beyond
the total amount authorized by tne certificate of incorporation.)

AMENDMENTS.

Form 61. Amended certificate of incorporation before payment of
capital.

(Set forth in full the certificate of incorporation as amended.)
The Undersigned, Being all the incorporators of the com-

pany, a corporation organized under and in pursuance of an act of
the legislature of the state of New Jersey, entitled "An Act concerning
corporations (Revision of 1896)," the certificate of incorporation o£
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which was duly recorded in the office of the clerk of the county of
-, New Jersey, on the day of , 19—, and duly filed in

the office of the secretary of state of New Jersey, on the day of
, 19— , no part of the capital stock of said corporation having been

paid in, do hereby, pursuant to the provisions of section one, of an
act of the legislature of the state of iS'ew Jersey, entitled "A supple-
ment to an act entitled 'An Act concerning corporations (Revision
of 1896),' approved April twenty-first, one thousand eight hundred and
ninety-six, approved April nineteenth, one thousand eight hundred and
ninety-eight," amend said certificate of incorporation so that the same
shall read us hereinbefore set forth, and accordingly do hereunto set
our hands end seals.

Dated—, 19—.
Sianatures of all the Incorporators.

State of , i

County of , }
^^•

Be it Eemembered, That on this day of , A. D. 19—, before
me, a

,
personally appeared , who I am satisfied are the

persons named in and who executed the foregoing certificate, and I
having first made known to them the contents thereof^ they did each
acknowledge that they sig-ned, sealed and delivered the same as their
voluntary act and deed for the uses and purposes therein expressed.

State of , 1

County of , f

^^'

On this day of —'—, A. D. 19—, before the undersigned, per-

sonally appeared , who being by me severally duly sworn,
did severally depose and say that they are all of the original incor-

porators of the company, as set forth in the foregoing cer-

tificate and that no part of the capital stock of said company
has been paid in.

Subscribed and sworn to before me at the of , the day and
year aforesaid.

(See "Amendinents and Changes" under chapter 3.)

Form 62. Amendment after payment of capital.

(See "Amendments and Changes after Organization" under chapter
3. Change of location of office is generally made under section 147.)

Certificate of Amendment

The Company.
The location of the principal office in this state is at No.

street, in of , county of ——

.

The name of the agent therein and in chai'ge thereof, upon whom pro-

cess against this corporation may be served, is .

Re&olutian of Directors.

The board of directors of the —— company, a corporation of

New Jersey, on this day of , A. D, 19—, do hereby resoive

and declare that it is advisable that (here insert change or amendment
21
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desired to be made) and do liereby call a meeting of the stockholders

to be held at the company's office, in the city of —-

—

; on the

day of ,
19—, at — M., to take action upon the above resolution.

Certificate of Change.
The company, a corporation of New Jersey, doth hereby

certify tliat it has (^nere insert fully the change made, exactly as in

the resolution of the directors), said —— having been declared, by
resolution of the board of directors of said corporation (above recited),

to be advisable, and having been duly and regularly assented to by
the vote of two-thirds in interest of each class of stockholders having
voting powers, at a meeting duly called by the board of directors for

that purpose; and the written assent of said stockholders is hereto

api)eiided.

In Witness Whereof, said corporation nas caused this certificate to

be signed by its president and secretary, and its corporate seal to be

hereto affixed the day of , A. D. 19—

.

(Corporate Seal.)

State of ,

President.

Secretary.

County of

Be it Eemembered, That on this day of ——, A. D. 19—

,

before me, the subscriber, a personally appeared , secre-

tary of the company, the corporation mentioned in and which
executed the foregoing certificate, who, being by me duly sworn, on
Ais oath says he is such secretary, and that the seal affixed to said

certificate is the corporate seal of said corporation, the same being well

known to him; that is president of said corporation, and
signed said certificate and affixed said seal thereto, and delivered said

certificate by authority of the board of directors and with the assent

of at least two-thirds in interest of each class of the stockholders of

said corporation having voting powers as and for his voluntary act

and deed and the voluntary act and deed of said corporation, in presence

of deponent, who thereupon subscribed his name thereto as witness.

And he further says that the assent hereto appended is signed by

at least two-thirds in interest of each class of stockholders of said

corporation having voting powers, either in person or by their several

duly constituted attorneys in fact, thei^eunto duly authorized in writing.

Stockholders' Assent to Cluinge.

We, the subscribers, being at least two-third's in interest of each

class of the stockholders of the company having voting

powers, having, at a meeting regularly called for the purpose, voted

in favor of , do now, pursuant to the statute, hereby give

our written assent to said change.

Witness our hands this day of -, A. D. 19—

.
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No. OF Shares.

Form 63. Certificate of change of location of principal oflB.ce.

(See "Change of location of office'' under chapter 3.)

Besolution of Directors.

"The board of directors of the — company, a corporation of

New Jersey, on this day of , A. D. 19—
-, do hereby resolve

and order that the location of the principal office of this corporation

within this state be, and the same hereby is changed from , in the

county of , to No. street, in the county of .

"The name of the agent therein and in charge thereof, upon whom
process against the corporation may be served, is ."

Certificate of Change.

The company, a corporation of New Jersey, doth hereby

certify that the foregoing is a true copy of a resolution adopted by

the board of directors by a —— vote of the members thereof at a

meeting held as therein stated.

In Witness Whereof, said corporation has caused this cer-

tificate to be signed by its president and secretary, and its

(L. S.) corporate seal to be hereto affixed, the day of , A,

D. 19—.

President.

Secretary.

ANNUAL MEETING OF STOCKHOLDERS.

Form 64. Notice of annual meeting of stockholders.

Notice is hereby given that the aruiual meeting of the stockholders

of the — company will be held at the principal office of the

company, No. street, , New Jersey, on the —

—

<jay of , at o'clock in the noon for the purpose of electing

a board of directors and receiving and acting upon the reports of- the

officers (here insert any special business to be transacted) and for the

transaction of such other business as may properly be brought before

the meeting.

In accordance with the laws of the state of New Jersey, no stock
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can be voted on which, has been transferred on the books of the company
within twenty days next preceding this election.

Dated—, 19—.

Secretary.

Form 65. Call of meeting by three stockholders.

(This notice must be pubhshed for ten days previous to the date of

the meeting in a newspaper published in the county wherein the
principal office of the corporation is located and such notice must
also be mailed to each stockholder. See Sec. 46.)

Notice is hereby given by the undersigned, three stockholders of the
company, having voting powers, that a meeting of the

stockholders of said company will be held at the company's principal

office, No. street, , New Jersey, on the day of

at o'clock in the noon, for the purpose of (here insert

object of meeting). This call is issued by three stockholders because
a legal meeting cannot be otherwise called.

Dated , 19—.
Signatures of three stockholders.

Form 66. Proxy—Stockholders' meeting.

Know All Men By These Presents, That I, the tmdersigned, being
the owner of shares of the capital stock of the —• company,
do hereby constitute and appoint my true and lawful attorney,

in my name, place and stead, to vote upon the stock owned by me
or standing in my narde, as my proxy, at the annual (or special) meeting
of the stockholders of the said company, to be held at the company's
principal office, street, , N. J., on the —— day of ,

19—

,

and on such other day as the meeting may be thereafter neld by adjourn-
ment or otherwise, according to the number of votes I am now or may
then be entitled to cast, hereby granting the said attorney full power
and authority to act for me and in my name at the said meeting or

meetings, in voting for directors of the said company, or otherwise,

and in the transaction of such other business as may properly come
before the meeting, as fully as I could do if personally present, with
full power of substitution and revocation, hereby ratifying and con-
firming all that my said attorney or substitute may do in my place,

name and stead.

In Witness Whereof, I have herernto set my hand and seal this

day of , 19—.
Witness: ,

. . (L. S.)

Form 67. Minutes of annual meeting of stockholders.

The annual meeting of the stockholders of the — company
was held at the office of the company. No. — street, , New
Jersey, on the day of , 19—, at — M.
The meeting was called to order by Mr. .
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Upon motion, Mr. was unanimously chosen chairman and
Mr. —— —— was appointed secretary of the meeting. Neither the
chaii-man nor secretary was a candidate for the office of director.

The secretary then read the roll of the stockholders entitled to vote
at this meeting with the following result:

The following stockholders were present in person:
Name. No. of Shares.

The following stockholders were represented by proxy:
Name. Name of Proxy. No. of aS'hajres.

being a majortiy in interest of all the stockholders of the company.
The proxies presented were ordered to be filed with the secretary of

the meeting.

The secretary presented and read a copy of the notice of the meet-
ing, together with proof of the due mailing thereof, to each stock-

holder of the company, at least days before the meeting as re-

quired by the by-laws.

The transfer book and the stock book of the company, together with
a full, true and complete list in alphabetical order of all the stock-

holders entitled to vote at the ensuing election, with the residence of

each and the number of shares held by each, were produced, and re-

D^ained during the election open to inspection.

Upon motion, duly made and seconded, the reading of the minutes
of the last preceding meeting was .

Upon motion, duly seconded, Messrs. ——- and
(neither of them being a candidate for the office of director) were
appointed inspectors of election and duly sworn.

Upon motion, duly seconded, the meeting proceeded to the election

of directors, by ballot, in accordance with the by-laws, and the

polls were opened at — M., and the stockholders prepared their ballots

and delivered them to the inspectors.

The annual statement of the directors was presented and read and
ordered to be received and liied with the secretary.

The report of the , for the past year presented and read
and ordered to be received and filed with the secretary.

(Here insert the record of any other business transacted. Be careful

to have any authorization to the directors or ratification of contracts,

etc., set out in the form of resolutions and adopted in that form.)
The polls having remained open an hour, were closed, and the

inspectors presented their report in writing, showing that the following
gentlemen, all of whom are stockholders of the company, had received
the greatest number of votes. (Here insert names of those receiving
greatest number of votes.)

The chairman thereupon declared the above-named gentlemen duly
elected directors of the company to hold office until the next annual
election and until their successors are elected and qualify.
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No further business coming before the meeting, upon motion duly

made and seconded, the same adjourned.

Secretary of the Meeting.

(The following papers should be inserted in the minute book imme-
diately following the minutes of the annual meeting of the stock-

holders: Notice of meeting, form 64; list of stockholders produced at

meeting, form 68; form of proxy, form 66; reports presented, and
inspectors' oath and report, form 44.)

Form 68. List of stockholders entitled to vote.

The following is a full, true and coniplets list in alphabetical order,

of all the stockholders of the company entitled to vote at the

election for directors, to be held at the principal office of the company,
No. —— street, —•— , New Jersey, on day of , 19—

,

at —M., with the residence of each, and the number of shares held

bj' each, this list being made at least ten days before the date of said

election at the direction of the board of directors as required by section

33 of "An Act concerning corporations (Revision of 1896)," as amended
by chapter 1Y2, section 3, Laws of 1898, P. L. 1898, p. 408.

Dated at , 19—.

Secretary.

Address of Secretary.
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Form 70. Notice of dividend.

The regular (insert whether quarterly, semi-annual or annual) divi-

dend of per cent, on the common stock of the — company
has been declared, payable April 15th, 19—, to stockholders of record at

the close of business March 28th, 19

—

: Transfer books will be closed

from March 28th, 19—, to April 15th, 19—, both inclusive.

By order of the board of directors.

Dated , 19—

.

Secretary.

DISSOLUTIOK

Form 71. Certificate of surrender of corporate franchise.

The location of the principal office in this state is at No.
street, in the of , county of •

.

The name of the agent therein and in charge thereof, upon wlioni

process against this corporation may be served, is .

We, the subscribers, being all the incorporators named in the cer-

tificate of incorporation of the —— company, a corporation of

ISew Jersey, do hereby certify that no part of the capital of said cor-

poration has been paid, and the business for which the corporation was
created has not been begun.
And we do hereby surrender all our corporate rights and franchises

which we have obtained by the creation of said corporation, to the
end that said corporation may be forthwith dissolved.

Witness our "hands and seals this day of , A. D. 19—

.

(L. S.)

(L. S.)

(L. S.)

State of , ]

County of , j

*'^"

'
, being severally duly swoni, on their oaths say that the

facts stated and certified in the foregoing certificate are true.

Subscribed and sworn to before me this day of , A. D. 19—

.

Form 72. Certificate of dissolution by unanimous consent of all stock-

holders of the company.

The location of the principal ofiice in this state is at No. :

street, in the of , county of .

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served, is .

We, the subscribers, being all of the stockholders of the

company, a corporation of the state of New Jersey, deeming it advis-

able and most for the benefit of said corporation that the same should
be forthwith dissolved, do hereby give, our consent to the dissolution

thereof, as provided by "An Act concerning corporations (Revision
of 1896)." and do sign this consent to the end that it may be filed

jn the ofiice of the secretary of state of the state of New Jersey.

Witness our hands this day of , A. D. 19—

.
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State of , i

County of , j

^^'

, tlie secretary of the above-named company, being duly
SW0111, on his oath says, that the foregoing consent of the dissolution

of said corporation has been signed by every stockholder of this

company.
Subscribed and sworn to before me this —— day of , 19—

.

(Here insert list of directors and officers at time of dissolution.

See Form 76.)

Form 73. Affidavit of publication.

The location of the principal office in this state is at No.
street, iu the ' of , county of .

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served, is .

State of , |

County of , j

^^'

—, the secretary of the company, being duly sworn,

on his oath says, that the board of directors of the said company have
caused the certificate of dissolution of the —— company, a

copy whereof is hereto annexed, issued by the secretary of state of

the state of New Jersey, dated the day of , 19—, to

be published in the , a newspaper published at the of

and circulated in the county of , being the county in which said

company has been located and conducting its business, for the period

of four weeks successively, at least once in each week, commencing on
the ' day of , 19—, as required by section thirty-one of an

act entitled "An Act concerning corporations (Revision of 1896),"

approved April twenty-first, one thousand eight hundred and ninety-six.

Sworn and subscribed to before me this day of ——, A. D. 19—

.

State of New Jersey,
]

County of , J

^^'

, of lavpful age, being duly sworn according to law, 'doth

depose and say that he is —'— of a newspaper printed and pub-

lished in the of , county of , state of New Jersey, and

that the notice, of which the annexed printed slip is a true copy, has

been published in said newspaper, successively, once in each week, for

the period of four weeks, commencing on the day of —•—,
19—

.

Sworn and subscribed before me the day of ——, 19—

.

(Annex copy of notice as published.)

Form 74. Certificate of dissolution issued by secretary of state.

State of New Jersey,

Department of State.

Certificate of Dissolution.

To All to Whom These Presents May Come, Greeting:
Whereas, It appears to my satisfaction by duly authenticated record

of the proceedings for the voluntary dissolution thereof by the unani-
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mous consent of all the stockholders, deposited in my office, that the

company, a corporation of this state, whose principal office

is situated at No. street, in the , county of ,

state of New Jersey ( , being the agent therein and in charge

thereof, upon whom process may be served), has complied with the

requirements of "An Act concerning corporations (Revision of 1896),"

preliminary to the issuing of this

Certificate of Dissolution.

Now Therefore, I, , secretary of state of the state of New
Jersey, do hereby certify that the said corporation did, on the

day of , 19—, file in my office a duly executed and attested consent

in writing to the dissolution of said corporation executed by all the

stockholders thereof, which said consent, and the record of the pro-

ceedings aforesaid, are now on file in my said office as provided by law.

In Testimony Whereof, I have hereto set my hand and affixed my
official seal, at Trenton, this day of , A. D. 19—

.

(L. S.) Secretary of State.

Form 75. Certificate of dissolution by vote of directors and consent of

stockholders (not unanimous).

The location of the principal office in this state is at No.

street, in the , county of .

The name of the agent therein and in charge thereof, upon whom
process against this corporation may be served, is .

We, the undersigned, being a majority of the board of directors of

the company, do hereby certify that at a meeting of the said

board, called for that purpose, and held on the day of , A. D.
19—, said board, by a majority of the whole board, did adopt the fol-

lowing resolution

:

Resolved, That in the judgment of this board, it is advisable and

most for the benefit of the company that the same should

be forthwith dissolved; and to that end it is ordered that a meeting

of the stockliolders be held on , the day of , A. D. 19—

,

at — M., at the office of the company, in the of , to take

action upon this resolution; and, further, that the secretary forthwith

give notice of said meeting, and of the adoption of this resolution,

within ten days from this date, by publishing the said resolution with

a notice of its adoption, in the , a newspaper published in the

of , for at least four weeks, once a week, successively, and by
mailing a written or printed copy of the same to each and every stock-

holder of this company in the United States.

In Witness Whereof. We have hereunto set our hands and affixed

the corporate seal of said company this day of . A. D. 19—

.

(L. S.)

Attest

:

Secretary.
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Consent of Stockholders to Dissolution.
Whereas, On the day of , A. D. 19—, the directors of the

coilipauy, by a majority vote of the whole board, at a meeting
called for that purpose, of which meeting every director received at

least three days' notice, did adopt a resolution in the words or to the
effect following, to wit:

"Resolved, That in the judgment of the board, it is advisable and
most for the benefit of the company that the same should
be forthwith dissolved, and to that end it is ordered that a meeting of

the stockholders be held on , day of , A. D. 19—, at — M.,
at the office of the company, in , to take action upon this resolution

;

andj further, that the secretary forthwith give notice of said meeting,
and of the adoption of this resolution, within ten days from this date,

by publishing the said resolution with a notice of its adoption in the

, a newspaper published in for at least four weeks, once a

week, successively, and by mailing a written or printed copy of the

same to each and every stockholder of this company in the United
States."

And, Whereas, the secretary of the said company did give notice of

the meeting of stockholders, called by said resolution, as required by law,

and the said resolution.

Now, Therefore, we, the subscribers, being more than two-thirds in

interest of all the stockholders assembled in pursuance of said resolution

and notice, have consented, and do hereby consent, that the said com-
pany be forthwith dissolved as proposed in said resolution.

Witness our hands this day of , A. D. 19—

.

Shares. Shares.

Shares. Shares.

Attest

:

Secretary.

State of New Jersey,

County of ,

, being duly sworn, on his oath says, that he is the secretary

of the company, that he saw , being more than two-

thirds in interest of the stockholders of said company, at a meeting

duly called for the purpose as above recited, sign the foregoing certificate

of consent as their voluntary act and deed, and that deponent at the

same time subscribed the same as attesting witness; and deponent fur-

ther says that on the day of , A. D. 19— . he mailed a printed

copy of the resolution above recited, with a notice of the adoption

thereof, to each and every stockholder of said company residing in the

United States, and also caused the same to be duly published as required

by the said resolution ; and deponent further says that the said resolution

of the board of directors was duly adopted upon lawful notice as in

the certificate above recited.

Sworn and subscribed before me this day of , A. D. 19—

.
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Affidavit op Publication.
State of New Jersey,

County of ,

, of lawful age, being duly sworn according to law, doth
depose and say, that he is of , a newspaper printed and pub-
lished in the of , county of , state of New Jersey, and
that the notice of which the annexed printed slip is a true copy, has
been published in said newspaper, successively, once in each week, for

the period of four weeks, commencing on the day of , A.
D. 19—.
Sworn and subscribed before me the day of , A. D. 19—

.

(Attach copy of advertisement.)

Form 76. List of officers and directors at time of dissolution.

As required by "An Act concerning corporations (Revision of 1896),"

the board of directors of the company render the following
statement to be filed in the office of the secretai-y of state of the state

of New Jersey, upon the dissolution of said company.
The location of the principal office in this state is at No. -—

street, in the of ——, county of .

The name of the agent therein and in charge thereof, and upon whom
process against the corporation may be served, is .

The following is a list of the names and residences of the directors

and officers of said company:

Names. Residences.

The officers of the company are:

President, .

Vice-President, .

2d Vice-President, .

3d Vice-President, .

Secretary, .

Treasui'er, .

Dated ^—, 19—.
The foregoing statement is correct and true.

Attest: President.

Secretary.
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Form 77. Certificate of filing of consent to dissolution issued by secre-
tary of state.

State of New Jersey,

Department of State.

To All to Whom These Presents May Come, Greeting:
Whereas, it appears to my satisfaction by duly authenticated record

of the proceedings for the voluntai-y dissolution thereof deposited in my
office, that the company, a corporation of New Jersey, whose
principal office is situated at No. street, in the of ,

county of , state of New Jersey ( , being the agent therein
and in charge thereof upon whom process may be served) has complied
with the requirements of "An Act concerning corporations (Revision
of 1896)," preliminary to the issuing of this certificate that such consent
has been filed:

Now, Therefore, I, , secretary of state of the state of New
Jersey, do hereby certify that the said corporation did, on the
day of , 19—, file in my office a duly executed' attested consent in

writing to the dissolution of said corporation executed by more than
two-thirds in interest of the stockholders thereof, which said certificate,

and the record of the proceedings aforesaid, are now on file in my said

office as provided by law.

In Testimony Whereof, I have hereto set my hand and affixed my
official seal at Trenton, this day of -, A. D. 19—

.

(Seal.) Secretary of State.

FOEEIGN CORPORATIONS.

Form 78. Statement of foreign corporation.

The Company.
In accordance with the provisions of an act of the legislature of the

state of New Jersey, entitled "An Act concerning corporations (Revi-

sion of 1896)," the company, a corporation of the state of ,

does hereby certify and set forth:

First. That the paper hereto attached is a true and correct copy of

its charter or certificate of organization filed with the secretary of state

of the state of ——, which copy is attested by our president and secre-

tary und^r our corporate seal.

Secoxd. The total amount of capital stock said company is author-

ized to issue is $ , and the amount actually issued is $ .

Third. The character of business which said corporation is to transact

in this state is .

Fourth. The place within the state of New Jersey which now is and

is to be its principal place of business is No. street, in the

city of .

Fifth. — , of full age, an actual resident of this state, whose

abode is at No. — street, , in the state of New Jersey, is

the agent of said corporation in this state, upon which agent process

against such corporation may be served in this state; said agent's office
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is at tlie said principal place of business of said corporation in the state

of New Jersey.

In Testimony Whereof, the said corporation
hath caused its corporate seal to be hereto affixed,

(Corporate Seal.) and these presents to be signed by its president and
attested by its secretary, the day of ,

A. D. 19—.
The Company.

Attest

:

By -, President.

Secretary.

(Attach to this statement the report as given in the form next fol-

lowing.)

Form 79. Annual report by a foreign corporation.

Organized under the laws of the state of -.

The corporation above named, organized under the laws of the state

of , does hereby make the following report in compliance with the
provisions of an act of the legislature of New Jersey, entitled "An Act
concerning corporations (Revision of 1896)," and the various acta

amendatory thereof and supplemental thereto:

First. The name of the corporation is .

Second. The location of the registered office is at No. street,——, and —— is the agent upon whom process may be served.

Third. The character of the business is

TheFourth. The amount of the authorized capital stock is $ —
amount actually issued and outstanding is $ .

Fifth. The names and addresses of all the directors and officers, and
the term when the office of each expires is as follows.

Names of Directors.
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(Annex to the statement as given in Form 78 and the report as given
in Form 79, a copy of the charter or certificate of incorporation, and
attest such charter or certificate as in the fonn following.)

Form 80. Attestation of charter or certificate of incorporation of
foreign corporation.

The undersigned, president and secretary, respectively, of the
company, do hereby certify that the annexed is a true and cor-

rect copy of the certificate of incorporation of the aforesaid company,
and the whole thereof.

In Attestation Whereof, We have aifixed our
(Corporate Seal.) hands and the corporate seal of the company, this

day of—, 19—.
, President.

, Secretary.

Form 81. Certificate of substitution of agent of a foreign corporation.

company, a corporation organized under the laws of the

state of does hereby revoke, cancel and annul the appointment of

(name of present agent) as its agent, upon whom process may be sei-ved,

said appointment having been mad© heretofore and filed in the office of

the secretary of state of the state of New Jersey, under the seal of the

aforesaid company, by its president and attested by its secretary, under
and in pursuance of the statutes of the state of New Jersey, and ia sub-

stitution of the aforesaid designation so filed with the secretary of state

of the state of New Jersey, the company above named does hereby make,
designate and appoint , with an office at No. street,

, New Jersey, which is the principal office of the company, as the

agent of said company therein and in charge thereof, upon whom process

against said company may be served.

In Attestation Whereof, said corporation has

caused this certificate to be signed by its president

(Corporate Seal.) and secretary, and its cori)orate seal to be hereto

affixed, the— day of , A. D. 19—.
For the company,

Attest

:

President.

ss.

Secretary.

Form 82. Corporate acknowledgment.

State of Nsw Jersey,

County of ,

Be it Eemembered, That on this day of , one thousand nine

hundred and , before me, the subscriber, a of said state, per-

sonally appears — who, being by me duly sworn, doth depose

and make proof to my satisfaction that he is the secretary and well

knows the corporate seal of the named' in the hereunto
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annexed; that the seal thereto affixed is the proper corporate seal of the

said corporation; that the same was so affixed thereto, and the said

signed and delivered by , who was at the date and execution
thereof, the of said corporation, in the presence of the said depo-

nent, as the voluntary act and deed of the said corporation, and that

deponent thereupon signed the same as a subscribing witness.

Sworn and subscribed before me at the of the date aforesaid.
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(hioi-ums determined by 223, 232
Recording of 49
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CERTIFICATE OF INCOlirORATION—6'o»)//h (/t(/.

Regulations contaiued in 50

Signatures of incorporators to 220

Voting, manner of, deteimined by 232, 233

CERTIFICATE OF STOCK. See Stock Certificate.

CERTIFICATE UPON DECREASE OF CAPITAL.
I'ublication of 59

CERTIFICATE UPON PAYMENT OF CAPITAL.
Contents of 220

Form of 31U

Liability of officers for failure to file 55

Signatures to 22G

Time of filing 55, 22G

Time of making 226

CERTIFICATION.
Certificate of incorporation, by state department 221

CERTIORARI.
Enforcement of, against foreign corporation by attachment 251)

Service of writ of, against foreign corporation 173, 259

Use of, to test validity of removal of office! s 138

CHANGE.
Certificate of incorporation after organizuuon 227

Certificate of incorporation before payment of capital 227

Certificate of incorporation by corporations formed under other acts.. 228

Common stock into preferred by amendment 227

Name by amendment 227

Nature of business 227

Par Aalue of shares 227

Principal office 227, 274

CHARITABLE ASSOCIATION.
Franchise tax not to apply to 283

CHARTER. See also Certificate of Incorpoeation.

Construction of '^7

Corporation act part of 210

Distinction as to conditional grants in 144

Forfeiture of, by decree of court of chancery 247

Forfeiture of, for failure to pay franchise tax 100, 28(5

Forfeiture of, for failure to produce books 238

Forfeiture of, for violation of corrupt practice act 150

Forfeiture of, not worked by failure lo liohl election. . . . ; 74

Foreign corporation, to file copy of 108

Invalid, if in defiance of law 48

Irrejiealable. cannot be granted 140

Subject to legislative repeal 101, 218

CI FAT'J'EL MORTGAGE.
Lien of 00

Power to make 00

Priority of lien of, upon assets of insolvent corporatinn 252

Receiver's power to contest 202
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CLAIMANT. See Creditor.

CLAIMS.
Adjustment of 203
Against insolvent coiporation to be under oath 202, 250
Limitation of time to present in insolvency 249
Priority of. in insolvency 205
Receiver of insolvent corporation to pass upon 250
Tortious, upon insolvency 203
Unliquidated damages 202
Workmen's and laborer's in insolvency 205

CLASSIFICATION OF CORPORATIONS.
Blackstone's 36
Civil 37
Difficulty in 35
Economic . division 39
Eleemosynary 37
Political 38'

Sole and aggregate 37
Structural division 39
Table of 39

Cr.ASSIFIGATION OF DIRECTORS.
Certiliente of incorporation to contain 221
Tenure of office, how afiPected by 66

C!OLLATEUAL SECURITY.
Right to vote on stock pledged as 233
Transfer of shares as 225

(!OMMON SEAL. See Seal.

COMMON STOCK. See also Stock aad Capital Stock.
Amount of. to be set out in certificate of incorporation 220
Bonds convertible into 275
Change of. into preferred stock 228, 229
Consent of holder of, to conversion of preferred stock 61
"General Stock" synonymous with 224
Power to create 224

COMPENSATION. See also Salaries.

Corporate power to allow 217
Directors 142
Incorporators 142
Officers 142
Receivers 200, 2.53

COMPTROLLER.
Report by. to Governor of delinquent corporations 286
Tax erroneously paid, return by 290
Tax report, by state board of assessois to 284

CONDEMNATION OF LAND.
Companies possessing right of cannot be formed under act 219
Companies pos.sessing right of cannot amend charter under act 228

CONSENT. See also Assent.
Stockholders' to amendments 128
Stockholders' to consolidation 127
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CONSENT—C'o((//(( iicd.

Stockholders' to conversion of stock 127

Stockholders' to dissolution 127, 152, 231

Stockholders' to lease 128

Stockholders' to legislative amendment 145)

Stockholders' to retirement of preferred slock 'il

CONSOLIDATED COMPANY.
Powers of 2(j4

CONSOLIDATION. See Merger.
CONSTITUTION OF NEW JERSEY. "

Provisions in, respecting corporations 1

CONTEMPT OF COURT.
Officers and directors, when punishable for '2'iH

CONTINUATION OF EXISTENCE.
After dissolution, for certain purposes 241

CONTRACTS.
Benefiting directors 132, 142

Benefiting stockholders 130

By-law, when a 96
Conversion of preferred stock, does not impair obligation of Gl

Directors' power to i)7

Exceptional 97

Foreign corporations, suits upon 170, 171

Oral, of subscription 109

Power of corporation to make 9(3

Presumption of power to make 88, 97

Speculation in stock upon marginal IIS

Subscription and acceptance of certificate constitute a ^. 119

Suits upon 84

Transfer of stock, when air executed 115

Ultra vires 98

Unanimous consent, as validating invalid 9(3

CONVERSION.
Preferred stock into bonds 275

CONVEYANCE OF PROPERTY. See also Property.

Upon insolvency void 198

CO-OPERATION.
Idea of, in corporate organization 35

COPY.
Certified certificate of incorporation, as evidence 221

Decree of dissolution to be filed in state department 244

Merger agreement as evidence 200

CORPORATE CHARTER. See Cjiarter.

CORPORATE DEBTS. See Debts.

CORPORATE EVILS.
Causes of 41

Remedy for . 41

CORPORATE EXISTENCE. See Existence.
CORPORATE OFFICERS. See Officers.

CORPORATE PROPERTY. See Property.
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CORPORATE RECORDS.
Destruction of, a crime 100

Secretary to keep .- 53

CORPORATE SEAL. See Seal.

CORPORATION.
American idea of 35

Annual report by 76

Assignment by 19(3

Changes in, by amendment 227, 228

Cannot act as incorporator 49
Cannot acquire lien on own stock 72

Classification of 35, 40

Common law idea of 33

Co-operative idea of 35

De facto 145

Definition of 83

Development of 36

Disqualification of, to vote own stock 71

Domicile of 82

Earlier conceptions of 34
Foreign 167

Forfeiture of charter of 238

Franchise tax against 184

Insolvency of 190

Legality of, cannot be attacked collaterally 156

Merger of 162

New Jersey policy toward 41, 42

Number of incorporators necessary to form 219

Objects of (See Purposes).
Powers of (See Powers).
Principal office of, must be in this stale 238
Private 40

Promotion of 125, 133
Public 39
Purchase of shares by, for retirement 229
Purposes of (See Purposes).
Quasi private 39
Quasi public 39

Retirement of shares owned by 229
Roman idea of 33
Service of declaration upon 272
Service of district court process upon 273
Service of process upon 253
Specific acts for formation of 45
Usury, no defense by 124, 273
Voting of shares, owned by, prohibited 233
When may be subscribers 108

CORPORATION ACT.
A part of every corporate charter 149, 219
Foreign corporation, subject to provisions of 257
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CORPORATION ACT—Contitiiied.

Formation of certain corporations prohibited under 44, 45

Formation of cremation companies under 45

Legislature may amend or repeal 101, 149, 219

Purposes and objects under 44, 45

Specific general acts prohibit formation under 45

CORRUPT PRACTICE ACT.
Forfeiture of charter for violation of 156

COUNTY CLERK.
Amended certificate to be recorded with 227

Certificate of incorporation recorded with 221

COURTS.
Certificate of incorporation as evidence in 221

Service of process from law 253

COURT OF CHANCERY.
Appeal from, in insolvency 203

Appeal to, in insolvency 203

Appointment by, of receiver 158, 177, 242

Can compel directors to wind up 152

Compensation of receivers, allowed by 253

Control of property in receiver's hands, by 246

Direction to receiver to reconvey property 247

Dissolution by, of insolvent corporation 247

Injunction and receiver by, for non-payment of franchise tax 285,287
injunction and receiver by, in insolvency 245, 246

Inventory of receiver to be made to 249

Jurisdiction of, over dissolved corporation 1.59, 243

Jurisdiction of, over insolvent corporation 203

Limitation of time to present claims by 249
Order by, to sell property free of liens 251

Power of, over witnesses examined by receiver 248

Remedy in, against officers and stockholders for statutory liability. . . . 255

Removal of receiver or trustee by 249

Restraint of ultra vires acts by 99

Summary order by, to produce books 238

CREDITORS.
Application by, for receiver 242, 245

Claims of, in insolvency 202

Conveyances by insolvent corporation void as against 245

Duty of directors to, in insolvency '.........; 193

Issue of stock or bonds to, upon reorganization 248

Payment of, upon insolvency 253

Proof of debts by, upon insolvency 250

Remedies of, generally 1*29

Remedies of, in insolvency 196

Request by, to file certificate upon payment of capital 226
Rights of, upon merger 164, 261

Rights of judgment, upon insolvency 209

Rights of preferred, upon insolvency 208

AVho are, under statute 198
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CKEMATIOX COMPANIES.
Formatiou of imder act 219

- State board of health license for 219

CRIMES.
Destruction of corporate records 100

Fraudulent representations 100

Indictment for 100

Promotion for fraudulent purposes 48, 100

CKIMIXAL PROSECUTIONS 100

CUMULATIVE VOTING.
Authorization for 09, 233

Distribution of rotes by 233

Effect of 69

Meaning- of
". 69

CUMULATIVE DIVIDENDS.
Prefer 1 ed stock 110

D.

DAMAGES.
Measure of. for fraud in sales of stock 117

Unliquidated, claims for 202

Usury no defense to action for *. 273

DEATH.
Incorporator before organization 207

Receiver, action not to abate upon 251

Registered agent of foreign corporation 258

Vacancy caused by, how filled 223

DEBT.
Franchise tax, unpaid, a 188. 285
Fiancliise tax, in insolvency a preferred 285

Assignment of, upon execution 244

Directors' liability for 239

Enforcement of, against consolidated company 261

No limitation upon corporate 92, 97

Officers, liability for 226, 239, 241

Power of receiver to recover 240

Power to create 97

Preferred stockholders not peisonally liable for 224

Proof of, by creditors 250
Reconveyance of property upon payment of 247

Remedy of stockholders, &c., who pay company's 128, 255
Schedule of. to be furnished u])ou execution 244

Statement of, upon insolvency 11^2

Stockholders' liability for 60, 119, 225. 229

DECLARATION.
Service of. "upon corporation 272

DECREASE OF CAPITAL.
By amended certificate 227, 228

Certificate upon 59, 229
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DECREASE OF GAl'lTAL—Continued.
Distinction as to methods for 60

Distribution of assets upon 61

How effected : 59, 229

Power to, applies to all classes of stock 109, 224
Taxes not affected by 60

Unlawful dividends operate as 62, 230

DECREASE OF STOCK. See Deckease of Capital.

DECREE OF DISSOLUTION.
Copy of, to be filed with state department 244

Publication of, by secretary of state 244

DEED.
Of corporation must be under seal 86

DE FACTO AGENTS '. 135

DE E^ACTO CORPORATIONS 145

DE FACTO DIRECTORS 72

DE FACTO OFFICERS 94, 135

DEFENSE.
Usury not to be pleaded as 273

DELEGATION.
I'ovTer to make by-laws '. 221

DEVISE.
Power to take property by . . T 217, 256

DIRECTORS.
Acceptance of office by 72

Acts of majority valid 133

Actual resident of state, one must be 221

Aphabetical list of stockholders by 67

Annual report, any two may sign 235

As trustees 133

Assessment of stock by 119, 225

By-laws, when may be made by 221

Call of meeting by, upon insolvency 192. 244

Call of meeting by, upon voluntary dissolution 63, 1.53

Candidates for, cannot act as judge, &c., of elections 73, 233

Change of registered office by 58, 82, 274

Change of time of election by 07

Chosen annually, unless classified 221

Classification of 66, 221
Comi)ensation of 142

Contracts benefiting 132, 143

Conveyances of property by, upon insolvency void. 245

De facto 72

Delegation of authority by 133

Deprivation of stockholder's rights by 67

Disqualification, upon ceasing to be stockholder 234

Dividends, declaration of , by 289

Dividends, made by, must be lawful 229
Duties of, generally ' 132

Duties of, upon insolvency 134, 193
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DIRECTORS— C'oHf(«(/e(?.

Election of GG, 135, 232
Election of, not held on day designated 234
Failure to elect, works no forfeiture 74, 148
Incapacity of. in making eontiacts 133
Ineligibility of 73, 235
.Joint agreement by, for merger 260
.Tudgment of, as to dissolution 151, 153
•Judgment of, as to property for stock 240
Liability of 60, 62, 229, 2.38, 242
Limitation of powers of 131
Management of business by 221
Meetings (See Meeti>sGS of Diukctoks).
Meeting called by 227, 230
Misrepresentation by 133
Names of, to be set out in annual report 235
Number necessary G6, 131, 221
Penalty against, for not making list 67
Power of, as trustees 242
Power of, to issue new certificates 265
Power of, to make by-laws .53, 95
Power of, to make contracts 97
Power of corporation to regulate conduct of . .- 217
Principal office, may be address of 271
Promotional contracts by 133
Publication of certificate of dissolution by 231
Qualifications of 66, 72, 131, 2.34

Regulation of power of, by certificate of incorporation 220
Residence of 67
Resolutions by (See Resolitions by Boaru of Directors).
Sale of stock, when may be ordered by 226
Service of process upon 253, 273
Settlement of business by, upon dissolution 230
Sharehoiders, must be 72, 221, 234
Speculation with corporate funds by 133, 142

Statutory liability of, created by foreign state not enforceable here. .. . 277
Tenure of ofiice of 66, 136, 221
Trustees upon dissolution 158, 242
Trustees upon insolvency 193
Vacancy among, how filled 223
Vacancy among, at time of dissolution 242
Vacancy when may be filled by 223
Working capital may be fixed by 239

DISABILITY.
Candidates acting as inspectors. &c.. of election 233

DISQUALIFICATION.
Directors 137

DISSENT.
Directors, to unlawful dividends 229
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DISSOLUTION.
A corporate power 148

Abatement of actions upon IGO, 243
Appointment of receiver upon 158

By legislature 145)

By surrender of franchise 231

By unanimous consent of stockholders 230
Continuance of existence after l.'ST, 241

Court of chancery may appoint receiver upon 242

Decree of court 154

Decree of, copy to be filed with state department 244

Directors trustees upon 158, 242

Distribution of assets upon lt»0, 242, 243

Effect of, upon stockholder's rights 153

Failure to elect directors, does not work 74, 148, 234

Failure to pay franchise tax IGO, 286

Franchise tax to be paid before , 277

Forfeiture 154

Insolvency 154

Limitation of corporate existence 154

Methods of 148

Must be actual 148

, Power of 218
Proclamation upon 101

Publication of, in animal volume of laws 244

Reservation by legislature of right of 218

Suits after 158

Stockholders consent to 127

Surrender of corporate franchise 154

Vacancy among directors at time of 242

Violation of "Corrupt Practice act" 150

Voluntary 02, 151, 230
Winding up after 161

DISTRIBUTION OF ASSETS.
Among stockholders upon dissolution 242, 243

Among preferred stockholders Ill

Of insolvent corporation 253

Receiver's compensation before 253

Upon reduction of capital 61

DISTRICT COURT.
Service of summons of 273

DIVIDENDS.
By-laws may provide for 23J)

Certificate of incorporation may provide for 230

Cumulative .' 110

Declared, a debt due 123

Funds out of which may be made 22!)

How declared 121

Impairment of capital to make 62

Payment of may be compelled 123
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DIVIDENDS—Continued.

Period of payment, on preferred stock to retire 275

Preferred stock 110

Preferred stock, cumulative 224

Preferred stock, maximum per cent, of 224

Rate of, on preferred stock to retire 275

Rule as to life tenant and remainderman with respect to 123

Surplus or net profits may be used for G2, 110, 122

Time of declaration of 121, 239

Unlawful 121, 122

DOMESTIC CORPORATION.
Annual report, must file 235

Liability of. for failure to file annual report 2.35

DOMICILE. See Registered Office.

DURATION.
Of existence to be set out in certificate of incorporation 220

E.

ELECTIONS.
Alphabetical list, made ten days before 67, 231

Books and list to be produced at 231

Cumulative voting at 69, 233

Date of next annual, set out in annual report 235

Directors 66, 135

Director must be stockholder, at time of 234

Failure to hold, on day designated 74, 234

Failure to produce list does not invalidate 68

Inspectors of 73, 2.33

Irregularity in holding 75

. Notice of special 74

Poll at 68, 135, 232

Quorum at 68, 2.32

Registered ofiBce, must be held at 66

Regulations as to voting at 233

Right to vote at, how determined 53, 54

Stockholders' right to contest 128

Summary investigation of .'
• 74

Time of, not to be changed by directors 67
Voting at 68, 69, 70, 135

EMINENT DOMAIN.
Companies possessing right of cannot be formed under act 219

Companies possessing right of cannot amend charter under act 228

EMPLOYMENT.
Lien upon assets of those in regular 252

ERROR.
Correction of, in certificate or organization 276

Correction of, in reporting charter forfeited 288

23
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ESTOPPEL.
Contracts ol" 86

To deny appointment or agency 130

To deny existence 145

To plead ultra vires 98

EVIDENCE.
Amended certificate as 227

Books as •. . . . 231

Certificate of incorporation as 145, 221

Copy of merger agreement as 260

Stock and transfer book as 53, 54, 73

Transfer books final, as to right to vote 234

EXAMINATION.
Accounts, by stockholders upon insolvency 244

Books, by stockholders 231

EXAMINATION OF WITNESSES.
Power of receiver of insolvent corporation 248

EXECUTION.
Defendant's interest to be shown upon 281, 282, 283

Shares of stock may be sold under 281

EXECUTION AGAINST CORPORATION.
Satisfaction of 244

Schedule of property upon 244

EXECUTOR.
Voting power of 70, 233

EXISTENCE.
Admittance of. in suits - 145, 278

Commencement of 144, 221

Continuance of, after dissolution 241

Continuance of. after termination 147, 157

Duration of 146

Estoppel to deny 145

Evidence of 145

Extension of 145. 146, 227. 268, 270

Period of, to be set out in certificate of incorporation 220
Perpetual, unless limited 144

Renewal of 201>

Termination of 146

EXPIRATION OF EXISTENCE.
Corporations continued after 241

Time of, to be specified in charter 220

EXTENSION.
Corporate existence generally 145

Corporate existence by amended certificate 227

Corporate existence under special act or general law 268

F.

FALSE CERTIFICATE.
Penalty for 241
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FEES. See Schedule of Fees an^d Taxes.
Amendments and changes 267
Certificate of authority to foreign corporation 267
Consoiidation and merger 267
Extension of existence . . . 267
Filing certificate of incorporation 267
Filing list of officers and directors 267
Increase of capital 267
Recording by secretary of state 271

FILING.
Affidavit of publication upon dissolution 231
Amended certificate of incorporation 227, 228
Annual report 235
Certificate of change of principal office 274
Certificate of incorporation 221
Certificate of payment of capital 226
Certificate surrendering franchise 231
Consent to dissolution 231
Copy of decree of dissolution 244
Joint agreement to merge 260

FIRST MEETING. See Meetings of Stockholders.
FORFICLOSURE.

Corporate mortgages 91
FOREIGN CORPORATIONS.

Actions against 175
Action cannot be maintained until corporation qualified 169, 257
Action for waste by 171
Annual report of 75, 172, 235
Appointment of registered agent of 258
Attachment against 172, 273
Before commencing business must file copy of charter, &c 257
Contracts by 171
Corporations excluded under act 169
Determination of status of 167
Exemption of officers of, from process 176
Foreclosure of mortgage by 170
Grounds of recognition of 174
Insolvency of 177
Liability of, for not filing annual report 235
Liability of stockholders of 119
Nature of grant to 168
Penalty against, for doing business without authority 169, 258
Penalty against, for failure to appoint agent 172
Power of state over 169
Power to hold property 89, 167, 168, 256
Prerogative writs against 173
Principal office in this state 82
Process against, when served on secretary of state 258
Qualifying of. to do business 168
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FOREIGN CORPORATIONS— C'oHti"»Mcd'.

Receiver of, in insolvency 177

Registered agent of 171
Reservation by state of right to regulate 167
Revocation of authority to do business 258
Service of process against 175, 254

Service of process of district court against 273

Subject to provisions of general act 168, 257
Suits by, upon contracts made in foreign states 170
Taxation of property of 181, 258
Transaction of business by, what constitutes 170

FOREIGN EXECUTORS.
Voting powers of 70

FORFEITURE OF CHARTER OR FRANCHISE.
Cannot be enforced collaterally 156

Copy of decree of, filing, &e 244
Exercise of franchise not granted by law 154

Exercise of powers after, a misdemeanor 287
Failure to bring books into state 155, 238
Failure to carry out directory charter provisions 156
Failure to elect directors works no 74, 148, 234
Failure to pay franchise tax 160, 286
Mis-user 154
Non-user 154

Violation of charter or statutes 154
Violation of corrupt practice act 156

FORMS.
Incorporation.

Certificate of incorporation ^

.

293
Acknowledgment to certificate 294
Proof by subscribing witness in New Jersey 294
Acknowledgment outside of New Jersey 294
General object clauses 295
Special object clauses 297

Regulating clauses 300
Preferred stock clauses 301

By-Laws 304

First IMeeting of Incorporators.
Notice of first meeting 308
Waiver of notice of meeting 308
Proxy , 308
Minutes of first meeting of incorporators 308
Transfer of subscription 310
Inspectors' oath and report 311

Waiver of notice of assessment 311

First Meeting of Directors.

Waiver of notice of meeting 312
Minutes of first meeting '.

.

312

Oath of secretary 314

Bond of treasurer 314
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FORMS

—

Co-ntimied.

First Meeting of Directors—Continued.

Stock certificate, common stock 315

Stub of certificate 315
Stock certificate, preferred stock 316
Endorsement of stock certificate 316

Report to secretary of state 316
Appointment of registered agent 317
Certificate to bank upon opening account 318
Notice of assessment of stock 318
Notice of sale for non-payment of assessment 319

Certificate of payment of capital stock 319
Certificate of payment of additional capital stock 320

Amendments.
Amended certificate of incorporation before payment of capital . . . 320
Amended certificate after payment of capital 321

Certificate of change of location of principal oflBce 323
Annual ^Ieeting of Stockholders.

Notice of annual meeting 323
Cafi of meeting by three stockholders 324
Proxy, stockholders' meeting 324
Minutes of annual meeting 324
List of stockholders entitled to vote 326

Notice of Special Meeting of Stockholders 326
Notice of Dividend 327
Dissolution.

Certificate of surrender of corporate franchise 327
Certificate of dissolution by unanimous consent of all stock-

holders 327
Affidavit of publication 328
Certificate of dissolution issued by secretary of state. 328
Certificate of dissolution by vote of directors and consent of stock-

holders (not unanimous) 329
List ©f directors and oiBcers at time of dissolution 331
Certificate of filing issued by secretary of state 332

Foreign' Corporations.
Statement by foreign corporation 332
Annual report of 333
Attestation of charter of 334
Certificate of substitution of agent of 334

Corporate Acknowledgment 334
FRANCHISES.

Exercise of may be restrained upon insolvency 245
Failure to elect directors does not forfeit 234
Forfeiture of, for failure to pay franchise tax 286
Merger does not enlarge 165
Mortgage of upon merger 264
Mortgage of upon reorganization 248
Power of corporation to lease 89
Power of corporation to mortgage 217
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FRANCHISES—Co«tint(,eJ.

Sale of 200, 251
Surreuclor of 154, 231
Title to, vests in receiver upon appointment 201, 247
Title to, vests in consolidated company upon merger 261

FRANCHISE TAX.
Action for unpaid 189, 285
Amount of 185
Annual return of 283
Application of act excludes certain corporations 283
Application of act to business corporations 184
Assessed on capital stock issued and outstanding 283
Assessment of in case of insolvency 188
Basis of 186
Compliance with statute as to doing of business 185
Distinguished from local tax 179
Duties of state board of assessors 187
Examination of witnesses concerning 188
Exemption from, how taken advantage of 185
Exemption from taxation does not reduce 275
Forfeiture of charter for failure to pay ,160, 286
Injunction against company in arrears 188, 285
Interest on unpaid 188
Limitation of time to appeal from assessment of 290
Manufacturing companies, when exempt 283
Mining companies, when exempt 283
Neglect or refusal to make return 284
Not a property tax 184
Payment of, before dissolution 277
Penalty for false return 284
Preferred debt in insolvency 285
Rate of 283
Receiver for corporation two years in arrears 287
Reduction in, upon decrease of capital 60
Reinstatement of corporation dissolved for non-payment of 288
Return of, wrongfully assessed 290
Review of, if considered excessive 289
Sale of property in payment of 287
Time of assessing 185
Time of payment 284

To whom payable 187
Unpaid, a debt, how collected 188, 285
When stock deemed to be issued for purposes of 185

FRAUD.
Assent to transactions tainted with 126

By promoters 125

Directors' judgment conclusive in absence of 240

In sales of stock 116, 117
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G.

GENERAL CORPORATION ACT. See Corpoeation Act.

GENERAL CREDITORS' BILL.
Enforcement of stockholders liability by 118

GENERAL STOCK. See Common Stock.
GOOD-WILL.

Property foi- which stock may issue 100

GUARDIAN.
Voting power of 233

H.

HYPOTHECATION OF STOCK.
Right to vote upon _^. 71, 233
Voting disqualification not removed by 71

I.

INCORPORATION.
County fees upon 184
Nature and theory of 33
Prohibited under special act 44
Rule as to selection of act for 44
State fees upon 183

Under foreign laws for business in state of residence 174
INCORPORATORS.

Amendments by 55, 227
Attendance at first meeting 52
Compensation of 142
Corporations cannot become 49
Death of, before organization 267
First meeting of 51
Names. &c.. of, to be set out in certificate 220
Number of necessary 49
Qualifications of 49
Subscription by, must be set out in certificate 220
Surrender of franchise by 231
Synonymous with stockholders .55

Unlawful organization by 126
INCREASE OF CAPITAL. See Inckease of Stock.
INCREASE OF STOCK.

By amendment 58, 227, 228
Certificate upon 22G
Power of, applies to all classes of stock 109, 224

INELIGIBILITY.
Directors 73, 76. 231. 233, 235

INFANTS.
Cannot be incorporators 49, 108
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INHERITANCE TAX.
Collateral inhei-itances subject to 183

Direc-t inheritances not subject to 181

Construction of law pertaining to 181

Transfer of stock by foreign executor 182

Transfer of stock of non-resident decedent 183
IN.TUNCTION.

Against corporation for non-payment of franchise tax 188, 285
Against insolvent corporation 196, 245
Effect of procedure 196

Insolvency the jurisdictional fact in obtaining 197

Stockholders' right to apply for 128

Summary procedure in application for 196
INSOLA'ENCY.

Adjudication of claims in 203
Application for injunction and receiver 245

Assets withdrawn upon 194

Bona fide purchases upon 194, 195, 245
Claims upon 202
Conveyances of property upon 193, 245
Cre<litors' remedy upon 196
Definition of 190

Directors' liability for unlawful dividends upon 229

Directors trustees upon 193

Dissolution not affected by 154
Distinction between bankruptcy and 190

Distribution of assets upon 208, 253
Effect of decree in 197

Foreign corporations 177
FranchLse tax upon 188, 210
Impairment of capital, test of 191
Inability to meet obligations, test of 191

Inability to resume business, test of 192

Injunction and receiver upon 196, 246
Inventory and report in 202
Laborers' liens, priority of, upon 205, 252
Liens only upon assets in receiver's hands 207
Mechanics' liens upon 207

Meeting of stockholders upon 192, 244

Mortgage to creditor upon . 194, 195

Preferred stock, preferences upon 110, 224

Priority of claims in 205
Protested notes, test of 191

Receivers in 198

Reorganization after 210, 248

Sale of incumbered property in 204

Substitution of receiver in actions upon 204

Suspension of business, test of 191

Test of 191

What constitutes contemplation of 195
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INSPECTION.
Acoimte, by stockholders upon insolvency 244

Books, by stockholders 231

INSPECTORS OF ELECTION.
Candidates for directors not to act as 73, 2-33

Duties of 74

Oath of 74

Provision for 73

Reference by, to books, to determine right to vote 2.34

INSTALLMENTS.
Assessmeuts paid by 22o

Certificate of capital stock to be made upon payment of 226

INSURANCE.
Woi-d, not to be used as part of corporate name 276

INSURANCE COMPANY.
Formation under act prohibited 219

INVENTORY,
Receiver of insolvent corporation '. 202, 249

ISSUE OF STOCK.
By consolidated company 264

For hibor and materials 240

For money 239, 240

For property purchased 240

J.

.TOINT AGREEMENT.
Upon consolidation and merger 260

JUDGE OF ELECTION.
Candidate for director cannot act as 233

.TUDG3IENT.
By confession, in insolvency 253

Entered against dissolved corporation, notice of 243

Form of, in quo vrarranto proceedings in winding up 157

JUDGMENT CREDITOR.
Assignment to, of debt due 244

Rights of, upon execution 244

Share of. in distribution of assets of insolvent corporation 253

JURY.
Claimant in insolvency, right to trial by 203

Inference, of warranty in stock sales, a question for 117

President's agency, when a question for 140

Validity of by-law, not a question for 95

L.

LABOR.
Lien upon assets of insolvent company of those performing 252

Scock and bonds taken in payment for 107, 240
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LABORERS.
Prior li<Mi of, upon assets of insolvent corporation 252

LACHES.
Effect of buyer's, in sale of stock " IIG, 117

Effect of, in claiming exemption from franchise tax 18G

Effect of stockholder's, in giving company his address 05

Effect of stockholder's, in objecting to merger 105

Effect of upon claims, in insolvency 204

LEASE.
Power of corporation to 89, 271)

Power of foreign corporation to . 250

Stockholders' consent to • 128

LESSEE.
Rights of, of franchises, &c., of insolvent public utility corporation.. .

2.">1

LIABILITY.
Statutory, created by foreign states not enforceable here 277

LIABILITY OF CORPORATION.
Effect of merger upon » 201

Enforcement of. against consolidated company 261

Forfeiture of franchise for failure to produce book 23S

Penalty for failure to file annual report 237

LIABILITY OF DIRECTORS.
Action against for liability imposed by act 255

False certificates 241

Failure to display name 238

Failure to exhibit alphabetical list 231

Failure to file annual report 76

Failure to file certificate upon decrease of capital 60

Failure to file certificate upon payment of capital 55, 226

Failure to produce books 238

Loans to stockholders 239

Repeal of act not to impair 219

Unlawful dividends 02, 229

Upon dissolution 242

LIABILITY OF OFFICERS. See Liability of Directors.

LIABILITY OF PROMOTERS - 120

LIABILITY OF STOCKHOLDERS.
Action against for liability imposed by act 255

General 60, 118

Of foreign corporations 139

Preferred stockholders Ill

Unpaid subscriptions 225, 229

LICENSE FEE. See Franchise Tax. .

LIENS.
Chattel mortgage 90, 252

Corporation cannot acquire, on own stock 72

Encumbered property, when may be sold free of 204, 251

Holders of mortgage bonds 93

Real estate mortgage 252

Special and general 253
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LIENS

—

Continued.

Unimpaired by merger 2(31

Workmen's and laborer's, upon iosolveucy. .
.

'. 205, 252

LIMITATION OF EXISTENCE.
Certificate of incorporation to contain 220

LIST. See also Alphabetical List.

Of corporations to be published 268
Of oiScers upon dissolution to be filed 231

LOAN.
Liability of officers who make 239

Stockholders or oflicers, cannot be made to 239

LOCATION.
All certificates, reports or statements to contain 271
Annual report to contain 235

Certificate of incorporation to contain 220

Change of, by amendment 228
Change of, by directors 274

LOST CERTIFICATE.
New certificate may issue for 265

Owner of, may be required to give bond 265
Proceedings for issuance of new certificate 265

M.
MANAGEMENaC.

Property, power to make by-laws concerning 217

MANDAMUS.
Compelling issue of stock by 118

Compelling transfer of stock by 118

Enforcement of writ of, upon foreign corporation 259
Right to inspect books enforced by 127

Service of 173, 259

Use of, to test validity of removal of ofiicers 138
MANUFACTORIES.

May be purchased by issue of stock 240

MANUFACTURING CORPORATIONS.
Exempt from franchise tax under certain conditions 184, 283

MARGINS.
Contracts for speculation in stocks upon 118

MATERIALS.
Stock and bonds taken in payment for 240

MEETINGS OF DIRECTORS.
Holding of without state 64, 238
Voluntary dissolution 230

MEETINGS OF STOCKHOLDERS.
. Attendance 223
Attendance by proxy 52

Call of, by three or more 66, 128, 238
First meeting 51, 223

Informality in calling 66
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MEETINGS OF STOCKHOLDERS—Oontrnwed.

Manner of calling and conducting 63, 223
Minutes of 53
Notice of annual 64
Notice of first 51, 223
Notice of special " 64
Proxy voting at 223
Quorum at 63, 223
Registered oflBce, must be held at 63, 238
Upon amendments 56, 227
Upon error, or omission in certificate or organization 276
Upon insolvency 192, 244
Upon merger 260
Upon voluntary dissolution 230
Voting at 66
Waiver of notice of • 65, 223

MERGER.
Bonds issued upon .• 164, 166
Capital stock issued upon 164, 166
Corporations excepted in general act 162
Creditors' rights reserved upon 164, 261
Debts, liens and liabilities not affected by 261
Dissenting stockholders, rights of. 164, 165, 262, 263
Effect of 164, 261
Mortgage of property upon 164, 166, 264
Nature of business must be similar 162, 259
Orderly procedure for 163, 260
Property vests in consolidated company upon 261

Purposes not, to be changed by 162, 165
Stockholders' objection to 165

MINES.
Purchase of by an issue of stock 240

MINING CORPORATION.
Exempt from franchise tax under certain conditions 283

MISDEMEANOR.
Exercise of corporate powers after forfeiture, a 287

MIS-USER.
As a ground for forfeiture 154

MORTGAGE.
Consolidated company may make 264
Exempt from taxation 275
Foreclosure of 91
Foreclosure of, by foreign corporation 170
Foreign corporations', power to 256
Franchises, power to 217

Given to secure preferred stock Ill

Lien of, upon assets of insolvent corporation 252

Power to .89, 217, 220, 248
Securing pre-existing debts by 195
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MORTGAGE—Continued.

Securing money lent at time of insolvency 195
Stock of other corporations, power to 241
Upon insolvency 194, 195

Upon merger 164

Usual procedure in making 90
MUNICIPAL CORPORATIONS.

Foreign, cannot acquire real estate 89, 168, 256
MUTUAL ASSOCIATION.

Creation of capital stock by 268

N.

NA?iIE.

Annual report must contain 235
Change of 80. 227, 228
Corporate, to be set out in certificate 220
Display of 80, 238
Misnomer 79
Mode of acquiring 78, 220
Penalty for failure to display 81
Power to have succession by 217
Remedies for unlawful use of 79
Similarity of, to one already in use 79
Use of certain words in, prohibited 81, 276

NET PROFITS.
Dividends may be made from 62, 122, 229

NON-USER.
As ground for forfeiture 154
Question of intention 155

NOTICE.
Adjournment of meeting, to vote on dissolution 231
Annual meeting 64
Assessment of stock 225
Assignment of debt upon execution 244
Extraordinaiy matters must be mentioned in 64, 65
First meeting of incorporators 51, 223
Informality in giving 66
Intention to repeal charter -. 151, 274
Judgment to trustees of dissolved corporation 243
Meeting for voluntary dissolution 231
Meeting to correct error in certificate 276
Meeting to vote on amendments 227
Meeting to vote on merger 260
Meeting called by three stockholders 238
Sale of stock for unpaid assesments 226
Special election 74
Special meeting 64
Waiver of 51, 65
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NUMBER.
Directors 60, 221

Incorporators 219
Shares subscribed, to be stated in certificate 220

O.

OATH.
Claims against insolvent corporations, to be under 250
Inspectors of election 74

Receivers 201, 247
Secretary, to take 222

0BJP:CTS. See Purposes.
OFFICES. See also Principal Office.

Power to have, without state 220
OFFICERS.

Appointment of 134

Authority of 139

By-laws to determine method of clioosing 222
Compensation of 141

Conveyance of property by, upon insolvency void 245

De facto 94, 135

Directors 135

Disqualification of 137

Estoppel to deny appointment of 136

Failure to elect, works no dissolution 94

Liabilities of 55, 132. 226, 231, 238, 239, 241

Names of, to be contained in annual report 235

Necessity of corporate action by . •• 93

Other than president, secretary and treasurer 222

Power to appoint 93, 217

I'resident (See also President) 135, 139

Property of, when liable for corporate debts 256

Remedies against 1S4, 255
Remedies of. who pay company's debts 255

Removal of 138

Resignation of 138

Secretary ( See also Secretary) 140

Service of declaration upon 272

Service of process upon 253, 273

Service of summons of district court upon 273

Tenure of office of 136, 222

Treasurer (See also Treasurer) 141

Vifc pnsident (See also Vice President) 140

OMISSION.
Correctiou of, in certificate or organization ^ 276

ORGANIZATION.
Death of incorporator before 267

For fraudulent purposes a misdemeanor 126

Procedure in 49
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< >WNER.
Remedies of, of lost certificate of stock 265

OWNERSHIP.
Rights of, of stock of other corporations 241

P.

PAR VALUE.
Assessments not to exceed 119, 225

Change of, by amendment 227, 228

Preferred stock at redemption not to be less than 110

Purchase price of shares for retirement not to exceed 229

Reduction of to decrease capital 59, 229

Set out in certificate of incorporation 220

PATENTS.
Property for Avhich stoc-k may issue 106

I'AYMENT OF CAPITAL.
Certificate upon 5.5, 226

Incorporators may amend before 227

May be made in labor and materials 240

Must be made in money or property 239. 240

PENALTY. See also Liability.

Breach of by-laws not to exceed twenty dollars 217

Exercise of corporate power after dissolution 161, 287

Failure to display corporate name 81

Failure to file annual report 76

False certificates 124, 241

False statements in tax return 187, 284

Foreign corporation, failure to qualify 169, 258

Foreign corporation, failure to appoint agent 172, 258

Neglect or refusal to furnish information on corporate standing 278

PERIOD OF EXISTENCE. See Existence.
PERJURY.

Officers making false statements in tax return, guilty of 284

PERSONAL PROPERTY.
Place of taxation 180

Power to acquire and mortgage 217, 220

Shares of stock are 114, 225

Taxation of 179, 264

Title to, vests in receiver, upon appointment 247

PERSONS.
Aggrieved by election, remedy of 235

Three or more, may form corporation 211>

PERSONS AGGRIEVED.
Appeal by, in insolvency proceedings to chancery court 250
By election, remedy of 235

PETITION.
For receiver upon dissolution 242
For receiver upon insolvency 245
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PLEDGE OF STOCK.
As collateral security 233
By one corporation of another's stock 241

PLEDGEE.
Voting power of 71, 233

PLEDGOR.
Voting power of 71, 233

POLL.
Hours of opening and closing, at elections 232
Length of time to remain open 232

POWERS.
Acceptance of property by devise or bequest 217
Additional 96, 218
Appointment of officers and agents 93, 217

Banking prohibited 218
By-laws cannot enlarge 9t5

Consolidated corporations 264

Creation of indebtedness 96
Creation of stock 224
Foreign corporations 256
General 84, 217

Guaranteeing securities of other corporations 93, 98
Issuing of stock 104, 109

Leasing property and franchises 89
Limitatiou of 96, 101, 218, 219

Making by-laws 94, 217

Merger does not enlarge 162

Mortgaging property and franchises 89, 90, 217

Of dissolution 96, 148, 217

Of succession 84

Ownership of stocks and bonds of other corporations 107

Presumption as to contracting within 88, 97

Prohibited 99

Purchase of own stock 60, 71, 89

Purchasing and conveying property 217, 220

Strict construction of i . 88
Suing and defending suits 84, 217

To make contracts 96

To make and use a common seal .86, 2J7

PREFERRED STOCK.
Amount of to be contained in certificate of incorporation 220

Consent of holder to retii'ement of 61

Conversion of, into bonds 112, 275

Creation of, by amendment 227, 228

Cumulative dividends upon 110, 224

Decrease of r • • 224

Increase, power to 224

Insolvency, effect of upon 224

Liability of holder of 224

Limitation upon total amount 1 10
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PREFERRED STOCK—Continued.

Maximum of dividends upon 224

Maximum of issue 224

Power to create 109, 112, 224

Preferences of Ill

Preferences of, to be stated 110, 224

Redemption of 110, 224

Redemption of, out of bonds Gl

PREROGATIVE WRIT.
Enforcement of, against foreign corporation 2.j9

Service of, against foreign cornoration 173, 259

PRESIDENT.
All corporations must have 135, 222

Authority to act 139

Chief executive officer 139

Manner of choosing 222

Qualifications of .- 135, 222

Service of declaration upon 272

Service of process upon 253, 273

Statutory functions of 140, 225, 226, 227, 230, 235, 274

Tenure of office of 136, 222

Vacancy in office of, how filled 223

PRINCIPAL OFFICE.
All reports to contain location of 77

Alphabetical list to be kept at 231

Annual report, to contain location of 235

Change of location of 58, 82, 227, 228, 274

Deemed to be address of directors and stockholders 271

Display of name at 80

Foreign corporations to have, in this state 257

Location of 82, 238

Record of certificate in county of 221

Stock and transfer books must be kept at 82, 231, 235

Stockholders' meetings must be held at 63, 82, 238

Sj'nonymous with registered office 237

PRIORITY OF LIENS. See Liens.

PRIVATE CORPORATIONS.
Classification of • 40

PROCESS. See also Service of Process.
Summons to be first in personal action 253

PROCLAMATION.
Governor's repealing charter for non-payment of franchise tax 286

PROFITS. See Net Profits ; Accumulated Profits.

PROMOTERS.
Fraud by, securing subscriptions 125

Interest of, must be disclosed 125

Liability of, joint and several 126

Promoting for unlawful purposes 48

Secret profits of 85, 125

Relation of, to corporation 125

24
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PROMOTION.

For fraudulent purposes a crime 48
PROOF.

Claim against insolvent corporation 250
Corporate deed 87
Debts by creditors of dissolved corporation 243
Value of property for issue of stock 10(5

PROOF OF CLAIM. See Proof.

PROPERTY.
Conveyance of, after dissolution 241
Conveyance of, upon insolvency 245
Conveyance of, where order of publication has been made 255
Disposal of all, equivalent to dissolution 1.55

Division of, upon dissolution 242
Encumbered, sale of free of liens 204, 251
Foreign corporations, power to hold, &c 167
.Tudgment of directors as to value of 106, 240
Liens on, not impaired by merger 261
Mortgage of, upon merger 164
Mortgage of. upon re-organization 248
No limitation as to amount of 88
Payment of capital stock may be made by 104, 2.89, 240
Power to acquire and hold, &c 87, 88, 217, 220
Power to hold, cannot be collaterally attacked 88
Power to lease 89
Power to mortgage 89
Power of receiver to convey 24*5

Power of receiver to sue for recovery of.- 24(5

Reconveyance of, to corporation by receiver 247
Sale of, for non-payment of franchise tax 287

Sale of, insolvent public utility corporation 251

Schedule of, to be furnished upon execution 244

Taxation of 179, 264
Title to, vests in consolidated company upon merger 261

Title to, vests in receiver upon insolvency 201, 247
PROXY.

Attendance at meeting by .' 52

Attendance voids 54

Form of , 54

Partial revocation of 54

Pledgee may vote by . 54, 23??

Seal unnecessary 54

Shares of another company may be voted by 108

Void after three years 54, 69, 233

Vote by 54, 223

PUBLICATION.
Certificate of secretary of state upon dissolution 230
Certificate upon decrease of stock 59, 229

Decree of dissolution by secretary of state 244

Notice of assessment 225
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PUBLICATION—C'o«/iwMed.

Notice of first meeting 223
Notice of intention to repeal charter 274
Notice of meeting called by three or more stockholders 238
Notice of meeting for voluntary dissolution 230
Notice of sale for non-payment of assessment 226
Order for, when summons returned not served 254

PUBLIC CORPORATIONS.
Classification of 39

PUBLIC UTILITY CORPORATIONS.
Dissenting stockholders right to appraisement upon merger 262
Issue of stock by, for labor and materials 240
Receiver of may sell and lease property 251

PURCHASE OF PROPERTY.
Capital- stock may issue for 239, 240

PURCHASE OF STOCK.
By corporation of own shares for retirement 229
By corporation of stock of another corporation 241

PURPOSES.
By-laws cannot enlarge 47

Certificate of incorporation must contain 220
Impossible of attainment 154
Lawful, must be 47, 48, 219
Merger does not change or enlarge 162, 165

Not limited 46

Prohibited under general act 44, 45, 219
Under general act 44, 45

Q.

QUALIFICATIONS.
Directors 66, 221

President 222

Stock 224

QT'ASI PRIVATE CORPORATIONS.
Classification of 39

QVASl PUBLIC CORPORAITONS.
Classification of 39

QUORUM.
Detei mination of 63, 68

Election of directors 232
Majority in interest, never to exceed 223
Majority in interest, when to constitute 223
Meetings of stockholders, how determined 223

QUO WARRANTO.
Form of judgment in, upon dissolution 157

Investigation of elections by 235

Service of, upon foreign corporation 173

Use of, to test legality of corporate existence 156

Use of, to test validity of removal of officers 1-38
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R.

RAILROAD COMPANY.
Amendment of charter of, forbidden under act 228
Formation of, under act to operate within state prohibited 219
Formation of, under act to operate without state allowed 219
Franchise tax not to apply to 28.3

RATIFICATION.
Acts of de facto officers and agents 136
Mortgage by directors 19.5

REAL PROPERTY.
Place of taxation of 180
Power to acquire, mortgage, &c 217, 220
Taxation of 179, 2G4
Title to. vests in receiver upon appointment . 247

RECEIVER.
Acts of majority valid 249
Appeal by, to court of chancery 20.S

Appeal by, to court of errors and appeals 203
Application for, upon insolvency 190, 24.">

Appointment of. upon dissolution 158. 242
Appointment of, upon failure to pay franchise tax 287
Appointment of, upon insolvency 246
Assignee may be replaced by 196

Bond of 201, 247

Compensation of 200, 2.53

Corporate claims against 202

Death of, not to cause abatement of actions 2.51

Directors' liability to. for unlawful dividends 229

Disposition of proceeds of dissolved corporation by 243

Enforcement of stockholders liability by 118

Expenses of '! 208
Foreign corporation 177

General powers of 198, 202

Interests represented by 199

Inventory and report by 202. 249
Limitation of powers of , 199

Notice to, of entering of judgment 243

Oath of 201, 247

Powers of, over dissolved corporation 159, 242

Powers of, over insolvent corporation 246

Power to examine witnesses 199, 248, 2.50

Power to pass upon creditors' claims 250
Power to search 199, 249

Power to sell public work 200, 251

Power to sell encumbered property, free of liens 204, 251

Reconveyance of property to corporation by 247

Removal of, by court of chancery 249

Right of, to trial by jury 203

Stockholders' right to apply for 128



Index. 3? 3

(Numbers refer to pages.)

UECElVEll—Continued.
Substitution of, as plaintiff in suits 204, 251

Title to property vests in, upon appointment 201, 247

Vacancies among 200

When may be appointed 198

ItECONVEYANCE OF PROPERTY.
By receiver to corporation 247

KECORDING.
Amended certificate of incorporation 227

Certificate of incorporation 221

Corporate papers 271

Corporate proceedings 53

REDEMPTION.
Preferred stock, limitation as to time and price HO, 224, 275

Preferred stock out of bonds 61

REDUCTION.
Capital stock, as means of decreasing capital 229

Capital stock used to make dividends, an unlawful 229

Par value, as means of decreasing capital 59

Taxes not effected by stock 229

REGISTERED AGENT.
All certificates to contain name of 77, 271

Annual report to contain name of 235

Appointment of, by foreign corporation 171, 257, 258

Certificate of incorporation to contain name of 51

Penalty against foreign corporation for failure to appoint 258

Service of process upon 253, 273

REGISTERED OFFICE. See Principal Office.

REGULASDION.
Corporate business 220

Voting 233

REINSTATEMENT.
Corporation dissolved for non-payment of taxes 288

RELIGIOUS ASSOCIATION.
Franchise tax not to apply to 283

REMEDY.
Against officers and stockholders for statutory liability 255

Creditors . 129

Repeal of act not to impair 219

Stockholders, &c., who pay company's debts 255

Usury no defense in action to enforce 273

REMOVAL.
Certiorari not proper writ to test 138

Officers, causes for 138

Receiver, by court of chancery 249

Registered agent of foreign corporation 258

Vacancy caused by, how filled 223

Where term of office is fixed 138
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REORGANIZATION.
After insolvency 210, 24S
Issuance of stock and bonds to creditors upon 210, 248

REPEAL.
By-laws, power of 221
Charter, by legislature 101, 149, 218
Charter, notice of intention to 151, 274
Corporation act, by legislature 101, 149, 219

REPORTS. See also Annual Report.
All, what to contain 271

RESERVATION.
Working capital 239

RESIGNATION.
Piling vacancy caused by 139, 223
P'orm of 138
Time of taking effect. . 138

RESOLUTION OF DIRECTORS.
Amendment to certificate of incorporation 227, 228
Change of principal oflBce 274
Voluntary dissolution 230

RETIREMENT.
Decrease of stock by 59, 229
Preferred stock out of bonds 61, 275
Stock, how effected 121

RESUMPTION.
Business after insolvency '. 248

REVOCATION.
Certificate of authority of foreign corporation 258
Proxy 54

S.

SAFE DEPOSIT.
Word, not to be used as part »f corporate name 276

SAFE DEPOSIT COMPANIES.
Formation of under general act prohibited 219

SALARIES. See also Compensation.
Officers liable to refund excessive 132

Services must be commensurate with 141

SALE OF PROPERTY.
Free of liens, by receiver 251
Void upon insolvency 245

SALE OF STOCK.
Doctrine of caveat emptor applies to 40, 116

For unpaid assessments 120
Fraud in 116, 117

Power of, of another corporation 241

Specific performance in 116

When within statute of frauds IIC
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SATISFACTION.
Of execution 244

SAVINGS BANKS.
Formation under act prohibited 219

Franchise tax not to apply to 283

SCHEDULE OF FEES AND TAXES 291

SCHEDULE OF PROPERTY.
Upon execution against corporation 244

SEAL.
Abrogation of common law rule regarding 86

Corporate deed must be under 8C

Impression of, need not be upon wax 86

Power to make, use and alter 217

Proof of 87
Proxy need not be under 54'

SECRETARY.
Duty of, to keep corporate records 53

Every corporation must have 135, 222

Functions of generally 140

Method of choosing 222

Oath of 222

Service of declaration upon 272

Service of process upon 253. 273

Statutory functions of 225, 226, 227, 230. 274

Tenure of office of 136, 222

Vacancy in office of, how filled 223

SECRETARY OF STATE.
Amended certificate, filing with 227

Annual report to 235

Certificate of, to dissolution 230

Certificate of. to foreign corporation to transact business 257
Fees of 267
Filing of certificate of incorporation with 221
Filing of certificate upon payment of capital with 226
List of corporations to be published by 268
Recording of all corporate papers by 271
Service of process upon 235

SECURITIES.
Power to purchase, of other corporations '.

. . 241

SERVICE OF NOTICE.
First meeting 223
Intention to repeal charter 274

SERVICE OF PROCESS.
Exemptions from 176

Of district court 273
In chancery actions 273

Upon foreign corporations 175, 258
Upon officers 235
Upon registered agent 235
I'pon secretary of state 76, 235
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SET OFF.
Power of receiver to allow 246

SETTLEMENT OF CORPORATE AFFAIRS.
Directoi's to make, upon dissolution .' 242

Existence continues after dissolution, for 241

SHARES OF STOCK. See Stock.

SPECIFIC GENERAL ACTS.
List of 45

SI'ECIFIC I'ERFORMANCE.
SaJes of stock IIG

STATE BOARD OF ASSESSORS.
Annual tax return to 283

Application to, for review of tax assessment 289

Neglect or refusal to make return to 284

Penalty for making false return to 284

Powers of, where review is asked 289

Powers of, where tax is erroneously paid 290

Powers of, where tax remains unpaid 284

Report by. to comptroller 284

STATEMENT.
Foreign corporation to file 257

Registered office and agent to be set out in every 271

STATUTE OF LIMITATIONS.
As to unpaid subscriptions 119

STOCK. See also Capital Stock : Transfer of Stock ; 'Sale of Stock.

Amount of, to be set out in. certificate 220

Appraisal of. upon merger 262, 263

Assessments upon 225

Change of par value of, by amendment 227, 228

Classification of, to be set out in certificate 220

Consolidated company may acquire and issue 264

Corporation carfnot acquire lien on its own 72

Corporation cannot vote its own 71, 233

Corporation may purchase its own 60, 89

Creation of. by amendment 57

Decrease of, how accomplished 229

Hypothecation of 71, 233

Issue of, for labor and material 240
Issue of, for money 239

Issue of, for property 240

Issue of,^ upon reorganization 248

Number of shares of, entitling to vote 233

Power to issue 104, 224

Power to purchase of other corporation 241

Regulation as to transfer of 114

Rc( irement of, how effected 121

Kcliicnicnt of. to decrease cajjital 59

Sale of. for non-payment of assessments 226

Share of, defined , 113

Shares of, may be sold upon execution 281
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UTOGK—Continued.

Shai'es of, not taxed . 180

Shares of, personal property 114, 225

Stockholders' liability to fully pay 225

Stockholders' right to appraisal of 128

Subscriptions to, to be set out in certificate 220

Transfer of. power to make by-laws concerning 217

Transfer of. registration ; 231
Transfer of. within twenty days of election 233
When actually issued 104, 185

STOCK BOOK. See also Books.
As evidence of right to vote 53, 54, 73, 231, 234

Inspection of. by stockholders 231
Registered ofiice, must be kept at 67, 231
What to contain 231

STOCK CERTIFICATE.
Definition of 113
Evidence of ownership of 115
Irregular execution of 114
Lost or destroyed 114, 265
i?roof of ownership of 114
Purchaser of stock at auction, entitled to '. 226
Stockholder entitled to 113, 127, 225
Who shall sign 113, 225

STOCKHOLDERS.
Abrogation of rights of, by legislation 150, 151
Absent, may vote by proxy 223
Address of, registered office may be given as 271
Amendments by 56
Call of meeting by 66. 128. 238
Application by, for election 234
Assessments against 226
Attendance of. at meetings 223
Choice of directors by 221
Consent to amendments 15!8

Consent to consolidation 127

Consent to conversion of stock 1*27

Consent to dissolution 127, 152
Consent to lease 128
Contracts benefiting 130
Directors, must be 72. 221, 234
Division of assets among, upon insolvency 253
Duty of, to give company his address 65
Effect of dissolution upon rights of 153
Liability of. upon decrease of capital .* 60, 130, 229
Liability of, to pay subscriptions 118, 225
Liability of. to repay unlawful dividends 130
Loans not to be made to 239
Meetings of (See Meetings of Stockholders).
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STOCKHOLBERS—Continued.

Modification of rights of 128

Non-resident 130

Objection of, to creation of preferred stock 110

Power of, to make by-laws 53, 95, 127, 22]

Powders of, may be regulated by certificate or by-laws 220
Preferred (See Preferred Stociv).

Property of, when may be sold for comijany's debt 250

Remedies against, for statutory liability 255

Remedy of, in insolvency 196

Reorganization by, after insolvency 248

Request of, to officers to file certificate of payment of capital 226
Rights of, not abrogated by amendments 57, 59

Rights of, protected by equity 118, 129

Rights of, to examine books 53, 127, 231

Right of, to share in increase of capital 58, 129

Right of, upon merger 164, 165

Right to appraisal of stock 128, 262, 263
Right to contest election 128

Right to determine working capital 122, 128, 239

Right to injunction and receiver 128, 242, 245

Right to recover for ijayment of company's debts 128

Right to stock certificate 127, 225

Right to vote 127

Statutes of other states not enforceable against 130, 277

Submission of merger agreement to 260

Subscribers for stock regarded as 126

Suits by 85, 129

Surrender of stock by, for retirement 229

Voting by, at elections 232

Voting qualifications of 70, 233

Waiver of notice by 65

Who are, under the statutes 198

SUBPCENA.
Service of, upon corporation 273

SUBSCRIBERS.
Distinction between transferees and 119

Infants may not be 108

Liability of, for subscriptions 109, 119, 225

Qualifications of 108

Regarded as stockholders 126

Signatures of, to certificate of incorporation 220

When corporations may become 108, 240

SUBSCRIPTIONS.
Oral contracts of 109

Power to make 108

Power to receive 108

Stockholders' liability to fully pay 225, 229
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SUBSTITUTION.
Receiver as plaintiff 251

SUCCESSION.
Perpetual unless limited 84, 144

Power to have. , 84, 144, 217

SUITS.
Brought after dissolution 158

Corporate existence admitted in 145, 278

Corporate existence continued to bring and defend 241

Foreign corporation 170

Fraud in sales of stock 117, 118

Parties and pleadings in stockholders' 86

Pov?er of corporation to bring and defend 84, 217

Power of directors to bring and defend 242

Power of receiver to bring and defend 246

Specific, by and against corporation 84

Stockholders' 85, 129

Substitution of receiver in 204

To recover unpaid assessments 120

SUMMARY PROCEEDINGS.
Complaints touching elections 74, 75, 235

Election of directors 234

In insolvency matters 250

Issuance of new certificates for lost or destroyed certificates 266

Upon petition for receiver in insolvency 245

SUMMONS.
First process in personal actions at law 253

Return of 254

Service of, of district court 273

SUPREME COURT.
Summary order by, concerning election 74, 234, 235

Summary order by, to produce books 238

SURETY COMPANY.
Formation of, under act prohibited 219

SURPLUS.
Dividends may be made from 62, 122, 229

SURRENDER.
Franchise, by incorporators 154, 231

Stock, by stockholders for retirement 229

SUSPENSION.
Business, upon insolvency 245

Charter, by legislature 21&

T.

TAXES.
Assessments when made, when payable 179

Collateral inheritances, subject to 181

Direct inheritances, not subject to 181

Exemption from 183, 275
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TAXES

—

Continued.

Exemption from, not to reduce franchise tax 275

Foreign corporations, retaliatory taxes upon 258

Franchise 184

Franchise tax distinguished from local 17!)

Inheritance 181

Personal property 264

Personal property, place of taxation of 180

Keal property 179, 264

Reduction of, not affected by decrease of stock 60, 229

Transfer of stock by foreign executor subject to 182

Upon foreign corporation 181

Upon property of non-resident decedent 183

Upon shares of stock 180

TAX REVIEW.
Application for 289

TELEGRAPH COMPANY.
Formation of, to operate within state prohibited 219

Formation of, to operate without state permitted 219

TELEPHONE COMPANY.
Formation of, to operate within state prohibited 219

Formation of, to operate without state permitted 219

TENURE OF OFFICE.
,
Agents 222

Directors, when classified 221

Directors, when not classified 221

Expiration of, of officers contained in annual report 235

Officers 222

President 222

Secretary 222

Treasurer 222

TITLE TO PROPERTY.
Vests in consolidated company upon merger 261

Vests in receiver upon appointment 247

TORTS.
Affecting public interests 99

Agents 99

Corporate liability for 85

Punitive damages in actions for 99

Statement of corporate liability for 99

Suits for corporate 85, 158

intra vires no defense to action for 85, 100

TRANSACTION OF BUSINESS.
Foreign corporations to qualify before 257

What constitutes 170

TRANSFER BOOK. See also Books.
As evidence of right to vote 53, 54, 78, 231

Final evidence of i-ight to vote 234

Inspection of, by stockholder 231

Production of, at election 231
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TRANSFER BOOK— Contin ued.

Registeied office, must be kept at tJT, 231

Registration of transfer of stock in 2HI

TRANSFER OF STOCK.
As collateral 71, 114, 225, 233

By-laws to provide method of 114, 115, 225

By one corporation, of stock of another 241

Endorsement not always necessary 116

Entry on books not always essential 116

Formal, not necessary to empower executor to vote 70

Power to make by-laws concerning 217

Registration of, in transfer book 231

Right of stockholder to 127

Right of subscriber to 115

Transferee without notice 115

Upon sale for non-payment of assessments 226

When an executed contract 115

Within twenty daj's of election, precludes voting upon '. 69, 233

TREASURER.
Assessments to be paid to 225

Bond of 222

Every corporation must have 135, 222

Manner of choosing 222

Sale of stock by, for non-payment of assessments 226

Scope of duties 141

Statutory functions of 225, 226, 230

Tenure of office of 136, 222

Vacancy in office of, how filled 223

TRIAL BY JURY. See Jury.

TRUST COMPANY.
Formation of, under act prohibited 219

Word, not to be used as part of corporate name 276

TRUSTEES. See also Receivers.

Acts of majority of, valid 249

Directors as 133, 158, 193, 242

Disposition of proceeds of dissolved corporation by 243

Liability of, upon dissolution 242

Notice to, of judgments entered against dissolved corporation 243

Powers and duties of 158, 242

Removal of, by court of chancery 249

Voting power of 233

TURNPIKE COMPANY.
Formation of, under act prohibited 219

U.

ULTRA VIRES.
Estoppel to plead 98
No defense to action for tort 85, 100
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L'LTRA YIRES—Continued.

Restraint of acts, by court of equity 99
Rule as to 98

UNANIMOUS CONSENT.
Stockholders to dissolution 230
Waiver of statutory requirements by 223

USURY.
Corporation may not plead 124, 273

V.

VACANCY.
Filling of .139, 158, 223, 249

VALUABLE CONSIDERATION.
Bona fide purchase for, upon insolvency 245

VALUE OF niOPERTY.
Directors' judgment conclusive as to 240

VICE PRESIDENT.
Authority and functions of 140
Service of process upon 253, 273
Stock certificate, may sign 225
^'acaucy in office of, how filled 223

VOLUNTARY DISSOLUTION.
A primary corporate power 62

By two-thirds of stockholders '

, 230

By unanimous consent 152, 230
Effect of. on stockholders' rights 153
Judgment of directors regarding 151, 153
Procedure for 62, 151

Statutory provi-sions must be strictly followed 63, 153

Winding up after 63, 152

VOTE.
Absent stockholders right to, by proxy 54, 69, 223

Books as evidence of right to 53, 54, 73, 231, 234
Corporations own stock, power to 71

Cumulative 69
Determination of interests entitling stockholders to 223

Elections ; 232

Executors, &c., power to 70

Majority, necessary to provide for dividends in by-laws 239

Meetings, not held as election 6(5

Methods 68

Number of 'shares entitling to 233

Power of pledgor and pledgee to 233

Power of stockholder to, determined by certificate of incorporation. .. 224

Power to, may be taken from stock Ill

Regulations as to 69

Right to, not determined by lists 68

Stockholders' right to 127

Transfer within twenty days of election precludes 69
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VOTING POOLS. See Voting Trusts.
VOTING TRUSTS.

Creation of 70

Provision for 70

W.
WAGES.

Lien of laborers for 252
Payment of, at least every two weeks by certain oorpoi'ations 279

WAIVER.
Notice of meeting 51, 65

Privileges by extension of existence 268
Recovery of unlawful dividends 62
Statutory requirements 22-3

WINDING UP.
After forfeiture of charter 160

After voluntary dissolution 63
Existence continues after dissolution for purpose of 241
General provisions as to 152, 161
Power of 217
Settlement upon ' 242

WITNESS.
Acknowledgment of certificate of incorporation by subscribing 51

WITNESSES.
Power of receiver to examine 199, 248
Power of state board of assessors to examine 188, 284

WORKING CAPITAL.
Determination and reservation of 123, 128, 239

WORKMEN'S LIENS.
Apprentices 206
In case of insolvency 205
Upon assets in receiver's hands 207
Waiver of 207
^Vllo are entitled to 206
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